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CHARLES MARCHAND VS. FREDERICK EMKEN. 1 


] United States Circuit Court, Southern District of New York. 


To the honorable the judges of the circuit court of the United 
States for the second circuit within and for the southern district 
of New York, sitting in equity: 

Charles Marchand, of the city, county, and State of New York and 
a citizen of the State of New York, brings this his bill against 
Frederick Emken, of the city, county, and State of New York and 
a citizen of the State of New York. 

_And thereupon your orator complains and says that heretofore, 
to wit, before the second day of August, 1882, your orator, being 
the original and first inventor of a certain new and useful improve- 
ment in the manufacture of hydrogen peroxide, made application, 
on said last-mentioned day, in due form of law, to the proper depart- 
ment of the Government of the United States for the grant of its 
letters patent for such improvement. 

And your orator further represents and shows that thereupon 
such proceedings were had that letters patent of the United States, 
dated the sixth day of March, 1883, and numbered 273,569, were 
issued in due form of law and delivered to your orator for the said 
invention, whereby there was granted to your orator, his heirs and 
assigns, for the term of seventeen years from the date thereof, the 
exclusive rightto make, use, and vend the said invention through- 

out the United States and the territories thereof, as in and 

2 by a certified copy of the said letters patent, ready to be pro- 

duced as this court may direct, will more fully appear. 

And your orator further shows that he has always, since the grant 
of the said letters patent and in the exercise of the exclusive rights 
so granted as aforesaid, made, used, and vended to others to be 
used the said improvements so patented, and has had and main- 
tained, until the infringement hereinafter complained of, exclusive 
possession of the said improvements and inventions under and by 
virtue of said letters patent, and has never acquiesced in any in- 
vasion or infringement of his said rights, and that the rights of 
your orator to the exclusive use and enjoyment of said inventions 
as covered by said letters patent and acquiesced in by the public 
have been generally respected. 

That one Alexandre Bourgougnon, subsequent to the issuing of 
said letters patent as aforesaid, began to infringe upon the same in 
connection with the manufacture of hydrogen peroxide; that 
thereupon vour orator notified said Bourgougnon of such infringe- 
ment and requested him to desist therefrom ; that thereupon said 
Bourgougnon carefully investigated the facts connected with the 
validity of said letters patent and, having satisfied himself of the 
validity thereof, took a license from: your orator in which headmitied 
the validity of said letters patent, and has paid your orator at 
regular intervals license fees thereunder ever since. 

And your orator further shows unto your honors that the defend- 
ant herein, having full knowledge of the premises and in violation 
of your orator’s exclusive rights and privileges as aforesaid and 
utterly disregarding the same, has, since the sixth day of March, 
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1883, without the license of your orator, at the city of New York 
and at various other places in the United States, manufactured, 

used, and sold, and still continues to manufacture, use, and 
3 sell, articles embodving and embracing the improvements 

and inventions described in said letters patent, aud that the 
defendant has used the processes described and claimed in said let- 
ters patent: and so secured to your Grator: to what extent your orator 
is unable to say, but prays that the defendant may discover and 
set forth in his answer to this bill. 

And your orator further shows unto your honors that he will be 
subject to great and irreparable injury unless he shall obtain from 
your honors the relief hereby sought. 

To the end, therefore, that the said defendant may, if he can, 
show why your orator should not have the relief hereby prayed, 
and may, upon his corporal oath and according to the best and ut- 
most of his knowledge, remembrance, and belief, full, true, direct, 
and perfect answer make to all and singular the matters hereinbe- 
fore stated and charged as fully and particularly as if the same 
were hereinafter repeated and he thereunto st¥ictly interrogated, 
and more especially that he may answer and set forth— 

1. Whether he bi as not made or caused to be made, or used, or sold 
one or more articles embodying and embracing one or more of the 
improvements and inventions substantially as described and claimed 
in said letters patent since the date thereof. 

2. What amount of said articles so made as aforesaid the defend- 
ant has made, used, or sold since the date of said letters patent, and 
what profit has been made or derived therefrom by the said defend- 
ant. 

3. Whether the defendant has not used the processes and the im- 
provements or one or more of the processes and improvements de- 
scribed and claimed in said letters patent since the date thereof. 

4. To what extent the defendant has used such processes 
4 and improvements since the date of said letters patent, and 
what profit has been made or derived from such use by the 

said defendant. 

And your orator further prays that the said defendant may be 
forthwith restrained by a writ of injunction, issuing out of and under 
the seal of this honorable court, from making, using, or vending 
any article embodying or embracing or manufactured in pursuance 
of the inventions secured to your orator by virtue of said letters 
patent number 273,569, and from using the processes and improve- 
ments secured to your orator by virtue of said letters patent, and 
from all violations or infringements of the exclusive rights of your 
orator under and by virtue of said letters patent, and that on the 
final hearing of this cause the said injunction may be made per- 
petual. 

And that said defendant may be decreed to account to your ora- 
tor for all profits realized by him from the manufacture, use, or sale 


of urticles made pursuant to the said inventions so secured to your. 


orator by said letters patent, and from the use of the processes and 
improvements secured to your orator by said ‘-tters patent, in viola- 
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tion of the exclusive rights of your orator; and also to pay to your 
orator, in addition to said profits, the damages which have been 
sustained by your orator by reason of said infringement, and that 
said damages mav be assessed under the direction of this court and 
increased in its discretion, according to law; and that your orator 
may have such other and further relief in the premises as the na- 
ture of the case may require and as may be according to equity and 
good conscience, and may recover of the defendant the cost of this 
suit. 

And may it please your honors to grant your orator a writ of 
subpeena, to be directed to the said defendant, Frederick Emken, 
commanding him, at a certain day and under a certain penalty, to be 

and appear before this honorable court, and then and there 
o full, true, direct, and perfect answer to make toall and singu- 
lar the premises, whether specially interrogated thereto or not, 
and further to stand to, abide by, and perform such further orders, 
directions, and decrees therein as to your honors shall seem meet 
and proper. 
C. MARCHAND. 

TURNER, LEE & McCLURE, 

Complainant's Solicitors. 

W. H. L. LEE, 

Of Counsel. 


Unitep STatTes OF AMERICA, foal 
Southern District of New York, {~~ ' 


On this twenty-fifth day of February, 1884, before me, John 
McClure, a notary public, personally appeared Charles Marchand, the 
complainant above named, who, being duly sworn, did depose and 
sav that he is such complainant; that he has read the foregoing 
bill in equity and knows the contents thereof, and that the same is 
true of his own knowledge, except as to the matters therein stated 
to be alleged on information and belief, and as to those matters he 
believes it to be true. : 

[L. s.] JOHN McCLURE, 
Notary Public, N. Y. Co. 


6 U.S. Circuit Court,Southern District of New York. In Equity. 
CHARLES MARCHAND vs. FREDERICK EMKEN. 


And now comes the complainant into court and amends his bill 
of complaint by striking out the words “upon his corporal oath 
and,” in the 8th folio thereof, and by adding after the word “ re- 
wemwd in said folio, the following words: “(answer under oath 

ing hereby expressly waived).” 

Dated May 22, 1884. 

TURNER, LEE & McCLURE, 
Solicitors for Complainant. 
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It is hereby stipulated and agreed between the respective parties 
hereto— : 

First. That the answer filed in the office of the clerk of the cir- 

cuit court of the United States for the southern district of 
7 New York, in the suit of Charles Marchand against Charles 

Emken and Frederick Emken, on the 6th day of August, 
1883, stand as the answer of the defendant, Frederick Emken, in 
this suit. 

Second. It is further stipulated and agreed that the replication of 
the complainant filed in the office of the clerk of the United States 
circuit court for the southern district of New York, in the suit of 
this complainant vs. Charles Emken and Frederick Emken, on the 
3d day of September, 1883, stand as the replication in this case. 

Third. It is further stipulated that the date of issue be consid- 
ered as the date of this stipulation. 

Dated March 29th, 1884. 

MARSHALL P. STAFFORD, 
Defendant's Solicitor. 


United States Circuit Court, Southern District af New York. 


CHARLES MARCHAND 
Ss. 
CHARLES EMKEN and FREDERICK EMKEN. 


The answer of Charles Emken and Frederick Emken, defendants, 
to the bill of complaint of Charles Marchand, complainant. 


These defendants, now and at all times hereafter saving 

8 and reserving to themselves all and all manner of benefit 

and advantage of exception which may be had or taken to 

the manifold errors, uncertainties, imperfections, and insufliciencies 

of said bill of complaint, for answer thereto, or to so much thereof 

as they are advised is material or necessary to make answer to, an- 
swering, say— 

That upon information and belief alone they admit that letters 
patent of the United States, dated the 6th day of March, 1883, were 
granted.to the complainant, Charles Marchand, for the alleged jim- 
provement in the manufacture of hydrogen peroxide, but whether 
or not said letters patent were applied for and issued in compliance 
with the provisions and requirements of the law these defendants 
have no knowledge or information save by said bill of complaint, 
and cannot set forth, but leave the complainant to make such proof 
thereof as he may be advised is material. And these defendants, 
further answering, deny that they have ever in any way infringed 
upon or are now infringing upon any riglits of the complainant 
as secured to him by said letters patent, and deny that they have 
ever used or are now using the alleged processes described and 
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claimed in said letters patent and deny that they have ever manu- 
fuctured or sold or are now manufacturing, using, or selling 
articles embodying or embracing any of the alleged improvements 
and inventions described in said letters patent. And these defend- 
ants, further answering, say that they are advised and therefore aver 
that said letters patent and each and every part thereof are void 
and of no effect in law, because the specification accompanying the 
same is not in such full, clear, and exact terms as to enable any per- 
son skilled in the art to which it pertains or with which it is most 
nearly connected to practice the alleged invention, and because the 
patentee therein did not give to the public the best and utmost of 
his knowledge as to the making and using said alleged invention, 

and because, for the purpose of deceiving the public, the de- 
9 scription and specification filed by said patentee in the Patent 

Office were made to contain less than: the whole truih rela- 
tive to said alleged invention or discovery, or more than is necessary 
to produce the desired result 

And the said defendants, farther answering, say that said letters 
vatent and each and every part thereof are void and of no effect in 
aw, because the said alleged inventor was not vriginally the first in- 
ventor or discoverer of any material or substantial part of said 
alleged invention or discovery, but the same and every material 
and substantial part thereof had been previously invented and used 
by and known tothe following persons at the places set opposite 
their names, respectively, who, to the best of defendant’s knowledge 
and belief, now reside at the places respectively specified : 

Benjamin Simon, of and at New York city and elsewhere. 

Emile Capel, of and at New York city and elsewhere. 

And these defendants, further answering, say that said letters 
patent and each and every part thereof are void and of no effect in 
law, because the patentee, Charles Marchand, surreptitiously and 
unjustly obtained the patent of that which in all substantial and 
material parts thereof had been previously invented and was in use 
at the establishment of B. Simon & Capel, in the city of New York, 
where said Marchand saw the same in use before he had or pre- 
tended to have made any invention thereof. 

And these defendants, further answering, say that said letters 
patent and each and every part thereof is void and of no effect in 
law, because said alleged invention in all substantial and material 
parts thereof had, prior to the supposed or alleged invention or dis- 
covery thereof by the complainant, been described in numerous 

printed publications, and among them the following : 
10 Watt’s Dictionary of Chemistry, vol. 3, pp. 196 and 197. 
Third Supplement of same, vol. 8, part 2, p. 1072. 

Fehling’s Handbook of Chemistry, vol. 9, pp. 589 and 590. 

Muspratt’s Chemistry (Kerl & Stohman, 1880), p. 598. 

James Prescott Joules’ Mechanics. 

Fownes’ Elementary Chemistry, p. 153. 

And these defendants, further answering, say that said letters 
patent and each and every part thereof are void and of no effect 
in law, because the said alleged invention or discovery and each 
. 
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substantial and material part thereof had, prior to said alleged in- 
vention or discovery thereof by the complainant, been patented by 
the following-named persons in and by the following patents : 
U.S. letters patent granted toG. Mooney June 3, 1879, No. 216,058 
S. letters patent granted to Brower July 14th, 1874, No. 125,595. 
U. S. letters patent granted to Deuel March 25, 1869, No. 88016. 


U.S. letters patent granted to Markillie August 27, 1861, No. 2150. 
U.S. letters patent granted to Lehman September 10, 1872, No. 
131,283 


U.S. letters patent granted to Pritchard November 8, 1881, No. 
249 256. 

U.S. letters patent granted to Tcherniac & Gunzberg December 
9, 1879, No. 222,547. 

And these defendants, further answering, deny that by virtue of 
said letters patent the complainant became or still is the ex- 
clusive owner of said alleged invention as described and claimed 
therein, and they deny that he thereby acquired the full and exclu- 

sive right and liberty of making, using, and vending to 
1] others to be used said alleged invention or any substantial 

part thereof, or has been in the possession -of the exclusive 
right so to do; save for the alleged infringement by these defendants, 
as charged in said bill of complaint, and they deny that the public 
has generally acquiesced in complainant’s alleged exclusive right to 
said invention. 

And these defendants, further answering, say that the processes and 
means described and claimed in said letters patent were well known 
and had been in general use in this country and in Europe in the 
production of hydrogen peroxide and in other analogous manufact- 
ures for many years prior to the application alleged in complain- 
ant’s bill of complaint, and that said alleged invention and patent 
of the complainant does not contain anything novel or any patent- 
able subject-matter whatever. 

And these defendants pray the same benefit of the facts and 
things therein set forth as if for reason thereof the said bill had 
been demurred to when a demurrer would have been proper, and 
the same benefit thereof as if they had been specially pleaded to said 
bill. 

And these defendants submit to this honorable court that said 
complainant has no right to any further answer to said bill or to 
any part thereof than is hereinbefore contained, and no right to any 
injunction, account, or other relief prayed for in said bill; and these 
defendants pray to be hence dismissed with their reasonable costs 
and charges in this behalf most wrongfully sustained. 

FREDERICK EMKEN. 
CHARLES EMKEN. 

STAFFORD WX GRA IR, 

Plaintiff's Solicitors. 

MARSHALL P. STAFFORD, Esq., 
Of Counsel. 
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12 Unitrep STATES OF AMERICA. 


SouTHERN District or New Yor«k,| _. 
City and County of New York, j ~ 

On this 6th day of August, 1883, personally appeared before me 
Frederick Emken and Charles Emken, who, being by me severally 
and duly sworn, each for himself deposes and says that he has 
heard read the foregoing answer and knows the contents thereof, 
and the same is true of his own knowledge except as to matters 
therein stated to be alleged on information and belief, and as to 
those matters he believes it to be true. 
ARLES EMKEN. 


CH 
FREDERICK EMKEN. 


4 


Sworn to before me this 6th day of March, 1883. 
[L. s.] JAMES KNOX, 
Notary Public, City and County of New York, 
State of New York. 


Circuit Court of the United States for the Southern District of New 
Y ork. 


CHARLES MARCHAND 
Ux, 


CHARLES EmMKEN and FREDERICK EMKEN. 


These repliants, saving and reserving unto themselves ai! and all 
manner of advantage of exception to the manifold insuffi- 
13 ciencies of the said answer, for replication thereunto say that 
they will aver and prove their said bill to be true, certain, 
and sufficient in the law to be answered unto, and that the said 
answer of the defehdants is uncertain, untrue, and insufficient to be 
replied unto by these repliants, without this,that any other matter 
or thing whatsoever in the said answer contained material or 
effectual in the law to be replied unto, confessed and avoided, 
traversed or denied, is true; all which matters and things these 
repliants are and will be ready to aver and prove as this honorable 
court shall direct, and humbly pray as in and by their said bill 
they have already prayed. 
Dated New York, September 3, 1885. 
TURNER, LEE & McCLURE, 


Complainant's Solicitors. 
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14 United States Circuit Court, Southern District of New York. 
| In Equity. 


CHARLES MARCHAND vs. FREDERICK EMKEN 


Testimony taken on the part of the complainant, under and pur- 


suant to the 67th rule of the Supreme Court of the United States, 
as amended, before John A. Shields, Esq., a standing examiner of 


said court. 
New York, May 27th, 1884—3 o’clock p. m 
Present: W. H. L. Lee, Esq., of counsel for complainant, and 
Marshall P. Stafford, Esq., of counsel for defendant. 


THEODORE F. K1onka, a witness produced on behalf of the com- 
plainant, being duly sworn, testified as follows: 


Q. 1. What is your name, age, reside nee, and occupation ? 

A. Theodore F. Kionka; my age is 33; I reside in Brooklyn, and 
[ am a manufacturing chemist. 

Q. 2. Do you know the defendant, Frederick Emken ? 

A. Yes. 

Q. 5. State whether you have ever been in the employ of said 
Frederick Emken. And, if so, when did your employment begin, 
when did it cease, and where was his place of business during that 
time ? 

A. I was there from July or August, 1883, to February, 
15 1584, to take charge of the boiler and to make hydrofluoric 
acid and other things; his place of business was 330 and 332 

Kast 60th street, New York city. 

Q. 4. State whether or not said Frederick Emken, while you were 
in his employ, ever manufactured hydrogen peroxide. 

A. Yes. ; 

Q. 5. What materials were used by him in making such hydro- 
gen peroxide? 

A. Some kinds of acid, binoxide of barium, and water. 

(). 6. State whether or not you remember the construction of the 
vessel in which the materials were placed to be converted into hy- 
drogen peroxide, and the devices used to mix the same. 

A. Yes. 

Q. 7. Look upon the sketch that I now show you and state what 
it r : 

That is a wooden vessel containing about 150 gallons, with a 
ea in the centre, which is supported on the inl by a glass 
plate and driven by a rope and steam power. 

Q. 8. Where did you ever see the vessel and stirring devices 
which the sketch represents? 

A. At the same time when I was there, in the place of busi- 
ness of the defendant, number 350 and 332 East 60th street. 

Counsel for complainant offers in evidence the sketch referred to, 
and the same is marked Complainant’s Exhibit Sketch, May 27th, 
1884, J. A. S., examiner. 
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Cross-examination as to exhibit offered : 
X Q. 9. Did you draw this sketch? 


A. Yes. 
X Q. 10. Did you do it alone and from memory? 
A. Yes. 
X Q. 11. On the premises of the defendant ? 
16 A. No; not on the premises of the defendant. 


X Q. 12. When and where? 
‘A. Yesterday, at Mr. Marchand’s place, corner of Horatio and 
West streets. Mr. Marchand is the complainant. 
X Q. 13. Were you alone at the time you drew it? 
A. Not always. Mr. Marchand was there and Mr. Lee. 
X Q. 14. Was any suggestion made to you by any one in regard 
to the drawing of it? 


A. No. 


Direct examination continued: 


Q. 15. What do the parts of said sketch represent which are 
marked A? 
A. The vessel. 
Q. 16. The vessel in which the mixture was placed ? 
A. It represents the vessel. 
Q.17. What was the size and shape of this vessel, and of what 
inaterial was it made? 
A. It was made from wood, three feet high, and three to four feet 
wide. . It was like a wash-tub—a little higher; it was round. 
(). 18. Describe the devices marked B and C in the sketch, and 
state of what material they were made. 
A. B is a wooden square beam ; it is round at the points D; and C 
are wooden flies attached to the beam B. 
Q. 19. How are these two flies situated relatively to one another ; 
are they on the same plane? 
A. They are on the same plane. 
Q. 20. Describe the parts which are shown in the drawing im- 
mediately above and below the upper right-hand wing C? 
A. These are two boards, which have been marked E, fast- 
17 ened by a piece of board on the tub. 
Q. 21. Point out the piece of board on the drawing. 
A. These are the boards (pointing to E and E£). 
(7. 22. What is the part that is marked F? 
A. That is a vertical piece of wood fastened to the side of the tub, 
and E and E are fastened to this. 
Q. 23. Now, are the wings C C stationary or do they revolve ? 
A. They are revolved with the shaft B. 
Q. 24. How is motion imparted to tlie shaft B? 
A. By a pulley, G. 
Q. 25. And what do the dotted lines going from the pulley G rep- 
resent? 
A. That is a rope running around the pulley. 
QQ. 26. Now, please describe the method of making hydrogen perox- 
2—292 
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ide in this vessel, as practised by Mr. Emken while you were with 
him. 

A. They put in water and some acid, after this barium till it was 
nearly neutralized, acid again ty barium, ete., and the operation 
was repeated twice or three or four times votil the mixture was 
strong enough. 

(). 37. W h: at preparation of barium was onl’ 

A. Binoxide of barium. | 

(). 28. Now, from the time that the acid and water was first put 
in what, if anything, was being done in the tub? 

The machinery was set in motion. 

(). 29. What was the nature of this motion—was it irregular or 
constant ? 

A. It was constant. 

(). 30. How r: ipidly should you think that the wings C revolved 
in the tub? 


Objected to—what he thinks; must confine himself: to what he 
knows. 


A. About 50 to 100 revolutions in a minute. 
@.31. What was the function of the board E’? 
A. To stop the circulating motion of the water. 
18 Q. 32. While this mixing process was going on by the rota- 
tion of the wings what was the temperature of the. mixture? 

A. Between 70 and 90° F. 

Q. 35. State whether or not any means was used to lower this tem- 
perature. 

A. They cooled it by using ice. 

Q. 34. How was the ice used? 

In a separate tank, from which comes a pipe to the vessel. 

Q. 35. Did anything come through this pipe to the vessel ? 

A. Ice water or cool air goes through to the vessel in the pipe, 
which goes around the bottom and comes out at the side. 

Q. 36. How much would this cool the mixture? 

. To keep it between 70 and 90° F. 

7 37. What is the object of keeping the temperature down ? 

A. When the temperature is too high it will decompose the perox- 
ide of hydrogen. 

Q. 38. In the sketch there isa small portion near the bottom which 
is colored blue. What is this part and of what is it made? 

A. That is a glass plate to support the stirring beam B. 

Q.39. Just above this part which is colored blue there seems to 
be a portion raised slightly above the bottom of the tub A on either 
side of the lower end of the rod B. What is this part and what is 
its function? It has been marked H. 

A. That is a round wooden piece of board with a hole in the cen- 
tre to be a guide for the stirring beam. 

Q. 40. In order to thoroughly complete the mixture of the in- 
gredients, how long was it necessary to continue the revolution of 
the shaft and wings in the mixture? 

A. Three to five hours, according to the quantity. 
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19 Q. 41. Did the time vary at all in accordance with the 
strength of the hydrogen peroxide which was desired ? 

A. Yes. 

Q. 42. What is the part “I” shown in the sketch—of what was 
it made and what was its function ” 

A. That is a strong wooden cross-beam with a hollow to hold the 
stirring beam B in position. 

Q. 43. What are the small drawings on the upper left-hand side 
.of the Exhibit Sketch ? 

A. Different views of the same beam [. The lower one of the two 
is the top view of the beam I and the other is a side view of a ver- 
tical section at right angles to that shown in the main figure of the 
sketch. 

Q. 44. What experience have you ever had in the manufacture of 
hydrogen peroxide ? 

A. 1 was engaged for two years in making peroxide hydrogen, 
from 1881 to 1883. 

Q. 45. Can hydrogen peroxide be made by hand ? 

A. Yes; I did it. 

(). 46. Is it made by the same ingredients that you have deseribed 
when made by hand ? 

A. By the same ingredients and in the same manner, 

Q. 47. How long would it take to complete the mixture when it 
is done by hand? 

A. About twice the time 

Q. 48. And how large an amount of hydrogen peroxide could be 
mixed by ane person at one time by hand? 

A. About twenty gallons. 

Q. 49. State whether or not the liability of wasting the material 
was greater or less when done by hand. 

A. It was greater, because the work by hand cannot be done quick 


enough. 
Q. 50. And if it was not doue quickly enough what was the re- 
sult ? 


A. I lost oxygen. 
Q. 51. Was this on account of the reaction ? 
20 A. Yes. 
Q. 52. In what part of Mr. Emken’s place of business was 
the manufacture of hydrogen peroxide carried on ? 
A. In the rear. 
Q. 53. In which story of the building ? 
A. In the second story. 
Q. 54. What means of access to this portion of the building was 
there? 
A. There was a small stairs from the yard over the roof of the 
rear building to the room where the hydrogen peroxide was made. 
Q. 55. Was not this room in the rear building? 
A. There was but one building, but it was higher in the rear part 
than in the front. 
(). 56. State whether or not the defendant allowed any one to go 


into tha room where he made his hydrogen peroxide. 
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A. No; only on business. 

Q. 57. Was he more particular about keeping people out of that 
cart of his place of business? 

A. Yes; he was more particular about this part. 

Q. 58. Y ou say, in answer to the 56th question, that no one was 
allowed in the room referred to “only.on business.” What do you 
mean by that? 

A. I mean the employees there. 

Q. 59. Have you any interest whatever in this controversy 

A. No. 

Q. 60. What is your native language ? 

A. German. 

(. 61. In regard to the part F in the sketch are you sure that it 
did not extend lower down toward the bottom of the tub than is 
shown in said sketch? 

A. I remember me not quite whether the part F is lower.than 
shown in the sketch, but I think the sketch is nearly right. 


4 


Adjourned to Saturday, May 31st, 1884, at 2 p. m. 
J ; : 


21 New York, May 31, 1884—2 p.1 
Present: Counsel as before. 


THeopore F. K1onKA cross-examined by Mr. STAFFORD: 


X Q. 62. Did you have anything to do with the manufacture of 
hydrogen peroxide in the defendant’s establishment ? 

A. No. . 

X Q. 63. How did you obtain a knowledge of the apparatus used 
Ly them in the manufacture of hydrogen peroxide? 

A. I was passing through the room used for the manufacture of 
vydrogen peroxide. 

X Q. 64. When was this? 

A. Same time I was employed there. 

X Q. 65. Did you make a careful examination of that apparatus ? 

A. Not a éareful; but it was so simple and easy I could see it. 

X Q. 66. Did your duties, when in the defendant’s employ, neces- 
sitate any examination of this apparatus by you? 

A. No. 

X Q. 67. How many times did you examine it? 

A. I think IJ was in this room about every day, and I saw it. 

X Q. 68. Where were you engaged for two years in the manu- 
facture of hydrogen peroxide? 

A. The first time by Bourgougnon & Co., 26 West 4th street, New 
York city, and then in my own business with the firm of Baumann 
& Kionka, at 86 South 5th avenue, New York city. 

X Q. 69. Why would it take twice as long to manufacture hydro- 
gen peroxide if the stirring were done by hand as it would if done 
by the defendant’s apparatus ? 

A. You can only make a small quantity ; a large quantity would 
be too hard to stir by hand. 


4 
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22 X Q. 70. How large a quantity was contained in the de- 
fendant’s apparatus at one time? 

A. I cannot tell that. 

X Q. 71. Can you give an estimate? How much would the tank 
in defendant’s apparatus hold ? 

A. I think it would hold one hundred and fifty gallons. 

X Q. 72. What did you say the dimensions of it were? 

A. It was three or three feet and a half high by three feet six 
inches or four feet diameter. 

X Q. 73. Then do you say that,in your estimation, a vessel of 
those dimensions would hold about 150 gallons? 
A. Yes. 
X Q. 74. You say it was not’ full ? 
A. It was not quite full. 
X Q. 75. What is the difficulty of stirring liquid by hand when 
is only three feet or less deep ? 

A. At first, nothing. It will get thicker and more compact. 

X Q. 76. Would there be any difficulty in stirring it sufficiently 
by hand if you employed two or three men ? 

A. I could not say that, but I think it would be better if the men 
were employed. 

X Q. 77. Then, in your opinion, the only advantage of the appa- 
ratus over stirring it by hand is in saving the time of the men em- 
ployed ? 


wee 
—— 


Objected to as not cross-examination, and notice is given that de- 
fendant in asking this question and questions of a similar nature 
makes the witness his own. 


A. It saves time. 
X Q. 78. You think that even a better article of hydrogen 
23 peroxide could be made by stirring by hand than is made by 
stirring by the defendant’s apparatus? 


Same objection and notice, and also objected to as assuming what 
the witness has not said. 


A. There can be no difference in the quality of the peroxide 
hydrogen. 

X Q. 79. Does the difficulty of properly stirring the mixture de- 
pend in any way upon the quality or kind of barium used as to its 
being more finely pulverized ? 

A. It don’t affect it. 

X Q. 80. There is a difference, is there not, in barium, some being 
much finer ground than the other? 

A. Yes; it is different in the market. 

X Q. 81. When the barium is very fine—that is, when the sepa- 
rate particles are very small—does it not mix .more readily and ren- 
der the stirring process easier than when the barium is less fine? 

A. It will be easier. . 

X Q. 82. What is the object of stirring the mixture duting the 
process of manufacturing hydrogen peroxide ? 


‘ 


16 CHARLES MARCHAND VS. FREDERICK EMKEN. 

Q. 5. Are you the patentee of said letters patent No. 273,569 ? 

A. Yes, sir. 

Q. 6. Have you read said letters patent, and do you understand 
the same? 

A. Yes, sir. 

Q. 7. Have you read the deposition of Theodore F. Kionka in this 
suit, aud do you understand the same, and have you examined 
Complainant’s Exhibit Sketch in connection with said deposition, 
and do you understand the same, and do you understand the con- 
struction of the apparatus shown in said sketch, and the method of 
making hydrogen peroxide as described in said deposition and 
illustrated by said sketch ? 

A. Yes, sir. 

Q. 8. Please compare the first claim of letters patent 273,569 with 
the method of making hydrogen peroxide which the witness, Ki- 
onka, stateg is used by the defendant and as described by him in his 
said deposition. 


Counsel for defendant objects to the question, Ist, on the ground 
that this witness is not shown to be an expert in the construction 
and use of mechanical apparatus and appliances; 2d, that he, being 
a party in interest, is not a competent witness in the matter to which 
the question relates. 


A. The first claim of the patent 273,569 reads as follows: “ The 
method of making hydrogen peroxide by cooling the acid solution, 
imparting thereto a continuous movement of rotation, as well 
28 in vertical as in horizontal planes—such, for example, as im- 
parted by a revolving screw in a receptacle—and adding to 
said acid solution the binoxide in small quantities, while maintain- 
ing the low temperature and the rotary or eddying movements, sub- 
stantially as described.” According to the description given by the 
witness Kionka, I understand that the method of making hydrogen 
peroxide used by the defendant is exactly the method described in 
said first claim of said patent. The method used by the defendant 
is as follows: He uses a receptacle in which the acid solution is 
kept ata low temperature. A continuous movement of rotation is im- 
parted to it as well in vertical as in horizontal planes, and the result 
is exactly the same as it would be by using the revolving screw or 
any other suitable arrangement, and the defendant is adding to said 
acid solution the binoxide of barium in small] quantities while 
maintaining the low temperature and the rotary or eddying move- 
ments. ' 


Defendant’s counsel moved to strike out the entire answer as not 
being competent, material, or relevant testimony nor responsive to 
the question, for the reason that the issue raised by the pleadings 
and the question put to the witness calls for nothing but the com- 
parison of one mechanical apparatus with another, while the witness 
has testified to nothing of the kind, but has talked entirely about 
acid solution and the results of certain movements instead of con- 
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fining himself to the method of producing such movements and re- 
sults. 


Q. 9. Have you ever made* hydrogen peroxide by hand, without 
the use of machinery ” 
A. Yes, sir. 
29 Q. 10. What is the ordinary method of making hydrogen 
peroxide by hand ? 


Objected to as irrelevant and immaterial, and also on the ground 
that the witness is bound by his own statement in that regard in his 
letters patent, which are in evidence, and is limited to that state- 
ment. 


A. The ordinary method of making hydrogen peroxide by hand 
is described in the letters patent No. 273,569, and it reads as follows : 
“ Heretofore hydrogen peroxide has been mnade by adding the ba- 
rium vr calcium binoxide, mixed with water, to the diluted acid, 
binoxide being added, from time to time, in small quantities, the 
vessel in which the operation is conducted being set in a refrigerat- 
ing medium and the liquid being agitated or stirred to facilitate the 
reaction. The stirring has been performed by hand.” 

Q@. 11. You say that the stirring was performed by hand; how 
was it done; by what means? 

A. The stirring performed by hand was made by means of a stick 
of suitable material, and it was larger at the lower part; it was 
something like an oar. 

(). 12. When the hydrogen peroxide was made by hand what was 
the largest-sized vessel that could be conveniently used ? 

A. About forty to forty-five gallon capacity. 

(. 13. With a vessel of that size, how much hydrogen peroxide 


could a man manufacture in a day? 


Objected to as irrelevant and immaterial. 


A. A man cou!d manufacture about thirty gallons, this according 
to the concentration of the solution. I mean, for example, he could 
manufacture thirty gallons at fifteen volumes capacity. 

30 Q. 14. What do you mean by the expression fifteen vol- 
umes capacity ? 

A. I mean that if you decompose, for example, one quart of this 
hydrogen peroxide solution the result of the decomposition will be 
fifteen quarts of oxygen gas for one quart of plain water. 

(. 15. Was it more difficult to manufacture when the concentra- 
tion of the solution became greater ? 

A. Yes. 

(). 16. In stirring by hand state whether or not it was necessary 
to keep the mixture in motion all the time; and, if so, why? 

A. Yes; it is necessary to keep the mixture in motion during all 
the time that the chemical reaction takes place. The reason of the 
necessity of keeping this constant motion 1s that so soon as you stop 
for a little while, even two or three seconds, the particles of binox- 
ide of barium cease to be brought in contact with new parts of acid 
solution, and consequently the reaction is interrupted, and when 
d—292 | 
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the motion is begun again a loss of oxygen could not be prevented 


at that moment. 
Q. 17. Was the labor of stirring the mixture by hand severe in 


its nature ? 
Objected to as irrelevant and immaterial. 


A. Yes, sir; it is very severe. At the beginning of the operation 
it is comparatively easy, but after an hour or so the mixture be- 
comes pretty dense and the density keeps increasing during the 
process, which makes it verv hard for a man to continue the stirring, 
and he must be relieved after a short time of labor. 

(. 18. State how many persons it was necessary to employ for 
ach kettle in making the hydrogen peroxide by hand. 

Objected to as irrelevant and immaterial. 


31 A. It was necessary to employ two men, one relieving the 
other when he got tired stirring. 

Q. 19. In making hydrogen peroxide by the method described in 
your patent how large vessels have you custumarily used? 

A. 1 used some kettles of 150 gallons, some of seventy to seventy- 
five gallons, and I use now a kettle or vessel which is about 800 
gallons. 

(). 20. Does the number of gallons in your last answer refer to the 
size of the kettle—that is, its capacity to hold so many gallons of 
liquid motionless—or does it refer to its capacity for making so many 
gallons of hydrogen peroxide? 

A. I can work about seven hundred and fifty gallons in the vessel 
having a capacity of 800 gallons. 

(). 21. Please state why the vessels that you formerly used were 
of a capacity not over 150 gallons or thereabouts. 

Same objection. 

A. Because I had not the facilities which I have now to use larger 
kettles. 

Q. 22. When did you move to your present place of business, and 
where were you located previous to that time? 


Same objection. 


A. I moved to my present place of business in May, 1883. Pre- 
vious to that I had my place corner of Bank street and 13th ave- 
nue, New York city, and previously to that at 635 Broadway. 

Q. 23. Is there any practical difficulty in making hydrogen perox- 
ide in such large vessels as that referred to in your answer to ques- 
tion 20, when your patented process is used? ‘ 


Same objection. 


A. No: there is not. 
o2 Q. 24. Prior to the time that you invented the apparatus 
and process shown and described in letters patent 273,569, 
did you ever know of hydrogen peroxide having been made other- 
wise than by hand? 
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(Objected to as containing an assumption that he did invent the 
apparatus — process described in the patent, and also as irrelevant 
and immaterial.) 


A. No, sir. I never knew of hydrogen peroxide having been 
made otherwise than by hand. 

(). 25. You have already stated that when hydrogen peroxide is 
made by hand it is necessary to keep the mixture continuously in 
motion by stirring without interruption. By your patented process 
a continuous movement of rotation is also effected; please state 
.what, if any, differences there are between the movement given by 
hand and that given by your apparatus and process. 

A. When the movement is given by hand it is very irregular and 
does not stir the whole mass at the same time, and, consequently, it 
allows the binoxide of barium to settle at the bottom of the kettle, 
because the stick used can only put in motion the binoxide of 
barium when it touches it. By my patented process the movement 
of rotation in both ways, horizontally and vertically, prevents the 
particles of binoxide of barium to settle at the bottom of the kettle, 
and consequently the particles are constantly kept in suspension in 
the mass, which makes the chemical reaction a very regular one 
without any interruption, whereas in stirring by hand it is perfectly 
impossible to obtain the same result. 

(). 26. Why is it that the binoxide of barium tends to settle‘at the 
bottom ? 


Objected to as irrelevant and immaterial. 


30 A. Because the specific gravity or density of binoxide of 
barium is about three times greater than the density of the 
liquid, and it settles down very easy. 

(). 27. You say that by the settling of the binoxide of barium 
that which settles is prevented from coming in contact with the acid 
solution. How does this interfere with the perfection of the process 
and tend to make it less effective’ 

A. When the particles of binoxide settle at the bottom the chem- 
ical reaction is tetnporarily interrupted, and after a while when the 
particles are put in motion they are brought in contact with the 
acid, and the result of this interruption occasiens a loss of oxygen 
gas, which escapes and consequently does not combine with hydro- 
gen to make peroxide of hydrogen. The yielding is then dimin- 
ished in a proportion which varies with the irregularity of the 
movement. 

Q. 28. Then, as I understand it, the most perfect and economical 
reaction is obtained when every particle of the binoxide of barium 
is constantly brought in contact with new parts of the acids. State 
whether or not this is correct. 

A. Yes, sir; there is no doubt about it. 

(. 29. Please state whether or not the method of making peroxide 
of hydrogen claimed in the first claim of your patent sued upon can 
be practiced by hand. 


Objected to on the ground that the process described in the patent 
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is by machinery,and of course the process of manufacturing by ma- 
chinery cannot be done by hand. 


A. No, sir; it cannot 
Q. 30. Then, so far as the motion imparted by hand and the 
motion of your patent are concerned, state what, if any, are 
o4 the distinctions of the character of the motion produced by 
hand and that produced by your process and apparatus. 


Objected to as having been already answered at great length and 
with great minuteness. 


A. The motion imparted by hand could never bring in contaet 
every particle of binoxide of barium with new parts of acid, whereas 
by my patented process the movement changes constantly the sur- 
faces in contact, and consequently the chemical reaction has no in- 
terruption. 

Q. 31. The claim of your patent speaks of a continuous move- 
ment of rotation, as well in vertical as in horizontal planes. Please 
state whether or not there is any advantage in this complex move- 
ment, and also whether or not there is any difference in this respect 
between your process and the process of manufacture by hand. 


Objected to as being another repetition of the question which was 
last answered. 

A. There is a great advantage in this complex movement claimed 
in my patent, and it is an impossibility to obtain such movement 
by hand; the difference has been explained by me previously. 

Q. 32. State whether itis possible to regulate the rapidity of move- 
ment more readily and exactly by your method or by hand. 

A. It is very easy to regulate the rapidity of movement by my 
patented method, and it is impossible to do so by hand. 

Q. 33. Your patent speaks of cooling the acid solution; please 
explain the necessity of doing this. , 


Objected to as irrelevant and immaterial. 


35 A. It is necessary to keep the mixture at a comparatively 

low temperature, which should not exceed 70 to 80 degrees 
Fahrenheit, because above that temperature the peroxide of hydro- 
gen is decomposed and gives off the oxygen, and a loss is the conse- 


quence. 
(. 34. Is there any novelty in cooling the mixture ? 
A. No, sir. : 


Q. 35. It says in the first claim of your patent that the binoxide 
is added to the acid solution in small quantities. Will you please 
state more fully what is-meant by this, and describe how you are in 
the habit of carrying out your patented process in your own busi- 
ness ¢ ' 

Objected to as irrelevant and immaterial. 


A. If I should put at once the whole quantity of binoxide of 
barium necessary to neutralize the whole quantity of acid the re- 
action would generate in a very short time a great quantity of heat, 
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which I could not prevent from becoming so high as to decompose 
the peroxide of hydrogen. I carry out my patented process in my 
own business as follows: First, I put in the Kettle a certain quantity 
of water and acid; then I put the stirring apparatus in motion and 
I add to the acid solution little by little the binoxide of barium, 
which has been properly hydrated, until the quantity of acid which 
g was put at first in the kettle should be nearly neutralized ; then I put 
in a new quantity of acid, to which I add some new quantity of bi- 
noxide of barium little by little; then acid again and binoxide again 
and again, until 1 reach the proper concentration required for the 
trade, and of course I keep the stirring apparatus in motion during 
all the time. 
(). 36. About how much binoxide of barium are you in the habit 
| of putting in at a time? 


ee ee 


Same objection. 


36 A. About three to five pounds, according to the quantity of 
| the peroxide to be manufactured, every two or three minutes. 

Q. 37. Please state whether or not you ever put the whole of the 
acid solution in the kettle first and then add the binoxide of 
barium little by little without subsequently putting in any more acid a 
solution ? | 


Objected to as irrelevant and immaterial, and also as having been 
7 already fully and minutely answered. 


A. I proceed in both ways indifferently. 

(). 38. By both ways do you mean the method described in your 
answer to question 35 and the method described in question 37 ? 

A. Yes. 

(). 39. Please state whether or not, in your opinion, there is any 
material difference between these two ways or methods? 

A. No. 

(. 40. Please state whether not at the time of the date of your 
patent, March 6th, 1883, you were in the habit of proceeding in both 
ways. 

Objected to as irrelevant and immaterial, and on the ground the 
complainant is bound by what is described in his patent, and that 
the evidence should be limited to what he there describes. 


A. Yes. 

Q. 41. You have spoken of your 150-gallon kettles. How many 
gallons of hydrogen peroxide can be made at a time in a kettle of 
this size ? 

A. About 135 gallons. 

Q. 42. How long does it take to complete the manufacture of that 
-quantity in one kettle of this size by your process ? 

A. It requires about four hours. 

Q. 43. And how many persons to attend to it? 
o7 A. One. 
Q. 44. How many kettles have you ever had going at once? 


Objected to as irrelevant and immaterial. 
e 
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A. Ten; twoof 150 gallonsand eight of 70 gallons or thereabouts 

Q. 45. How many persons does it take to attend to these ten 
kettles ? 

A. One person attends to them all. 

Q. 46. After your process has been completed does it not require 
more than one person to attend to it? 


Objected to as irrelevant and immatarial, as we have nothing to 
do with the number of men he employs after the process he describes 
in his patent is complete. 


A. After the process bas been completed I generally employ two 
or three men to clarify the peroxide and put it in a marketable 
condition; but that does not refer to my patent. 

Q. 47. You stated in answer to Q. 45 that it took one person to 
attend to these ten kettles. What is the nature of the work that 


i 


this one person has to do‘ 
Objected to as irrelevant and immaterial. 


A. That person has to put in the kettles the proper quantities of 
the binoxide of barium and acid solution and to test from time to 
time with a litmus paper in order to see if the mixture has become 
neutral, and superintend the reaction. r 

Q. 48. Is this work exhausting or severe? 
38 A. .Not at all. 


Adjourned to Monday, June 23d, at 10.30 a. m. 


New York, June 23, 1884. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Direct examination of the witness MARCHAND continued: 


Q. 49. Please refer to the apparatus shown in Complainant’s Ex- 
hibit Sketch. You have already stated that by using this apparatus 
in the manner described by Mr. Kionka a continuous movement of 
rotation as well in vertical as in horizontal planes was produced in 
the liquid. Will you please explain how this is? 


Objected to, Ist, on the ground that this witness is not shown to 
be a mechanical expert and so competent to testify on the subject 
inquired about, and, 2d, because, being the complainant and inter- 
ested party in this suit, he is not a competent witness. 


A. I see on this sketch a tub marked A,in the center of which 
a vertical shaft, B, rests in the center of the bottom of the tub. This 
vertical shaft is provided with four blades, marked CC CC. On 
the inside of the tub I see two projecting pieces, marked E E. At 
the upper part of the shaft B this shaft passes through a guide, I.’ 
At the top of the shaft is fixed a pulley, G, which is put in motion 
by suitable means. Now, it is easy to see that when the tub will 
receive the proper quantity of liquid and chemicals which 
39 have to be treated, the shaft B being put in motion, the four 
blades C C C Cwill give to the liquid a rotary motion, which 
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will bring the liquid against the sides of the tub, and the’ liquid 
having a centrifugal motion, and it being an impossibility for it to 
pass through the sides of the tub, it will rise up and fall down again 
and again and produces changing eddies in the mass. The rotary 
movement is stopped partially by means of the projecting pieces 
marked E. ‘These projecting pieces act also to produce the horizon- 
tal and vertical motion of the particles of the mass, because when 
the particles come to strike against these projecting pieces they have 
to raise up and fall down, and so on during the time the shaft is in 
motion. I mean by that that by horizontal and vertical rotary mo- 
tion the particles of the mass are constantly brought up and down 
and do not settle at the bottom. Of course, the rapidity of the 
movement of the shaft must be kept at a suitable amount of revo- 
lutions per minute. Any similar stirring apparatus will produce 
the changing eddies which make the basis of my patent, as the ap- 
paratus shown in it is preferably employed, which means that any 
other suitable similar arrangement would answer to carry on my 
patented process. 

Q. 50. Have you ever in your business actually used the 800-gal- 
lon kettle spoken of in a former part of your deposition ? 


Objected to as irrelevant and immaterial. 
A. No; not yet; I use it to-morrow. 


Counsel for defendant moves to strike out that which refers to 
what witness is going to do hereafter. 


Q. 51. Why have you not used it before? 
Same objection. 


40 A. Because I had no need to use it yet. 
Q. 52. How long have you had it in your possession ? 


Same objection. 


A. Since last Thursday. 

Q. 53. Of what country are you a native? 

A. Of France. 

Q. 54. How long have you been in the United States ? 
A. Nearly seven years—a little over six years. 


Cross-examination by Mr. STAFFORD: 


X Q. 55. How long have you been a citizen ’ 

A. Since January, 1881, or thereabouts. 

X Q. 56. Were you familiar with the leading text books on chem- 
istry at the time you were graduated by the French Government, as 
you say? 

A. Yes; of course. 

X Q. 57. Do you read German? 

A. No, sir. 

X Q. 58. State the text bogks on chemistry with which you were 
familiar and which you had studied or read at the time of your 
graduation at Paris. 
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A. The leading books were the chemistry of Mr. Cahours, the 
chemistry of Riche, Regnault, Pelouze, and Fremy, and the Diction- 
ary of Chemistry of Wurtz, which was in the course of publication 
during the time I was at school. 

X Q. | 29. Were you familiar with any German works on chem- 
istry? 

A. No. 

X Q. 60. Did you ever hear of Fehling’s Hand Book of Chemistry? 

A. Yes. 

X Q. 61. Did you see descriptions or directions for making hydro- 
gen peroxide in the books you have mentioned ? 


A. During the time I was at school, no; since, in some of these 


books, I have. 
4] X Q. 62. How long do you understand that the article 
hydrogen peroxide has been well known to chemists” 
A. It was discovered in 1818. 
X Q. 63. At how early a date do you think hydrogen peroxide 
is esetibed in any text book on chemistry 
A. Thenard published his process in 1818, and all the text books 
published since are the reproduction or about the reproduction of 
the process published by Thenard, and this psocess is mentioned 
also in the text of my patent. 


X Q. 64. Does Thenard mention stirring as a part of the process 


of qe. hydrogen peroxide? 
Thenard mentions stirring. 

x Q. 65. What is the object of stiring in the process of producing 
hydrogen peroxide? 

A. To make the reaction take place. 

. (). 66. How does the stirring aid reaction ? 

By bringing in contact the particles of the different chemicals 
which have to act each on the other when they are brought together. 

X Q. 67. Has stirring any other object or virtue? 

A. No; it has no other object. 

X Q. 68. Does not any kind of motion which brings the particles 
of barium in rapid contact with fresh particles of the mixture serve 
the purpose of stirring equally well with any other? 

\. Do you mean that so far as you can bring in contact the fresh 
particles of the different chemicals brought together any kind of 
motion is indifferent? 

X Q. 69. Yes. 

A. The motion is not indifferent for the case. 

X Q. 70. What is the advantage of one motion over another ?. 

A. The advantage of the motion mentioned in my patent over 
any other motion isthat'it produces regular changing eddies as well 

in horizonal as in vertical planes, which is very important 
42 for the case and constitutes the advantage over any other 
motion. 


Counsel for defendant moves to strike out this answer as riot 
responsive. 


X Q. 71. (Question repeated.) 
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Counsel for complainant objects to this question as already fully 
and fairly answered. : 


A. I give the same answer as before. 
X Q. 72. (Question repeated.) 
Same objection by complainant’s counsel. 


A. I add to my answer to X Q. 66 that the motion which I men- 
tion has the advantage over any other of producing the regularity 
in the chemical reaction. 

X Q. 73. You have stated that the only purpose of stirring the 
mixture at all in the process of making hydrogen peroxide is to 
bring the particles of barium in contact with fresh particles of the 
acid mixture. If one motion accomplishes this as well as another 
are not the two equally good for the purpose? 

A. Of course they are equally good, so far as they accomplish the 
same result. 

X Q. 74. Then the only advantage of one motion or movement 
over another is that it brings the particles of barium and the mix- 
ture in contact more rapidly and thoroughly ? 

A. Yes. 

X Q. 75. The only object sought to be gained by producing what 
you call motion in horizontal and vertical planes and ever-chang- 

ing eddies is to mix the particles more thoroughly—that is, 
43 to bring the particles of barium in contact with fresh parti- 
ticles of the acid—is it not? 

A. Yes; it is. 

X Q. 76. Can you not produce changing eddies and motion in 
horizontal and vertical direction by stirring a liquid with a stick? 

A. Not regularly; you cannot obtain by using a stick a move- 
ment in horizontal and vertical planes, bringing up and down the 
particles brought in contact with regularity. 

X Q. 77. I ask you nothing about regularity. Iask you if you 
say that changing eddies and currents and what you call motion in 
horizontal and vertical planes cannot be produced by stirring a 
liquid with a stick? 

A. Of course it can be produced. 

X Q. 78. Has a screw ever been used to aid in mixing the particles 
in the manufacture of chemicals? 

A. It has. 

X Q. 79. How long have you known of a screw being used for 
that purpose? 

7 A. Since about fifteen years. 

X Q. 80. Cooling the mixture during the process of manufactur- a 
ing hydrogen peroxide, so as to keep it below the temperature at 
. which the hydrogen peroxide decomposes, is mentioned in all text 
books, such as you have spoken of, is it not? 

A. Yes, sir. 

X Q. 81. In your direct examination you say that prior to your 
invention you never knew of hydrogen peroxide being made other- 
wise than by hand; did you ever read such an expression as manu- 
facturing a chemical by hand? 

4—292 . 
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A. Yes, sir. 
X Q. 82. What de fou understand that term to mean? 
A. lL understan’? that term to mean peroxide of hydrogen was 


manufactured by means of a stick without any mechanical arrange-. 


ment. 
44 _ XQ. 83. Could not an apparatus such as is described in 
your patent be moved by hand? 

A. No, sir; not without some mechanical arrangement. 

X Q. 54. Suppose a kettle or receptacle such as your patent de- 
scribes, but having a capacity to hold only two gallons of liquid, 
then suppose a shaft with blades, such as you describe, made to fit 
a vessel of that size,could not a man turn that shaft and the blades 
by bis hands? 

A. No, sir; not practically. 

X Q. 85. How do you understand that what you call motion in 
horizontal and vertical planes is produced by the apparatus described 
In your patent? | 

A. The blades fixed upon the lower part of the shaft, being put 
in a rotary motion, will impart to the liquid a horizontal centrifugal 
movement, which will bring the particles of the mixture against the 
sides of the kettle, and as they cannot pass through the sides of the 
kettle they will have to rise up and fall down, and so on. 

X Q. 86. Does not the entire mass of liquid get in motion in the 
same direction in which your blades a move? 

A. Of course it goes in the same direction, but with eddies. 

X Q. 87. Now, what specially causes the eddies in the use of your 
apparatus, aside from the rising and falling which you say takes 
place in the liquid? 

A. When the blades displace the liquid which is directly in front 
of it the comparative vacuum which is produced behind it by the 
rotation is filled up by the liquid which is displaced in front 

X Q. 88. Would not the rising and falling in the kettle result if 
the mixture is stirred with a stick by hand ? 

A. Certainly not. 

X Q. 89. Why not? : | 

A. Because by stirring with a stick you cannot produce the 

45 propulsion movement which you can produce with the blades 

mentioned, and it is precisely this movement of propulsion 

which is produced by the blades in connection with the sides of the 
kettle which produces the rising up and falling down. 

X Q. 90. Can't liquid be stirred with a ‘stick so as to set the en- 
tire mass of it in rotary motion in the same direction in which the 
stick is moved ? 

A. Of course. 

X Q. 91. Does not motion so produced raise a centrifugal force in 
the liquid, such as you have spoken of in other parts of your testi- 
mony ? 

A. Yes, if the stick remains at the center and turns all the time 
on the center as a pivot. 

X Q. 92. Is not what you have spoken of as the centrifugal force 
caused entirely by the rotary motion of the liquid? 
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A. No, sir. 

X Q. 93. What else causes centrifugal force? 

A. The propulsion. 

X Q. 94. What does the propulsion do except to set the liquid in 
a rotary motion ? 

A. It carries away the liquid in front of the blade, which liquid 
strikes the inside of the kettle; then the blade, being in motion, will 
not allow the liquid to go in a way contrary to its motion, and con- 
sequently it will have to raise up and fall down around the kettle. 

X Q. 95. Is centrifugal force caused by anything except the dis- 
position of the moving liquid to change from a rotary motion to 
motion in a straight line ? 

A. No. 

X Q. 96. Then, if stirring liquid with a stick by hand puts the 
liquid in a rotary motion, as you have stated, and the rotary motion 
is what causes the centrifuga! force, does not this method of stirring 
make the liquid rise higher at the circumference and then fall, as 
you have spoken of in your testimony ? 

A. Yes. 
46 X Q. 97. Then stirring by hand would produce eddies to 
some extent, would it not? 

A. Yes; it will produce eddies to some extent. 

C. MARCHAND. 

Sworn before me— 

JOHN A. SHIELDS, Examiner. 


Complainant closes his prima facie proofs. 


United States Circuit Court, Southern District of New York. In 
Kquity. 


CHARLES MARCHAND vs. FREDERICK EMKEN. 


Testimony taken on the part of the defendant, under and pursuant 
to the 67th Rule of the Supreme Court of the United States, as 
amended, before John A. Shields, Esq., a standing examiner of 
said court. 


New York, August 1st, 1884. 
Present: Marshall P. Stafford, Esq., of counsel for defendant, and 
Wm. H. L. Lee, Esq., of counsel for complainant. 


Mr. FreprriIcK EmMKIN, the defendant, produced as a witness, 
being duly sworn, deposes and says: 


Q. 1. Please state your name, age, residence, and occupation. 

47. A. Frederick Emken; age, 31 years; I reside at 322 East 

o8th street, New York city; [am a manufacturing chemist. 

Q. 2. How long have you been engaged in the business of a manu- 

facturing chemist ? 

A. About fourteen years. 

Q. 3. Where and to what extent had you studied chemistry before 

you began manufacturing ? 


. 
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A. Ihave been studying chemistry in the High Real School, in 
Oldenburg, Germany; I have also studied chemistry, as apothe- 
caries’ apprentice, in Stade, Germany, and have passed there the 
examination as an apothecary. 

Q. 4. Are you familiar with current chemical literature and works 
upon chemistry ? 

A. I am quite familiar with German, as well as English and 
French, works on chemistry. 

Q. 5. Are you familiar with the method of manufacturing ‘hydro- 
gen peroxide described in chemical works and followed in its manu- 
facture ? 

Objected to, so far as the question asks for what is described in 
chemical works, as not the best evidence; also objected to as irrele- 
rant and immaterial. 

A. Yes; I am. 

Q. 6. Have you examined the process of manufacturing hydrogen 
peroxide described in the specification of complainant's patent ? 

. A. Yes; I have. 

Q. 7. Does the process there described differ in any essential par- 
ticulars from the process described in chemical works older than 
complainant's patent ? 

. 

Objected to as calling for secondary evidence. 

Question withdrawn. 

48 Q. 8. Does the process there described differ in any essen- 
tial particular from the process of manufacturing hydrogen 
peroxide followed prior to the date of his patent? 

Objected to as irrelevant and immaterial and because witness has 
not qualified as an expert to answer such question. 

A. No: it does not. 

Q. 9. What is the object, virtue, or necessity of stirring the liquid 
at all in the process of manufacturing hydrogen peroxide? 

The same objection. 

A. To bring the particles of barium peroxide into contact with 
the acid. 

Q. 10. Has the stirring any other use or purpose than to bring 
the particles of barium into contact with the acid ? 

A. No; it has not. 

Q. 11. What is necessary to cause the particles of bafium and acid 
to act upon each other chemically so as to produce hydrogen perox- 
ide? 

A. That they be in contact. ' 

Q. 12. Is anything else necessary to produce such chemical ac- 
tion ? 

A. No; nothing else. 

Q. 13. Does anything else aid such chemical action ? 

A: Ata given temperature nothing else will aid it. 

Q. 14. Does mechanical motion of any kind or in any direction in 
itself cause or affect such chemical action in any way ? 


CHARLES MARCHAND VS. FREDERICK EMKEN. 29 


The same objection as to Q. 8 continued to all subsequent ques- 
tions. 


A. No; it does not. 
49 Q. 15. Is such chemical action affected in any way by the 
direction of the motion caused by stirring the liquid in the 
process of manufacturing hydrogen peroxide? 

A. No; it is not. 

Q. 16. Is it the quality of hydrogen peroxide affected at all by the 
kind or direction of motion produced by stirring the liquid in the 
process of manufacturing it? 

A. No; it is not. 

@. 17. What effect, if any, had the kind or direction of motion 
produced by stirring the liquid in the process of manufacturing hy- 
drogen peroxide upon the yield or quantity from a given amount of 
ingredients ? | 

A. It has none at all. 

Q. 18. Does the use of the apparatus described in complainant’s 
patent or the motion produced by that use have any chemical effect 
or influence whatever in manufacturing hydrogen peroxide? 

A. It has no chemical influence beyond that of mixing the in- 
gredients. 

Q. 19. Mixing is not a chemical effect, is it? 

A. No. 

(. 20. Does the complainant’s apparatus serve any purpose except 
to bring the particles of the different ingredients in contact with 
each other ? 

A. No; it serves no other purpose. 

(. 21. Would the employment of the complainant’s apparatus be 
equally beneficial in manufacturing any other chemical than hy- 


drogen peroxide, in which stirring is necessary in the process of 


manufacture ? 

A. Yes, it would. 

Q. 22. Have you used the apparatus now used by you in making 
hydrogen peroxide and described in Complainant’s Exhibit 
“Sketch ” for other purposes than making hydrogen peroxide? 

A. Yes; I have. 

Q. 23. For what else have you used it? 

A. I have used it for mixing starch and water, in the manu- 
50 facture of grape sugar, about eight years ago, and for about a 
year and a half 


Answer objected to as volunteered and as inadmissible under the 
pleadings, so far as it tends to show prior use or knowledge. 


Q. 24. When did you first use your apparatus in making hydro- 
gen peroxide? 

The same objections as to last answer. 

A. In December, 1882. 


Q. 25. Prior to that time how had you stirred the mixture in 
making hydrogen peroxide ? 
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The same objectioi 

A. I stirred it with a stick by hand. 

Q. 26. Why did you not use a mechanical stirrer in manufactur- 
ing hydrogen peroxide prior to December, 1882? 

A. Because I had no demand fora sufficiently large quantity of 
hydrogen peroxide to warrant the putting up of a mechanical stir- 
ring apparatus. 

Q. 27. Does the amount of stirring necessary or desirable in 
making hydrogen peroxide vary according to the employment of 
different ingredients in making it? 

The same objection as to Q. 8. 

A. Yes; it varies greatly. 

(). 28. Give an illustration. 

A. In using bydrated peroxide of barium in a fine state of divis- 
ion [ require less stirring than in using more or less finely ground 
peroxide of barium. I also require very little stirring in using 
acids which form with barium a soluble salt in comparison to the 
amount of stirring necessary if I use an acid which forms with 

barium an insoluble salt. 
ol Q. 29. How many revolutions per minute does vour ap- 
paratus make as employed by you in the manutacture of 
hydrogen peroxide? 
. A. Twenty-five revolutions. 

Q. 30. Can substantially the same kind of motion produced by 
complainant’s apparatus be produced by stirring by hand? 

The same objections as to Q. 8. 

A. Yes; it can. 

Q. 31. Do you know whether or not a screw has ever been em- 
ployed in the manufacture of hydrogen peroxide or other chem- 
icals ? 

The same objections as to Q. 24. 

A. Yes; I know that a screw has been used as a stirrer in mixing 
marble dust in sulphuric acid. 

(). 32. How long ago? 

The same objections. 

A. I have seen such a screw used for this purpose about five years 
ago. 

Q). 33. Where? 

The same objection. 

4. ID tie soda-water acu 7th street. 

A. In the soda-water factory in 17th street 

Q. 34. Does the motion produced by your apparatus differ in 
any respect from the motion described in the specification of com- 
plainant’s patent ? 

The same objections as to question 8. 


A. Yes; it does. 
Q. 35. State in what respect it differs. 
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A. It differs, firstly, in the rotation not being a continuous one, 
but being interrupted by the projecting counter-stirrer attached to 
the inside of the vessel; secondly, it differs on account of the 

o2 different shape of the stirring blades. The currents or motion 
produced by these blades are always in the direction of the 
iangents to the blades. The direction of the tangents to the stirring 
surface of my blades are all in a horizontal plane, and the currents 
produced by my blades are in a horizontal plane and describe circles 
the center of which is the revolving shaft. The tangents to the dif- 
ferent parts of complainant’s stirring blades are (the blades being 
spiral-shaped) not all in the horizontal plane, and the currents pro- 


‘dueed by these blades will be such as to cause a radial as well as an 


upward and downward propulsion. 

(). 36. Is there any rising and falling motion of the liquid caused 
by the revolving blades of your apparatus? 

A. Yes; the liquid will rise on the inner walls of the vessel. 

(). 37. Is this motion due at all to the shape of the blades? 

A. No; not as long as they cause a rotary motion. 

(). 38. Would the rising and falling motion which you describe 
occur if the stirring were done by hand with a stick ? 


The same objections as to question 8. 


A. Yes; it would. 

Q. 39. If the stirring be doife by land would you get as good re- 
sults in point of yield and in point of time occupied in the process 
as if the stirring were done by mechanical apparatus? 


The same objection. 


A. Yes; I would. 

(. 40. State any practical tests in these respects that you know of. 

A. We have stirred the ordinary quantity of hydrogen peroxide 

which we make in one operation four or tive times by hand 

53 when our machinery was out of order. We have at no time 

in these instances noticed a decrease of yield in the regularly 
performed testing of the product. 

(). 41. How as to the time taken? 

A. The time necessary for the operation was the same. 

(). 42. How as to the time actually taken in the manufacture by 
the two different processes—the one by hand and the other by the 
mechanical apparatus ? 

A. The time taken was the same. 

(). 43. What is the advantage of a mechanical stirring apparatus 
over hand stirring in the manufacture of hydrogen peroxide? 

A. The saving of labor. 

(). 44. Is there any other advantage over hand stirring in the use 
either of your apparatus or the apparatus described in complainant’s 
patent? 

A. No; there is none. 

Q. 45. Has there at any time been a sudden large increase in the 
use and demand for hydrogen peroxide ? 


a 
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A. Yes; the consumption started on a larger scale in about the 
year 1880, and has since been increasing. 
(). 46. Do you know what caused that increase in the consumption 
of hvdrogen peroxide ? 
A. The fact that it beeame known amongst the parties interested. 
Q. 47. Was it about the period you mention used for the first time 
In certain industries ? 


Objected to as leading and as incompetent, the witness not having 
the knowledge necessary to qualify him as an expert. 
Question withdrawn. 


Q. 48. Do you know for what hydrogen peroxide was chief! > used 
prior to the date you mention ? 
A. For bleaching hair. 
54 Q. 49. In what has it been chiefly used since the date you 
mentioned 7 

A. For bleaching feathers, silk, and ivory. 

Q. 50. How long have you been engaged in the manufacture of 
chemicals on your own account? 

A. Since 1875. 

Q. 51. Prior to that time what had been your practical experience 
in such manufacture? 

A. I have been engaged for three years in making chemical prepa- 
rations in Stade, Germany. I have been engaged in New York city 
for about six months in the chemical laboratory of McKesson & 
Robbins. I have been the scientific editor of the American Beer 
Brewer, published in this city, for about a year. 

(. 514. At what places has your laboratory or factory been since 
you have been a manufacturer of chemicals on your own account? 

A. In Centre street, New York; Clifton, Staten Island, and Six- 
tieth street, New York city. 

Q. 52. How long at each place—giving the dates as near as you 
can ¢ 

A. In Centre street, about six months; in Clifton, about two years, 
and in Sixtieth street, since about six years. 

(). 53. State your studies and experience in mechanics. 

A. I have studied dynamics in Oldenburg, Germany, for about 
three years, In connection with chemistry and the other exact 
sciences. 


Defendant’s counsel offers in evidence letters patent of the United 
States issued to Frederick P. Deual, dated March 23d, 1869, and No. 
88016, and the same is marked Defendant’s Exhibit 1, August 1, 
1884, J. A. S., ex’r. 

Also letters patent of the United States issued to Charles 
55 Lehmann, dated September 10, 1882, No. 131,283, and the same 
is marked Defendant’s Exhibit 2, August 1, 1884, J. A.S., ex’r. 

Also letters patent of the United States issued to William Brower, 
dated July 14, 1874, No. 152,895, and the same is marked Defend- 
ant’s Exhibit 3, August 1, 1884, J. A. S., ex’r. 

Also letters patent of the United States issued to George Mooney 


ad 
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June 3, 1879, No. 216,053, and the same is marked Defendant’s Ex- 
hibit 4, August 1, 1884, J. A. 8., ex’r. 

Also letters patent of the United States issued to Joseph Teherniac 
and Ury Gunzburg, dated December 9, 1879, No. 222,547, and the 
owme is marked Defendant’s Exhibit 5, August 1, 1884, J. A.5., 
ex'r. 

Also letters patent of the United States issued to T. R. Markillie, 
dated August 27, 1861, No. 33154, and the same is marked Defend- 
ant’s Exhibit 6, August 1, 1884, J. A. 5., ex’r. 


Adjourned to Monday, August 4, 1884, at 10.30 a. m. 


New York, August 4, 1884—10.30 a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Examination of Mr. Freperick EMKEN continued: 


Q. 54. Have you read over your testimony as written down ? 
A. I have. 
56 Q. 55. Do you find in it anything that you wish to alter? 
A. Yes; in answer to Q. 35 I want to have the word 
“tangent” replaced by “the perpendicular line erected on the 
stirring surface of the blade.” 


Cross-examined by Mr. LEE: 


X Q. 56. What is the chemical formula of binoxide of barium ? 

A. Ba Q,. 

X Q, 57. What is the chemical formula for peroxide of hydro- 
gen t 

A. H, O,. 

X Q. 58. That means, does it not, that there are two portions of 
hydrogen to two portions of oxygen ? 

A. | can’t answer that, because I don’t know what you mean by 
portions. 

X Q. 59. Explain what it does mean. 

A. It means a combination of hydrogen and oxygen in which 
two atoms of hydrogen and two atoms of oxygen form one mole- 
cule. 

X Q. 60. Peroxide of hydrogen is a chemical combination as dis- 
tinguished from a mixture, is it not? 

A. Yes. 

X Q. 61. The hydrogen is entirely obtained by decomposition of 
the acid, is it not, with which the binoxide of barium is brought 
into contact ? 


Objected to as not being cross-examination of the witness, and 
defendant’s counsel gives notice that the answer to the question will 
be treated as the complainant’s testimony. 


A. It may be obtained from the acid, but later researches as to 
the formation of peroxide of hydrogen show this formation to be 
more likely a process of reduction of the water molecule. 
eae Pp 
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o7 X Q. 62. Explain what you mean by “a process of reduc- 
tion of the water molecule.” 


Same objection and notice as to last question. 


A. The eliminating of two atoms of hydrogen out of a double 
molecule of water. 

X Q. 63. How is the molecule of water first obtained in this pro- 
cess ? 

Same objection and notice. 


A. I have reference to the water that is present in the reaction. 

X Q. 64. What I wish to know is how the water is obtained from 
the two substances which are brought into contact, one being binox- 
ide of barium and the other being some acid. 

A. If the contact of acid and barium takes place in the presence 
of water there is no water formed in the reaction. 

X Q. 65. Under the most favorable conditions how long does it 
take to complete the chemical reaction which results in the forma- 
tion of peroxide of hydrogen when, say, 25 gallons of the mixture 
are brought together? 

A. The reaction is immediate in case of contact. The duration 
of the operation of making 25 gallons of peroxide of hydrogen de- 
pends largely on the relative fineness of the barium or its relative 
state of division, and on the kind of acid used, whether it be one 
that forms a soluble barium salt or one that forms an insoluble 
barium salt. Therefore, without naming the method of making in 
detail of peroxide of hydrogen I could not say how long it would 
take to make 25 gallons. 


Answer objected to as irresponsive. 


X Q. 66. X Q. 65 repeated. 
58 A. It does not take any time to complete a reaction, but it 
might take an hour to complete an operation. 

X Q. 67. What is the shortest time that you have ever occupied 
in making that quantity of peroxide of hydrogen? 

A. One hour. 

X Q. 68. You say that the duration of the operation depends 
largely on the fineness of the barium and the kind of acid if the re- 
action is immediate. Will you please explain how this is? 

A. The reason for the fact that the operation is shorter if I use a 
more finely ground barium or an acid that forms a soluble salt is 
that the contact in these instances is more readily produced. 

X Q. 69. Why is the contact more readily produced with one kind 
of acid than with another ? | 

A. In the case of using an acid that forms an insoluble salt the 
insoluble salt is apt to hinder the contact by attaching itself to the 
barium peroxide. 

X Q. 70. What is the specific gravity of peroxide of hydrogen as 
compared with water? 

A. Peroxide of hydrogen free from water, which seldom, if ever, 
has been made, is said to have a specific gravity of 1.3, I believe. 
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X Q. 71. What you mean by the first part of your last answer is 
this, is it not, that hydrogen peroxide as it is made is, as a general 
rule, mixed with water? 

A. Yes. 

X Q. 72. Hydrogen peroxide is a liquid, is it not? 

A. Yes, sir. 

X Q. 73. And when you say it is mixed with water you mean 
that it is a mechanical mixture ani not a chemical combination ? 

A. I mean it is a mixture and not a chemical combination. 

X Q. 74. Supposing the theory to be correct that peroxide of hy- 
drogen is formed by a reduction of the water atoms, please state 

how such reduction is caused and with what the particles of 
59 hydrogen which are freed from the atoms of water unite, 
and what is the result 

A. The atoms of hydrogen of the water molecules combine with 
the atoms of the moleeule of peroxide of barium and form peroxide 
of hydrogen. The water molecules do not undergo the reduction 
but the barium molecules. In my answer to cross-question 61 I 
meant to say that the process of the formation of peroxide of hy- 
drogen is, according to late researches, a process of reduction as 
against the former theory of being a process of oxidation. It is 
the barium molecule which undergoes a reduction by the water 
molecules. 

X Q. 75. Then does the water which is in the mixture remain 
entirely unchanged while the process of forming hydrogen peroxide 
is going on ? 


A. According to these late researches that I referred to it does not. 
X Q. 76. How recently have these researches come to your knowl- 
edge t 


A. Within a year. 

X Q. 77. Sulphuric acid is one of the acids that can be used to 
form hydrogen peroxide, is it not? 

A. Yes. 

X Q. 78. Now, suppose that hydrogen peroxide is made by using 
the proper quantity of sulphuric acid, water, and binoxide of ba- 
rium. Please give the chemical formula for each of these sub- 
stances, the reactions and combinations that take place in each, and 
the results that take place after the process of making hydrogen 
peroxide is completed, giving in each case the chemical formula. 

A. The chemical formula of sulphuric acid isS O, H,; of barium 
peroxide, Ba O,; of water isH, O. While reacting on each other the 
Ba combines with S O, to sulphate of barium, the H, may in part 
combine with O, and in part combine with O of the water molecule. 
The result of the latter complex reaction is H, O, or peroxide of 
hydrogen and H O, or water. 

X Q. 79. Then, in making hydrogen peroxide, the reaction 
60 is hastened, is it not, by bringing fresh particles of water in 
contact with fresh particles of acid? 

A. No; I cannot say that it is hastened, because the contact is 
conditional to the reaction. It is not promotion of the reaction, 
but a bringing into contact is a necessity for the reaction. 
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X Q. 80. If your answer to X Q.78 was correct why can you not 
make hydrogen peroxide by combining sulphuric acid and water? 

A. it does not follow out of my answer that I could. 

X Q. 81. X Q. 80 repeated. 

A. I do not see the connection between my answer to X Q.78 and 
the last question. 

X Q. 82. You say in answer to X Q. 78 that the H 2 may in part 
combine with the O of the water molecule, the result of the latter 
complex reaction being H, O,and H,O. With this explanation XQ 
80 is repeated. 

A. Because the H, of the molecule S O, H, is not liberated in the 
case of mixing sulphuric acid and water. , 

X Q. 83. Then it is necessary, is it not, that the acid should come 
in contact with the binoxide of barium in order to aliow any of the 
chemical reactions to occur which you describe in your answer to 
X Q. 78? 

A. Certainly. 

X Q. 84. What is the specific gravity of sulphuric acid ? 

A. The specific gravity of the so-ealled monohydrated sulphuric 
acid is 1.75 or near to it. The fuming sulphuric acid has a greater 
specific gravity, near 2 . 

X Q. 85. How near 2? In answering this question answer only 
as to what is within your positive knowledge. 

A. The statement of the specific gravity of fuming sulphuric acid 

is 2 and allowing 25 per cent. as a possible error. 
6] X Q. 86. Then, i in order that all the chemical reactions re- 
ferred to in your answer to X Q. 78 should take place, it is 
necessary, is it not, first, that the sulphuric acid should come in con- 
tact with the binoxide of barium; then that the water should either 
come in contact with the sulphuric acid, or in any event that it 
should come in contact with the H 2 of the sulphuric acid ? 

A. Yes; it is necessary that the bodies in question should be in 
contact in order to react upon each other. 

X Q. 87. Then whatever will serve to make the contact more ex- 
peditious will serve to shorten the operation of making hydrogen 
ae will it not? 

Although I do not know what is meant by making the con- 
he more expeditious, I will say that, if other conditions be the 
same, the amount of the molecules in contact with each other is a 
measure of the expeditiousness of the operation. 

X Q. 88. That is, as I understand it, the more fresh molecules of 
binoxide of barium, sulphuric acid, and water that are bronght in 
contact the greater are the opportunities for the reactions to occur ? 

A. I do not know what fresh molecules of barium are, and refer 
to my last answer. 

X Q. 89. That is, as I understand it, the more molecules of bi- 
noxide of barium, sulphuric acid, and water that are brought in 
contact the greater the opportunities for the reactions to occur ? 

A. Yes; the more contact the more reaction. 

X Q. 90. Whose researches are those which you refer to on this 
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subject and which you say have come to your knowledge within a 
year past? 
A. The researches of Dr. M. Traube. 
X Q. 91. Where were such researches made and where is an ac- 
count of them published ? | 
A. They were made at Breslau and published in the reporis of 
the Deutschen Chemischen Gesellschaft. 
62 X Q. 92. Was it not the generally accepted opinion prior 
to these researches that no chemical reaction occurred in the 
water? And, if not, state what reactions were supposed to take place 
in the manufacture of peroxide of hydrogen. 


Same objection and notice as to X Q. 61. 


A. Yes: it was. 
X Q. 93. Is not that opinion still held by many chemists ? 


Same objection and notice, and further objected to as irrelevant 
and immaterial. 


A. I don’t know. 

X Q. 94. What is the specific gravity of binoxide of barium ? 

A. I suppose about 3. 

X Q. 95. What is the capacity of the vessels which you use in 
making hydrogen peroxide ? 

A. About 100 gallons. 

X Q. 96. Are they all of the same size? 

A. Yes; we only heve one. 

X Q. 97. How much hydrogen peroxide can you make at a time? 

A. About 80 gallons. 

X Q. 98. When you first began to make hydrogeu peroxide, in 
1880, what price did you charge for it? 

A. We did not make it in 1880. 

X Q. 99. When did you begin to make it by hand? 

A. I have neither made peroxide of hydrogen or any other chem- 
ical by hand. Such an expression is not admissible in speaking of 
the manufacture of chemicals. 


Counsel for complainant desires to warn the witness that it is his 
duty to answer the questions put to him to the best of his 
63 ability, and it is not his province either to criticize their form 
or to quibble in answering them. 
Defendant’s counsel states to the witness that his answer, if true, 
is perfectly proper. 


XQ. 100. X Q. 99 repeated. 
A. I never made it by hand. 
X Q. 101. Do you mean to say that you do not understand that 
the last two questions referred to what you state in question 25, 
where you were asked how, prior to a certain time in the question 
referred to, you had stirred the mixture, and you answered, “I 
stirred it with a stick by hand?” 
A. I knew that you referred to it, but the making of a chemical 


lpn ang ee att Rt a 


oF CHARLES MARCHAND VS. FREDERICK EMKEN. 


does not consist in stirring a mixture; therefore [ said [ had not 
made it by hand. 

X Q. 102. Did you, at the time that X Q’s 99 and 100 were asked, 
have the least doubt as to the inquiry that was intended to be made 
by the question ? 

A. I had no doubt as to the intention of the question, but be- 
lieved that my answer should be in conformity with the question, 
and not in conformity with the intentions which are not expressed 
in the question. 

X Q. 103. Now, as you understand the intention of the question, 
[ repeat X Q. 99, and require you to answer it according to the in- 
tention of the question as you say it is known to you, making what- 
ever qualifications In your answer you please. 


Defendant’s counsel instructs the witness that he is perfectly cor- 
rect in his view that his answer should be to the question as put in 
its ordinary meaning as read, and without any regard to the inten- 

tion as to the meaning which may have been in the ques- 
64 tioner’s mind, but that if he chooses to give an answer. which 

will save time he may do so, qualifying his answer in such 
way that he will not be tripped up by the question. 


I made it eight years ago in small quantities of about a pound 
at a time, and in using a glass rod for the slight agitation of the 
mixture that was necessary. 

X Q. 104. You have stated that the consumption of hydrogen 
peroxide started on a larger scale in or about the year 1880. How 
did you make hydrogen peroxide during 15880, 1881, and 1882, dur- 
me that portion of the year before you began to stir by machinery ? 

[ have not made any peroxide of hydrogen at all during that 
Bia 

X Q. 105. Did you make any during the year 1879? 

A. No. : 

X Q. 106. Did you make any during the year 1878? 

A. No. 

X Q. 107. Did you make any during the year 1877? 

A. No. 

X Q. 108. Did you make any during the year 1876? 

A. I believe it was that year in which I made a small quantity ; 
less than a pound. 

. Q. 109. And you did not make it then by stirring it with a 
stick ? 

A. No; I used a glass rod. 

X Q. 110. W hy did you then say, in answer to Q. 25, that prior 
to December, 1882, you stirred the mixture with a stick by hand ; 
and why did you also state, in answer to Q. 26, that you did not use 


a mechanical stirrer prior to December, 1882, because you “ had no 
demand for a sufficiently large quantity of hydrogen peroxide to 


warrant the putting up of a mechanical stirring apparatus ?’ 


65 A. I believe it was the year 1875 when I used a stick to 


stir it instead of a glass rod. My answer as to stirring with 


the stick refers to that incident. 
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X Q. 111. Where did you make it in 1875 and stir with a stick, 
and in what quantities at a time? 

A. In Staten Island. I made it in the kitchen of our private 
house, in Stapleton, S. I. I made about a pound at a time. 

X Q. 112. Was the kitchen of your private Louse your laboratory 
that has been referred to in the previous part of your examination 
as being at Clifton, 8. I. ? 

A. No; the house was at Stapleton and the laboratory at Clifton. 

X Q. 113. Prior to 1875 had you made hydrogen peroxide? 

A. No, sir. 

X Q. 114. For what purpose was the hydrogen ‘peroxide that you 
made in 1875 and 1876 made? 

A. It was made with the intention of bleaching negroes. 

X Q. 115. Did you ever use this hydrogen peroxide that you made 
at that time for any practical purpose ? 

A. No; I did not. I made it out of curiosity. 

X Q. 116. You have spoken of having made hydrogen peroxide 
by hand since you began to use a mechanical stirrer. I refer par- 
ticularly to Q’s 39 to 43. Please state how you came to do the stir- 
ring by hand on these occasions, and how many such occasions there 
were. 

A. We have stirred by band since that time, and during a period 
of about eighteen months for about four, five, or six times when 
some part of the machinery was out of order. The machinery being 
out of order consisted in the engine undergoing repair or the belts 
refusing their service. 

X Q. 117. When was the first occasion when you did the stirring 
by hand since you have been in the business, and how much hy- 

drogen peroxide did you make at that time? 
66 A. It was during the first months of making peroxide of 
hydrogen, and we made, I believe, fifty or sixty gallons of it 
at that time. 

X Q. 118. Who did the stirring ? 

A. One of our workingmen engaged in the manufacture of 
peroxide of hydrogen. 

X Q. 119. What was his name” 

A. 1 dou’t know which particular one did the stirring of three or 
"_ men engaged in that manufacture. 

X Q. 120. Give the names of all the three men who were engayed 
in that manufacture at the time referred to. 

A. Wm. Hahn, Hans Focke, and John Brane. 

X Q. 121. Are any of these men with you now? 

A. Yes. 

X Q. 122. Which ones? 

A. All three. 

X Q. 123. Did you personally measure the amount of the various 
ingredients that were used on this occasion ? 

A. No; I did not. 

X Q. 124. How much hydrogen peroxide was made on this occa- 
sion at one operation ” 

A. Fifty to sixty gallons. 
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X Q. 125. Did you personally measure the amount? 

A. No; but I supervised the product turned out and the material 
used for it. , 

X Q. 126. During what part of the operation were you present? 

A. I was present during the whole time of bringing barium and 
acid together and during the time when it was tested for its strength, 
as I have been during every operation during the first month of 
making peroxide of hydrogen. 

X Q. 127. At what time of the day was this operation begun ? 

A. At that time we began every operation between twelve and 

one in the afternoon. 
67 X Q. 128. Did you begin the operation on the occasion re- 
ferred to between 12 and 1 in the afternoon? 

A. I have no doubt that I did. 

X Q. 129. Are you willing to swear positively that you did? 

A. I am not positive as to the hour of the day. 

X Q. 130. Was there more than one man stirring at a time on this 
occasion ? 

A. I believe not, as it only requires slight agitation. 

X Q. 131. Are you willing to swear positively that there was only 
one man at a time stirring on this occasion? »* 

A. No: I will not. 5 

X Q. 132. Did the men relieve each other in the stirring, or were 
the same men or man stirring during the entire operation ? 

A. I believe that they relieved each other. 

X Q. 133. At what hour in the day was the operation concluded ? 

A. Two hours after the commencement of the operation. 

X Q. 134. Are you positive that the operation was completed on 
this occasion within two hours? 

A. Iam positive that it was completed in the usual time, which 


is about two hours. 
X Q. 135. How does your memory come to be so exact on this 
point? 
A. Because it would have struck me as strange if it had taken any 
longer than the ordinary time, and I would have remembered it. 
XQ. 136. Did you take any note of the hourof the day when this 
operation was completed on this occasion ? 
A. I did not take any more note of the time than I took of any 
other occasion. 
X Q. 137. Then when you say it took the same time, on the oc- 
casion referred to, that it ordinarily did, it is a mere matter of esti- 
mate and guess-work, is it not? 
68 A. No; when I say it took the same time I meant practi- 

cally the same time, as a quarter of an hour, more or less, is 
of no practical consequence, and as we have no exact standard of 
that time fixed which is necessary for the operation under ordinary 
circumstances. 

X Q. 138. As I understand it, on this occasion you were present 
while the operation was being performed, and without timing the 
operation you are of the opinion that it took about the same time 
that it took when the stirring was done by machinery, or, if it took 
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any more, the amount of additional time it took was of no practical 
consequence; am I right? 

A. Not exactly, because a clock was and is standing opposite the 
tub in which the peroxide was made, and it was my habit to often 
look at the clock in the latter part of the afternoon, as I lived in 
Hoboken, and was in a hurry to get home. | | 

X Q. 139. What was your ordinary hour of going home ? 

A. Five o'clock. 

X Q. 140. Have you any distinct recollection of having looked at 
the clock on the afternoon in question at the time of the completion 
of the operation? And, if so, state what the hour was when the 
operation was completed. 

A. I have no distinct recollection of my looking at the clock on 
that day and at the time of the finishing of the operation, but I have 
no doubt that I did. 

X Q. 141. Well, then, to repeat the substance of X Q. 138, as I 
understand it, you were present on the occasion referred to while 
the operation was being performed, and without timing it you are 
of the opinion that it took about the same time as when the stirring 
was done by machinery, or, if it took any more, the additional time 
was of no practical consequence ; that there was a clock before you 
which you could have looked at if you wanted to, and that you 

think you did without being positive; is that right? 
69 A. No; there was no bateh of peroxide of hydrogen made 
without timing it. 

XQ. 142. What was the time on this particular occasion? 

A. The same as usual. 

X Q. 143. I wish the time in hours and minutes, and the time 
when you began and tletime when you finished. 

A. About two hours; the time of the day when I begun and fin- 
ished I do not remewber. 

X Q. 144. How do you know it was about two hours? 

A. Because it would have struck meas strange if it had taken 
essentially more or less. 

X Q. 145. If you have any knowledge of the time it took to com- 
= the a on this occasion please mention fully and at 

arge; confine yourself to knowledge and not guess-work. 

A. It took about two hours. 

X Q. 146. X Q. 145 repeated. 

A. | have no other knowledge of this incident but what I have 
stated, and not the details of that operation but its result has be- 
come impressed on my mind. 

X Q. 147. State in what condition the binoxide of barium was 
that you used on this occasion ? 

A. We did not use binoxide of barium, but the hydrate of the 
peroxide of barium. 

X Q. 148. What is the difference between the two? 

A. The one contains the elements of water in its molecules and 
the other not. 

X Q. 149. What was the condition of the barium, as to its state of 
division, on this occasion ? 

6—292 
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A. The hydrated peroxide of barium when mixed with water, as 
we used it, is in the highest state of division attainable in solid 
bodies. 

X Q. 150. Were the acid or acids which you used on this occasion 

acids which formed with barium a soluble salt ? 
70 ' A. One of them formed a soluble salt and the other formed 
an insoluble salt. : 

X Q. 151. Now, you have stated that since you began to stir with 
machinery you have fouror five or six times made your hydrogen per- 
oxide, the stirring being done by hand. Can you give any of the de- 
tails in regard to any one or more of the operations which were per- 
formed on these occasions with any greater exactness or certainty 
than you have already given as to the first? And, if you can, please 
do so, and state the grounds of your knowledge. 

A. I have only been present during two of such operations ; dur- 
ing the latter of these two the liquid was in the first half of the 
period stirred by machinery; during the other times I rely on cur 
foreman for a statement as to the. liquid being stirred by hand, and 
rely on his written report as to the vield of each operation, which 
report is made weekly of every operation. 


All of the answer except the first sentence objected to as not the 
best evidence, and a motion will be made to strike out the same. 


X Q. 152. ‘To whom was the hydrogen peroxide delivered that you 
made by hand on the first of the occasions referred to? 

A. I don’t know. 

X Q. 153. So far as the action upon the barium and the water is 
concerned, the same chemical changes occur in making peroxide of 
hydrogen when sulphuric acid is used as occur when other acids are 
used which are capable of being used in this manufacture: is not 
this so? 

A. Yes; the chemical action of these acids is the same. 

X Q. 154. Of what concentration was the peroxide of hydrogen 
that was made on the first occasion when you did the stirring by 

hand after vou begun to do the stirring by machinery ? 
71 A. It contained 3} per cent. of peroxide of hydrogen. 
X Q. 155. How do you know this? 

A. I know it from the fact that all our peroxide of hydrogen which 
we made at that time proved to have this strength. 

X Q. 156. Did you test the product of this particular operation ? 

A. I tested the product of every operation at that time. 

». Q. 157. Have you any recollection as to the strength -of the 
product of that particular operation other than arises from the fact 
that that was the usual strength at that time ? 

A. I have no other recollection but that the strength was the usual 
one and that it corresponded to 3} per cent. of peroxide of hydrogen, 
and that the usual strength corresponded to 34 per cent. of peroxide 
of hydrogen. 

X Q. 158. What were the form, shape, and size of the stirrer that 
you used when you stirred by hand on the occasion inquired of? 
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A. It was an ordinary pestle-shaped piece of wood, being about 
four inches wider at one end and round or cylindrical at the other. 


Redirect : 


R. D.Q. 159. Do you know positively that you made or was 
present and saw made a test of the strength of the peroxide of hydro- 
gen upon the occasion that has been inquired about, when the stir- 
ring was done by hand? 

A. Yes; I am positive I was present when the test was made. 

R. D. Q. 160. And that the result was 34 per cent. ? 


Objected to as already answered. 


A. Yes; I am positive of that. 
72 R. D. Q. 161. Does the time occupied in the process when 
the stirring is done by machinery vary a quarter of an hour, 
more or less, in aking the same quantity ? 


Objected to, as it already appears that the witness has no knowl- 
edge on the subject, and any answer he may give would be the merest 
guess-work. 

A. Yes; it does. 

R. D. Q. 162. Have you frequently been present and assisting in 
the manufacture when the stirring has been done by machinery ? 

A. Yes; hundreds of times. 

R. D. Q. 163. Is your answer as to variation of time based upon 
your own personal knowledge and experience ? 

Objected to, as it appears that the witness has no knowledge on 
the subject. 

A. Yes; it is. 

FREDERICK EMKEN. 

Sworn before me— 

JOHN A. SHIELDS, Examiner. 


Adjourned to Monday, September 15th, 1884, at 2 p. m., and de- 
fendant’s time to take testimony is extended to and including Sept. 
20th, 1884, and complainant’s time for taking testimony in rebuttal 
is extended to and including October 20th, 1884, and either may 
notice the cause for the October term. 


73 U. S. Cireuit Court, Southern District of New York. In 
Equity. 
CHARLES MARCHAND vs. FREDERICK EMKEN. 
New York, November 8, 1884. 


Testimony taken on behalf of the complainant, in rebuttal, before 


John A. Shields, Esq., examiner. 


Present: W. H. L. Lee, Esq., for complainant; M. P. Stafford, 
Esq., for defendant. 


CHARLES MARCHAND, being produced and sworn as a witness for 
complainant, says: 


‘ 
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Q. 1. Have you been heretofore examined as a witness in this 

+9 
sult ! 

A. Yes, sir. 

Q. 2. When did you begin to manufacture hydrogen peroxide? 

Objected to as not being evidence in rebuttal nor in reply to any- 
thing called out by the evidence for the defence. 

A. In 1879, in December. 

Q. 3. Who, as far as you know, was the first person to manufact- 
ure hydrogen peroxide in the United States ? 

Same objection, with the additional objection that it is irrelevant 
and immaterial. 

A. I was; I mean industrially, on a large scale. 
74 Q. 4. At that time for what purposes was it used in the 
arts ? 

Same objection as to question 2. 

A. It was used for the purpose of bleaching hair and for medicinal 
purposes, and I was making some trials to apply it to the bleaching 
of ostrich feathers. 

Q. 5. Was it at that time—December, 1879—used generally for 
bleaching ostrich feathers ? 

Same objection as to last, 

A. No. 

Q. 6. As to its use for medicinal purposes, in what quantities was 
it so used ? 

Same objection. 

A. In small quantities. 

Q. 7. As to the bleaching of ostrich feathers, what was the result 
of the experiments of which you have spoken ? 

Objected to on the same ground as objection to question No. 2; 
also on the ground that it is irrelevant and immaterial. 

A. The result of the experiment was that I succeeded after a few 

I 
weeks of experimenting to bleach feathers. 

Q. 8. When did you so succeed ? 

Same objection as to last preceding question. 

A. In March or April—the end of March, 1880. 

Q. 9. State whether or not you ever sent out any circulars to the 
feather trade in regard to bleaching feathers by the use of hydrogen 
peroxide. 

Objected to on the same ground as to the last preceding question 
75 A. Yes, sir; I did. 

Q. 10. When? 


Same objection. 


A. In June, 1880. 
Q. 11. Can you produce one of those circulars? 
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A. I don’t know if I have any left. I can produce many witnesses 
that have received those circulars. 
Q. 12. What was the purport of such circular? 


Objected to on all the grounds raised to any of the preceding 
questions, and on the further ground that it calls for the contents of 
a paper when the paper itself should be produced as the best evi- 
dence. 

Counsel for complainant requests that the objection founded on 
the failure to produce the paper itself be waived, provided the com- 
plainant shall hereafter produce either a copy of the circular itself 
or give competent proof that none can be found. 

Defendant’s counsel grants this request. 


A. It was to call the attention of the feather trade to the application 
of hydrogen peroxide to the bleaching of feathers and to invite them 
to call at my place to receive the explanation of the process. 

Q. 13. Did this circular have any effect in introducing the use of 
hydrogen peroxide for bleaching feathers ? 

Objected to as not proper rebuttal testimony and as not being 
called out by any of the defendant’s testimony, and on the further 

ground that it is irrelevant, immaterial, and incompetent, and 
76 on the further ground that it calls for a speculative opinion 
instead of a statement of facts. 


A. Yes, sir; the feather manufacturers called at my place to en- 
quire about the process. Some of them gave me some gray or black 
natural feathers to bleach as a sample, which I did; then I gave 
them the explanation cf the process. 

Q. 14. Since you began to make hydrogen peroxide have other 
articles besides hair and feathers been bleached by using it? And, 
if so, state some of them. 


Objected to as not proper rebuttal testimony and as incompetent, 
irrelevant, and immaterial, and as calling for a conclusion. 


A. Yes, sir; Tussah silk, ivory, bones, wool, horsehair, bristles ; 
there may be some others; that is what I know. 

Q. 15. Prior to the time that you began to make hydrogen per- 
oxide was it known that some of these articles could be bleached by 
hydrogen peroxide? 

A. Yes, sir. 

Q. 16. Why was it not so used ? 

Objected to on the same ground as the last preceding objection to 
question 14. 


A. Because it was too expensive. 7 | 

Q. 17. Before you began the manufacture of this article where was 
it made and how was it obtained in this country? 

Last previous objection repeated. 

A. It was manufactured, as far as I know, in France, in Germany, 
and in England. It was obtained in this country by import- 
ing. 
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77 Q. 18. Please state whether or not your business was such 
that if it had been made in this country before you began to 

make it that you would have known of it. 

A. Yes, sir; I think I would have known of it. 

Q. 19. State whether or not you have any doubt that you would 
have known of it. 

A. I have no doubt at all. 

Q. 20. Just prior to the time when you began to make it, please 
state at what price it was sold in the market in this country. 


Objected to as not proper in rebuttal testimony and as being irrele- 
vant and immaterial. 


A. It was sold at that time at $9.60 per gallon. It was sold in bot- 
tles holding five pints at $6. 

Q. 21. When you began to make it at what price did you sell it? 

Same objection as last. 


A. At $8 per gallon. 
Q. 22. About how much did you sell the first month ? 


Same objection as the last repeated. 


A. About 100 gallons. 
Q. 23. And at first were your sales confined to any particular 


trade? 
A. Yes; it was confined to the hair trade. 
Q. 24. Until about what time was it so confined to the hair trade ? 


Same objection as last repeated. 


A. About March, 1880. 
Q. 25. When did you first change your price from $8 per gallon ‘ a 


Same ‘objection. 


78 A. It was in June or July, 1880. 
Q. 26. How could you afford to make this change ? 


Same objections. 


Because the demand was increasing. 
Q. 27. After you sent out your circulars, state whether or not the 
demand increased ; and, if so, at what rate. 
Objected to on the same grounds last specifically stated ; also on 
the ground that it is speculative instead of calling for facts, and calls 
for a conclusion. : 


A. After I sent out the circulars the demand increased largely ; 
I sold about four or five times more in one month. 
Q. 28. After this rapid increase in the demand were you able 


to supply the demand with facility ? 
Objected to as not proper rebuttal evidence and as being irrelevant 
and immaterial. 


A. No; I was very hard pushed. 


| 
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Q. 29. What did you do to enable you to supply the demand more 
readily ? 


The last preceding objection repeated. 


A. I made experiments to replace the manufacturing by hand by 
mechanical arrangement. 
Q. 30. When did you begin to make such experiments ? 


Same objection as last. 


A. I began the last part of 1880. 
Q. 31. Prior to that time you had been making it by hand, had 
you not? 


Same objection as last. 

79 A. Yes. 
Q. 32. Did you at once adopt the method of manufacture 

and the devices described in your patent in suit? 

Same objections. 
| A. No, sir. 

Q. 33. State the successive steps from the time you first began to 
experiment tothe time you reached the result shown in your patent. 


Same objections. : 
* A. At first the arrangement which I used was a kettle with a 
| round bottom, in the axis of which was revolving a vertical board, 
9 inches wide, about, by eighteen inches high, that board being 
fixed on the vertical shaft, which was put in rotary motion by ma- 
chinery. 
Q. 34. Please produce a sketch of the same and explain it. 
Same objection. | 
I produce the sketch of the same. A is the kettle, B is the 


vertical shaft, and Cisthe board. The motion was given to the shaft 
by ordinary mechanical arrangements. | 
Sketch referred to offered in evidence and marked “ Complain- 
ant’s Exhibit Sketch B, November 8, 1884, J. A. S., ex’r.” 
) Last objections repeated to the introduction of the sketch. 


Q. 35. State whether or not this effected any improvement or sav- 
ing of labor over the old method of making by hand. 


Same objection. 
| 80 A. Yes; it did. It was an improvement, and it saved 
labor. 


Q. 36. Apart from its saving of labor, why was it an improve- 
ment? 


Same objection. 


A. In mixing up more thoroughly the chemicals which were put in 
contact, and in making more regular the chemical reaction. 
(). 37. Was it entirely satisfactory ? 
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Same objection. 

A. No; it was quite imperfect. 

(). 38. Why was it imperfect ? 

Same objection. 

A. Because the movement of the mixture was not entirely proper 
for that purpose, because of the heavy weight of the binoxide of 
barium which settles at the botton se quick that it was not brought 
constantly in contact with the new particles of acid solution. 

Q. 39. Did you use this apparatus practically ; and, if so, for how 
long ? 

Same objection. 

A. Yes, sir; I did, for about six weeks or two months. 


Adjourned to Tuesday, 11th November, 1884, at 3} p. m. 


New York, Nov. 11th, 1884. 


Met pursuant to adjournment. 
Present: Counsel as before. 

Counsel for complainant offers in evidence a certified copy 

8] of the letters patent granted to Charles Marchand, dated 

March 6, 1883, No. 273,569, together with certificate that the 

applicat:on for the same was filed complete August 2, 1882, and the 

same is marked “Complainant’s Exhibit B, November -11, 1884, J. 


A.S., examiner.” 


Q. 40. Explain what movement was imparted to the fluid and 
what to the solid portion of the contents of the kettle, and state why 


the result was imperfect. 


Same objection. 


A. The fluid part of the mixture received a rotary movement and 
the solid part received also a rotary movement, but the difference 
between the specific gravity of the fluid part and the solid is so great 
that one portion of the binoxide of barium will settle at the bottom 
of the kettle, and consequently it will cease to be brought in contact 
with new particles of the acid solution. 

Q. 41. Please produce a sketch showing the position of the barium 
aud of the liquid in the kettle while the blade is revolving. 

A. I produce the sketch. ’ 


Sketch offered in evidence and marked “ ‘Complainant's Exhibit 
Sketch C, Nov. 11, 1882, J. A. S., examiner.’ 


Q. 42. Explain what the black mass in such sketch is, which is 
marked B, and what the line marked C is. 

A. The black mass which is marked B represents the binoxide of 
barium which has settled on the bottom of the kettle, and the line 
marked C represents the curved surface of the liquid while the blade 
is in motion. 

Q. 43. Explain why the reaction is imperfect. 
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A. The reaction is imperfect because the portion of binox- 

82 ide of barium which settles at the bottom of the kettle ceases 

to be brought in contact with the new particles of acid solu- 

tion, and consequently the reaction is partly stopped during the time 
it remains at the bottom. 

Q. 44. What is the movement of the particles of the fluid which 
are at the top, at or near the line C? 

A. It is a rotary movement. The particles go round and round 
and the solid part of the mixture goes round and round also, but 
the great weight of the solid particles relatively to the specific grav- 
ity of the acid solution is such that they tend to fall down continu- 
ously, because there is not any movement in the mass to prevent its 
falling to the bottom. 


Same objections are to be considered as made to all the questions 
already asked and those to be asked on this line of examination. 


Q. 45. Is there anything which tends to cause the particles of the 
fluid which are at or near the surface C to fall to a lower level? 

A. ¥es; the centrifugal force which tends to form that curve. 

Q. 46. What did you do to prevent the accumulation of binoxide 
of barium at the bottom? 

A. A boy with a stick goes around the kettle and stirs it up at 
short intervals from time to time 

(©. 47. When the mass of binoxide of barium at the bottom was 
stirred what was the result? 

A. The result was a loss of oxygen gas, because at the very mo- 
ment when the stick removes the settlement of binoxide of barium 
this binoxideof barium is suddenly brought in contact with an insuffi- 
cient quantity of acid solution to allow the oxygen gas to combine 
with hydrogen to form peroxide of hydrogen, and the result is that 
the greatest portion of the oxygen escapes and that constitutes a 

loss. 
83 Q. 48. What was your next experiment? 

A. My next experiment consisted in stirring the mixture 
with a board attached to a shaft, which received a rotary movement, 
the board being about five inches high by about fifteen inches long. 
The board itself was from a half to a quarter of an inch from the 
bottom. The shaft rested on the bottom. _ 

Q. 49. How did the result compare with the result produced by 
the first device ? 

A. The result was not so bad as it was with my first experiment, 
although it did not give me the result which I expected. : 

Q. 50. Look upon the sketch that I now show you and state what 
It 1s. 

A. The sketch represents the mechanical arrangement with which 
I vonducted my second experiment. B represents the vertical shaft 
resting on the bottom of the kettle, and at its lower end is fixed the 
blade C. A represents the tub. 


Sketch referred to offered in evidence and marked “ Complain- 
ant’s Exhibit Sketch D.” 
{—292 
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Q. 51. The tub A in this sketch does not appear to be curved at 
the bottom. Is this correct? 

A. Yes; it is correct. 

Q. 52. What apparatus did you next use? 

A. My third experiment consisted of a kettle with a round bottom, 
in the axis of which a shaft received a rotary movement. This shaft 
bears at its lower part three horizontal vertical blades; each one was 
about 4 to 5 inches high by 8 inches long. 

Q. 53. Look upon the sketches which I now show you and state 
what they are. 

A. The upper sketch » presents the vertical section of the appa- 
ratus [ used in my third experiment. A represents the kettle, B 
represents the vertical shaft, and C C C represents the three blades. 
The lower sketch represents the horizontal section of the same ap- 
paratus. Similar letters refer to similar parts. 


84 Sketch offered in evidence, marked “Complainant’s Ex- 
hibit Sketch E, Nov. 11, 1884, J. A. S., examiner.” 


Q. 54. Were the wings all on the same horiontal plane? 

A. Yes. 

(). 55. Did the shaft B touch the bottom of the kettle A ? 

A. No. 

(). 56. What result was obtained by the use of this device ? 

A. The result was very good, as the motion of the mass was very 
appropriate. 

Q. 57. When did you first begin to use this? 

A. In the last part of March, 1881. 

Q. 58. State what change, if any, you have made in your appa- 
ratus since. 

A. Instead of employing three vertical blades I gave the prefer- 
ence to four blades, which are slightly tilted from the vertical, so 
that the lower part is slightly in advance of the upper part. 

Q. 59. In the Exhibit Sketch E are the wings or blades C supposed 
to be at equal angles? 

A. Yes. 

Q. 60. How much of your time was spent by you in making these 
experiments and in studying the question as to how peroxide of hy- 
drogen could be made. by machinery from the time that you con- 
ceived the idea of doing so until the time that you obtained the 
result shown in your patent ? ) ‘ 

A. It lasted about seven months before I got the perfect result, 
and [ was thinking about the matter nearly all the time. 

Q. 61. What expenses were you put to in attaining the result 
reached in your patent apart from the time occupied ? 

A. I spent about $1,500 before I got through. 


Adjourned to Thursday, November 13th, 1884, at 10 a. m. 
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85 New York, November 13th, 1884—10 a. m. 
Met pursuant to adjournment. 
Counsel present as before. 


Q. 62. State how your recent sales compare with your sales when 
you first began to use your present apparatus. 


Objected to as irrelevant and immaterial. 


A. The sales increased largely; certainly ten times more now. 

Q. 63. You have stated that in June or July, 1880, you reduced 
the price to six dollars and forty cents per gallon. State what the 
price is at the present time. 


Same objection. 


A. At the present time the price is $1.75 per gallon. 

Q. 64. State as nearly as you can when you reduced the price from 
$6.40, and to what price you then reduced it. 

A. The last part of 1880 I reduced it to $5. It was sold in five- 
pint bottles at $36 per dozen. 

Q. 65. When was the next reduction made, and to what price? 


Same objection. 


A. It was in May or June, 1881, I reduced the price to $3.25— 
$16.25 for 5-gallon demijohnes. 

Q. 66. To what price was the next reduction made, and when was 
it made? 


Same objection. 
A. In October, 1881, I reduced the price to $2.50 per gallon—say 


$12.50 for 5-gallon demijohn. 
Q. 67. When was the next reduction made, and to what price? 


Same objection. 


86 A. The last part of 1882 I reduced the price of a 5-gal. . 
: demijohn to $11. In April, 1883, I reduced it to $9 per 5-gal. 
| demijohn. In July or August, 1883, I reduced it to $8, which is the 
price now. ? 

Q. 68. When did you first ascertain that the defendant was sup- - 
plying the market with hydrogen peroxide? 


Same objection, and a further objection that it is not rebuttal 
testimony. 


A. In the beginning of January, 1883. 
Q. 69. Has the cost to you of producing hydrogen peroxide in- 
creased or decreased since you began to make it? 


Last previous objection repeated. 


A. Yes; it has decreased largely. 
Q. 70. What are the causes of the decrease. 
A. The causes of the decrease are, first, the cost of binoxide of 
barium, which is reduced by the fact that I manufacture it myself, of 
" : 
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and besides that the method which I employ for the manufacture of 
peroxide of hydrogen, which gives me the possibility to produce six 
hundred to eight hundred gallons, fifteen volumes capacity, in one 
operation. I avoid by this method the chances of loss during the 
yrocess, according to the regularity of the simultaneous movements 
in horizontal and vertical ways, these movements producing in the 
inass constant changing eddies. 

Q. 71. How much binoxide of barium do you use per gallon in 
making hydrogen peroxide of 15 volumes capacity ? 

A. I use not quite two lbs. per gallon; 9 lbs. for 5 gallons. 


Same objections. 


Q. 72. How much did the binoxide of barium formerly ‘cost you 
per pound? 
A. Formerly, in 1880, I have paid $1.75 per pound. 
87 Q. 73. And how much does it cost you now per pound? 
_ A. Thirty cents per pound. 

Q. 74. Could you purchase the same quality of barium that you 
use in the market at this price? 

A. No, sir. . 

Q. 75. Does the fact that you prepare it in very large quantities 
influence-the cost ? 

A. Yes: it has decreased the cost much. At first when I started 
to manufacture binoxide of barium—every day that I manufactured 
I produced 50 lbs. of binoxide of barium—then it cost me an aver- 
age of 45 cents per pound. Now I manufacture 500 lbs. and the 
cost is reduced to about 30 cents. 

Q. 76. What is the largest kettle that you use at the present 
time? 

A. Ls hundred gallons capacity. 

Q. 77. How long have you used it? 

A. Sues July, 1884. 

Q. 78. Have you used this kettle and successfully ? 

A. Yes, sir; very. 

Q. 79. How many gallons of hydrogen peroxide have you made 
in it at one operation ? 

A. Seven hundred and twenty gallons. 

Q. 80. Could a mass of the mixture sufficient to fill that kettle or 
a mass anywhere approaching the same size be stirred by hand ? 

A. No, sir; it is a practical impossibility. 

Q. 81. Suppose the binoxide of barium and the acid solution be 
stirred by hand, what proportion of the material would be wasted 
7 "ay ordinary workman ? 

It would certainly be at least 10 per cent. with the most care- 

ful yt ee ‘rs you could employ, and generally it would be 25 or 30, 

according to the carelessness of the laborer, and particularly in the 

case of using a big kettle of 800 gallons capacity the laborer could 
not stir it at all. 

Q. 52. Suppose you undertook to make at one time as large 

88 an amount by hand in a sufficient number of smaller kettles 

or tubs where the mass could be manipulated by hand stir- 
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ring, would it be possible for you to personally supervise each laborer 
employed in the stirring ? 

A. It would be very difficult and nearly impossible to supervise 
all the laborers, because the work of each one must be perfectly 
regular, and you cannot expect that every one will stir the mixture 
with the same care according to the weight of the binoxide of barium 
and the insoluble salts of barita which are in the mixture and have 
to be kept in constant motion in order to prevent the solid sub- 
stances from settling at the bottom. 

Q. 83. Is the binoxide of barium that can be obtained for use in 
making peroxide of hydrogen chemically pure? 

A. No, sir. 

Q. 83}. With what is it mixed ? 

A. The binoxide of barium found in the trade contains, with many 
impurities, oxide of iron, oxide of manganese, alumina, silica, caus- 
tic barita, carbonate of barita, more or less, and a few others which 
have no importance. 

Q. 84. In making hydrogen peroxide by your patented method 
do you have any difficulties arising from the presence of oxide of 
iron or oxide of manganese ” 

A. No. 

Q. 85. When you made it by hand were such difficulties en- 
countered ? 

A. Yes. 

Q. 86. What loss, if any, arose from the presence of oxide of iron 
and oxide of manganese in the mixture? 

A. It decomposes very rapidly the peroxide of hydrogen solu- 
tion. 

Q. 87. Why was this? 

A. Because the mixture of the fluid part with the solid particles 
of binoxide of barium was so incomplete that a large amount of the 

binoxideof barium which settles atthe bottom was not brought 
89 in contact with new particles of acid in sufficient quantities to 

transform the oxide of iron and oxide of manganese in the 
corresponding salts. The salts of iron and manganese decompose 
peroxide of hydrogen very slowly, but the oxides of iron and man- 
ganese decompose it very rapidly, and beside that the binoxide of 
barium when it is pot in motion at the bottom of the kettle acceler- 
ates also the decomposition of peroxide of hydrogen. 

Q. 88. Well, in this decomposition what is lost? 

A. Oxygen gas is escaping and is iost. 

Q. 89. Is chemically pure binoxide of barium purchasable in the 
market for industrial uses? 

A. No, sir; it is a product of curiosity. It is not manufactured 
except on order. | 

Q. 90. How much would it cost per pound ? 

A. At least $2.50—and maybe $3.00 per pound in France. It 
costs twenty-five francs per kilo at the present time. One kilo is 
about two pounds and three ounces. 

Q. 91. Will you please produce two pounds of anhydrous }inox- 
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ide of barium, such as you ordinarily use in making peroxide of 
hydrogen in a half-pint bottle ? 

A. Yes; I will do so. 

(. 92. How much does a pint of water weigh ? 

A. One pound. 

Q. 93. And what is the specific gravity of the binoxide of barium 
such as you ordinarily use ? 

A. About three times more than water. 

. 94. When you formerly did the stirring by hand how much 
binoxide of barium was ordinarily used in making of hydrogen 
peroxide ? 

A. Formerly I was making the peroxide at ten or twelve vol- 
umes, and I was using, per gallon, about two pounds of binoxide for 
the twelve volumes and one pound and two-thirds to make the ten 
volumes. 

Q. 95. When you speak of hydrogen peroxide of ten, 

90 twelve, or fifteen volumes you mean this, do you not: That 

the hydrogen peroxide referred to is not chemically pure 

hydrogen peroxide, but it is dissolved in water, and that if you were 

to decompose a given quantity of the solutio& it would produce 

oxygen gas to an amount, in bulk, ten, twelve, or fifteen times the 
bulk of the solution thus dissolved ? 

A. Yes; it is right, with this explanation: If I decompose one 
pint of the peroxide of hydrogen solution of ten volumes capacity it 
will give forth ten pints of oxygen gas, at the ordinary atmospheric 
pressure, and a pint of water will remain. ‘There is, of course, a 
trifling loss, which is hardly perceptible, in weight. 

Q. 96. When you stirred peroxide of hydrogen by hand did you 
ever make it of fifteen volumes capacity ? 

A. No, sir. I could not reach such a concentration by hand; | 
mean industrially. I could make a pint easily. 

Q. 97. Why could you not do it? 

A. Because the risk of losses by making by hand becomes so grea 
that the oxygen escapes very easily when I try to go over the con- 
centration of ten volumes capacity, and the best I could do was 
twelve volumes capacity. 

Q. 98. Is its efficiency as a bleaching agent increased as the con- 
centration is increased ? 

A. Yes, sir. 

Q. 99. Is the quantity of binoxide of barium that you use in mak- 
ing a given quantity of the solution increased as you increase’ the 
concentration of the solution ? 

A. Yes, sir. ‘ 

Q. 100. Have you endeavored to find the circular referred to in 
questions 9 to 14, inclusive; and, if so, with what result? 

A. I have looked for but could not find it. I have moved three 
times since, and the firm name was changed and many of the old 
papers thrown away. 


9] Cross-examination : 
Q. 101. You have stated that when people called upon you after 
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you sent out your circular that you explained to them your process 
of manufacture. 

A. No; I did not say manufacture. I said my process of bleach- 
ing. 

Q. 102. What was there in the process of bleaching to explain ? 

A. I explained the way to apply the peroxide of hydrogen to the 
bleaching of raw ostricli feathers. I told them to wash the feathers 
at first, to soak them in a bath composed of one gallon ammonia so- 
lution, twenty degrees, to five or seven gallons of plain water dur- 
ing about four to eight hours; then take them out of the bath, 
squeeze out the liquid, put them in a wooden or porcelain tub, and 
prepare in another tub the bath of peroxide of hydrogen by adding 
to it one pint aqua ammonia at twenty degrees; as soon as the 
peroxide of hydrogen bath is so prepared pour it on the feathers 
which are in the tub; put that tub which contains the feathers and 
the peroxide in a very hot room, about ninety to one hundred and 
ten degrees ; let it stay in that room until the peroxide of hydrogen 
is exhausted. Then you take out the feathers, which have to be 
rinsed, and if they are not white enough they will have to be put 
in a second bath of peroxide prepared as the first one. 

Q. 103. Has not the market price of binoxide of barium decreased 
very largely in the last five years? 

A. Yes; it has decreased very largely since the last part of 1881; 
in 1882 the market price was $1; I sold some at $1 per pound; in 
the last part of 1882 it fell to 75 cents per pound, and in 1883 it fell 
to 45 cents per pound for the best quality, and now for the best 

quality the market price is 38 to 40 cents per pound. 
92 Q. 104. Is it an article of merchandise to a very great ex- 
tent for other purposes than the manufacture of hydrogen 
peroxide? 

A. Yes; it is. 

(). 105. Would not the extent to which the binoxide of barium 
settles to the bottom of the receptacle, as illustrated in Complain- 
ant’s Exhibit Sketeh C, depend very largely upon the manner in 
which it is added or introduced to the acid solution during the pro- 
cess of stirring? 

A. I don’t know what you mean exactly. 

(). 106. If the binoxide of barium were added tothe acid solution 
in small quantities at a time would it settle to the bottom as much 
as if it were added in large quantities? 

A. Of course not. 

Q. 107. Then if it were added in small quantities and at proper 
intervals would there be much loss from its settling to the bottom? 

A. Yes; because the smallest quantity of binoxide which remains 
idle at the bottoin provokes very rapidly decomposition of the hydro- 
gen peroxide solution which has been produced. 

Q. 108. If added in small quantities and at frequent intervals 
would any considerable quantity settle to the bottom at all? 

A. Yes; as I explained before, the great weight of the binoxide 
of barium makes it fall to the bottom very rapidly if the mixture 
don’t receive a proper vertical and horizontal movement. 
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Q. 109. Then what do you mean by your previous answer to 
cross-question 106, that the extent to which the binoxide will settle 
to the bottom depends upon the manner in which it is added ? 


Counsel for complainant suggests that the scope of the answer is 
misapprehended. 

A. I mean that in case, for example, I should put at a 

93 time in the acid solution, say, 5 lbs. of binoxide of barium 

properly prepared, the half of this quantity, and probably 

more, will settle at the bottom at once; and in case the quantity be 

very small, it being practically possible, say, to put in, for example, 

one or two ounces, it will be perfectly impossible with such appa- 

ratus to prevent the falling down of the binoxide of barium in 
about the same proportion as before. 

Q. 110. Then you say that the proportion of binoxide of barium 
which will settle to the bottom is about the same, whether it is 
added in large or small quantities and at frequent or infrequent 
intervals ? 

A. Yes. You will have all the time at the bottom of the kettle a 
relatively large proportion of binoxide of bariusn which will be idle 
and which will be largely sufficient to provoke the decomposition. 


Adjourned to Saturday, November 15th, 1884, at 10 a. m. 


New York, November 15, 1884. 


Met pursuant to adjournment. 

Counsel present as before. 

Question 110 repeated to give witness an opportunity to correct 
his answer or give further answer. 

A. Instead of saying yes, you will have all the time at the bottom 
of the kettle a relutively large proportion of the binoxide of barium 
which will be idle and which will be largely sufficient to provoke 
decom position, | now say that the proportion of binoxide of barium 
which will settle down when added in Senvamacesiiiien will be greater 

than when the binoxide of barium will be added in small 
94 quantities to the acid solution, it being understood that the 

volume of the liquid which received the rotary movement is 
the same in both cases and the degree of acidity being the same. 

Q. 111. Now, will the proportion of the binoxide of barium which 
settles to the bottom also be affected by the degree to which it is 
hydrated when added to the acid solution ? 

A. Yes. 

(. 112. Then if the binoxide of barium be hydrated so as to be 
quite thin and is then added to the acid solution in small quanti- 
ties at a time would not the amount which would settle to the bot- 
tom be quite small as compared with the amount which would settle 
if it were added in large quantities and so hydrated that it would 
be quite thick ? 

A. When binoxide of barium is hydrated chemically it always 
contains the same proportion of water, which is combined with an- 
hydrous binoxide of barium. 
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Q. 113. Then what do you mean by your answer to question 111? 
A. I mean that if the binoxide of barium is not entirely hydrated 
the binoxide will fall down more rapidly and consequently in a 
larger proportion, because the portion of binoxide which is not 
thoroughly hydrated is not attacked so easily by the acid solution. 

(y. 114. Is not the only object to be accomplished by stirring the 
mixture to bring the particles of barium in contact with fresh parti- 
cles of the acid solution ? 

A. Yes; itis. The object of stirring is precisely to prevent the 
settling at the bottom of the binoxide. 

(. 115. Would it make any difference whether the barium settled 
or not if its particles came in contact with fresh particles of the 
acid solution equal'y fast when settled as when in motion in the 

mixture ? 
95 A. Of course not; but such a thing is impossible. 

(). 116. You stated on direct examination that it was known 
that several articles could be bleached by hydrogen peroxide before 
you began its manufacture. Is there any substantial difference in the 
method or process by which different articles are bleached by hydro- 
gen peroxide t 

A. Yes; there are some substances for which the process is quite 
the same; for instance, hair, ostrich feathers, silk, ivory, and bones, 
all are very much the same; there are some others not generally 
known to the trade which are different. 

Q. 117. Then the articles which it was known hydrogen peroxide 
would bleach before you began the manufacture of it were bleached 
by substantially the same process by which feathers and other arti- 
cles, which you have spoken of as having become much more ex- 
tensively bleached by hydrogen peroxide, are bleached ? 

A. Yes; it was nearly the same process. 

(. 118. You stated, in answer to question forty-five, that the par- 
ticles of fluid shown at or near the surface “C” in sketch C tend 
to fall to a lower level because of the centrifugal force; can you 
explain more definitely and fully what you mean by this? 

A. I mean by this that if I make a cross vertical section I have 
the liquid raising on the edge; consequently it is falling slightly at 
the centre, as it is represented on the sketch, and the curve of the 
surface remains the same when the condition of the rotation remains 
the same also. 

Q. 119. I now understand you to mean that-the centrifugal force 
tends to make the liquid higher at the outside than at the centre, 
and that the only influence which tends to make the liquid at C in 
sketch C full to a lower level is the natural tendency of liquid to 
run down-hill? 

A. No; it is not that. The centrifugal force produces the 
96 rising up of the liquid at the edge of the kettle, and, the vol- 

ume of the liquid remaining the same, a depression at the 
centre is the consequence of the rising up at the outer edge. Just 
as soon as the centrifugal force stops, then the liquid, according to 
the natural law, will fall and take its horizontal level. 
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Redirect examination : 
Defendant’s counsel concedes that sufficient foundation for the in- 
troduction of secondary evidence as to the contents of circulars has 


. been laid. 

Q. 120. Look upon the two bottles that I now show you and state 
their capacity and what they contain at the present time. 

A. These are two one-pint bottles; one of them contains one 
pound of plain water; the other one contains two pounds of anhy- 
drous powdered binoxide of barium; the first is almost full, and 
the other is a little over two-thirds full. 


Complainant’s counsel offers in evidence the two bottles referred 
to and their contents,and the same are respectively marked Com- 
plainant’s Exhibit Plain Water, Nov. 15th, 1884, J. A. S., ex- 
aminer, and Compl’t’s Exh. Anhydrous Binoxide, Nov. 15, 1884. 


(). 121. When you use the binoxide of barium in making hydro- 
gen peroxide it is hydrated, 1s it not? 
A. Yes. | 
Q. 122. If you produced a quanity of hydrated binoxide of 
barium ready for use about how long would=at be before it began 
to decompose, supposing it to be in a bottle similar to those just 
produced ” 
97 A. As soon as it begins to be hvdrated it takes six to ten 
hours; then it begins also to be carbonated. 
Q. 123. Suppose you produced a couple of pounds of hydrated 


be in the same condition a month hence as it is now ? 

A. No, because the binoxide of barium when hydrated absorbs 
very rapidly the carbonic acid of the atmosphere, and is transformed 
gradually into carbonate of baryta: and, besides that, it would be- 
come agglomerated and would not be in the state in which it is 
when | am using it, which is a thick milky form. 

Q. 124. You have stated that vou have been accustomed to make 
your hydrogen peroxide at fifteen volumes capacity, stirring it by 
machinery. Have you ever made it in quantities by your patented 
process of a higher degree of concentration ? 

A. Yes. I have made it at twenty-five volumes twice. It was for 
P. T. Barnum & Co. I made thirty gullons at a time, according to 
the order. I have made it at twenty volumes capacity in larger 
quantities. In the same kettle I have made sixty or seventy gallons 
of this capacity. This was done on special orders and for ‘special 
purposes. 

(). 125. Have you been inforined for what purpose the hydrogen 
peroxide was used which you have just said you mace for P. 'T. Bar- 
num & Co.? 

A. I was informed that it was used for the purpose of bleaching 
the skin of one of their elephants. 


C. MARCHAND. 


Sworn to before me— 


JOHN A. SHIELDS, Evaminer. 
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98 Counsel for complainant gives notice that at the hearing of 

this cause he shall apply to the court for permission to pro- 
duce before the court a smal! quantity of hydrated binoxide of barium 
prepared as it ordinarily is for use In making peroxide of hydrogen, 
the condition and identity of the same to be proved in such manner 
as the court may direct. ‘The reason it is not produced at the present 
time is because from its nature its condition would be so changed at 
the time of the hearing of this cause that it would rather mislead 
than assist the court if it were offered now. 


Adjourned to new notice. 


i Og ‘Cireuit Court of the United States for the Southern District 
of New York. In Equity. 


CHARLES MARCHAND, Complainant, 
is. 


FREDERICK EMKEN, Defendant. 


Notice is hereby given that we shall proceed to take proofs for 


final hearing on the part of the complainant, under the 67th rule of * 
the Supreme Court for courts in equity, as amended, or in accord- 


ance with the statutes in such case made and provided, and in pur- - 
suance of the rules and practice of this court, before an examiner of . 
this court or other proper officer under said statutes and rules, at 
the oftice of A. Pollok, 635 F street, Washington, D.C, on the Ist 
day of December, 1884, at 11 o’clock in the forenoon. 

The names and residences of the witnesses whom it is intended to 
examine and to whom the provisions of § 863 of the Revised Stat- 
utes of the United States are applicable are stated below. 

You are invited to attend and cross-examine any witnesses 

100 produced. The examination will be adjourned from day to 

day and to-such time and place as may be required without 
further notice. 

Dated New York city, Nov. 24th, 1884. 

TURNER, LEE & McCLURE, 
Solicitors for Complainant, 20 Nassau Street, New York. 


To M. P. Stafford, Ksq., defendant’s solicitor. 


Name of witness, Charles J. Hedrick; residence, Washington, 


D.C. 
4 he examination under the foregoing notice is hereby adjourned 
iT to Monday, Dec. 8, 1884, at same hour and place. 
y MARSHALL P. STAFFORD, 


Defendant's Solicitor. 


G0 CHARLES MARCHAND VS. FREDERICK EMKEN. 


United States Cireuit Court. Southern District of New York. In 
Equity. 


CHARLES MARCHAND vs. FREDERICK EMKEN. 


Testimony taken de bene esse under and pursuant to the 67th rule 
of the Supreme Court, as amended, and the provisions of the Re- 
vised Statutes of the United States, before Philip Mauro, a 

101 = notary public in and for the District of Columbia. 


Met, pursuant to notice annexed, at No. 635 F street, Washington, 
on December 8, 1884. 
Present: W. H. L. Lee, of counsel for complainant. 


CHarces J. Heprick, a witness produced on behalf of said com-. 
plainant, being duly sworn, in answer to interrogatories propounded 
by Mr. Lee testified as follows : 


Q. 1. What is your name, age, residence, and occupation ? 

A. Charles J. Hedrick ; age, 29 years; residence, Washington, D. 
C.; occupation, attorney in patent cases; am member of the bar of 
the supreme court, D. C. " 

Q. 2. State to what extent you have been engaged in the study of 
chemistry and what experience, if any, vou have had in the exami- 
nation of letters patent for inventions and in connection with appli- 
cations for the same before the U.S. Patent Office. | 

A. In 1874 I was graduated by the University of New York as bach- 
elor of arts, the course for which degree included lectures in physies 
and chemistry and also experimental work in the chemical labora- 
tory. From the fall of 1874 to the spring of 1878 I was employed 
in the U.S. Patent Office, principally as assistant examiner in,chem- 
ical divisions, my duties being mainly examination of applications 
for patents as to novelty and patentability of the inventions therein 
described and the preparation of digests of the patents previously 
granted on given subjécts. Since the spring of 1878 I have been 

engaged in preparing specifications of new inventions for 
102 _—siletters patent, in making examinations among the United 
States and foreign patents, and also among printed publica- 
tions to ascertain the novelty of inventions, patented and unpatented ; 
in giving opinions as to the validity, scope, construction, and in- 
fringement of patents; in conducting applic: itions before the Patent 
Office, and in other jike employments. 
Q.5. Are you acquainted with the French and German languages? 
[ can read the French used in scientific and industrial works 
with facility, and have a sufficient acquaintance with German to 
understand and translate the same with the assistance of a diction- 
ary. 

Q. 4. State whether or not you have made a special study of per- 
oxide of hydrogen, particularly as -regards its discovery, the differ- 
ent methods of making the same, and the obstacles which have been 
ere re in making it, as well as its qualities and its usefulness. 
[ have made careful study of scientific publications in French 
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and English which treated of the subject, and to a certain extent in 
German. I made somewhat of an examination of the subject about 
two years ago, and recently I have made a very careful one. I have 

read the present standard and the old text books, so far as accessi- 
ble, and have further examined the scientific journals which it ap- 
peared likely would treat of peroxide of hydrogen. 

Q. 5. State some of the works you have consulted. 

A. Thenard’s Chimie, Berzelius’ Traité de Chimie, Gmelin’s Hand- 
Book of Chemistry, Roscoe’s Lessons in Elementary Chemistry, 
Miller’s Elements of Chemistry, Fowne’s Elementary Chemistry, 
Draper’s (Henry) Chemistry, Barker’s College Chemistry, J. P. 

Cooke’s Chemical Philosophy, Roscoe & Schorlemmer’s 
103 +‘Treatise on Chemistry, Payen’s Industrial Chemistry (Paul), 

Watt’s Chemical Dictionary, with supplements; Wurtz’s 
Dictionaire de Chimie, Journal of the London Chemical Society, 
American Journal of Chemistry, Le Technologiste, and others. 

®. 6. Will you please state, as the result of your researches, by 
whom peroxide of hydrogen was first made, the various methods 
of making the same which have been used and approved by 
chemists, the uses in the arts and otherwise of which peroxide of 
hydrogen was found to be capable, the difficulties, if any, which were 
found in making it, and the obstacles, if any, which prevented it 
for a greater or less time from being used industrialiy for the pur- 
poses to which scientific men found it adapted ; and in giving your 
answer please make reference to the various books and printed pub- 
lications from which you derive your information, and in such 
cases as you deem proper produce extracts from the same. 


(Objected to as irrelevant, immaterial, and not rebuttal evidence.) 


A. Hydrogen peroxidé or peroxide of hydrogen, otherwise called 
oxygenated water, also hydrogen dioxide, was discovered by The- 
nard in 1818. For this purpose he decomposed binoxide of barium 
or other suitable base with a dilute acid, producing a salt of the base 
and hydrogen peroxide—for example, Ba O,+ 2 HCl + aq = Ba Cl, 
+ H, O, +aq. 

This reaction is at the foundation of all the useful methods of 
making the substance. The peroxide of hydrogen can, however, be 
produced otherwise, as by electric action, or by the slow oxidation 
of phosphorus, and is in fact produced in minute quantities in na- 
ture. ‘These last-named methods have only a theoretic value. 

Thenard’s original process has been considerably improved or 

modified by himself and others. According to his latest 
104. =‘ mode, binoxide of barium is decomposed with hydrochloric 

acid (Ba O, + 2H Cl + aq = BaCl, + H,O,+ aq); the chloride 
of barium formed is decom posed with sulphuric acid (Ba Cl, + H, SO, 
= Ba SO, + 2 H Cl); the insoluble sulphate of barium is separated 
by filtration, and phosphoric acid and baryta water and sulphate of 
silver are used to get rid of the impurities. Several of these opera- 
tionsare repeated. An extract from Watt’s Dictionary, published in 
1875, will be given, showing the process in all its details. 
The operation can be shortened by cooling the vessel with a mix- 
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Hi) ' ture of ice and salt, which causes the chloride of barium to precipi- 
on tate out. 

a} Pelouze substituted hydrofluoric acid (HF-.) or hydrofluosilicic 
(H, Si F,) for hydrochloric acid used by Thenard. The reaction, 
using hydrofluosilicic acid. is Ba O, + H, Si F, + aq = Ba Si F, + 
H, O, + ad. 

The fluosilicate of barium, being insoluble, separates at once from 
the liquid, so that it was not necessary to use sulphuric acid as in 
Thenard’s process. 

Duprez and others (1862) used currents of carbonic acid yas (car- 


| bon dioxide C O,) to decompose the binoxide of barium, the equa- 
tion being Ba O, + H, C O, + aq. = Ba C O, + H, O, + aq. 
Thomsen (1874) prepared a purified binoxide of barium, and de- | 
composed this with dilute sulphuric acid. He dissolved the com- | 


mereial binoxide of barium in hydrochloric acid; then added baryta 
water enough to precipitate impurties; then decanted the liquid 
and added baryta water to precipitate barium binoxide. ‘The precipi- 
tate was carefully preserved and used as occasion required, being 
added to dilute sulphuric acid. 
Ba O, + H, 8 O, + aq. = Ba 8 O, + H, O, € aq. 
In decomposing the binoxide of barium it’ was customary to stir 
the acid. The stirring. was done by hand, by means of a glass rod. 
The above processes make the state of the art prior to complain- h 
ant’s patent. , 
105 The uses of the peroxide of hydrogen are various. 
ihenard applied it to removing the stains from old paint- 
ings. He found it wasa powerful oxidizing agent, and would bleach 


vegetable colors, such as litmus. 


P am) 
Berzelius in his chemistry, spe aking of hydrogen, says: “Cette 
liqueur blanchit et detruit toutes les couleurs végé tales.” (This liquid ' 


1845, ‘Tom. I, p. 428. 
In 1862 Chevreul bleached various solutions of vegets able colors. 
The conclusion he drew from his experiments was that “ L’eau oxy- 
genée décolore les principes colorants d’origine organique a la ma- 
niére de eau de chlore mais plus lentement.” (Peroxide of hydro- 
gen decolorizes coloring matters of organic origin like chlorine ! 
water, but more slowly.) Comptes Rendus, Paris, 1862, vol. 55, p. 
737; also published in Le Technologiste, Paris, 1863, vol. 24, pp. 
238 and 239. 
Previous to 1875 peroxide of hydrogen had been used in medi- 
cine ; also as an auricome to bleach colored hair. An auricome is a f 
means of making the hair golden or yellow. It is derived from : 
aurum, gold, and come, hair of the head. In or before 1881 it was 
used to bleach ornamental feathers and silk ; also as a disinfectant. 
Its use as a reagent in quantitative analysis has also been proposed 
recently, and as early as 1878 it was proposed to use it for bleaching 
i cloth and for other purposes. 
liydrogen peroxide consists of the same elements as water, but 
with a double quantity of oxygen, whence the name oxygenated 
water. This additional oxygen is very loosely bound to the other 


bleaches and destroys all vegetable colors.) Traitéde Chimie Paris, 
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elements, and is separated very readily. From this cause princi- 

pally it is difficult of manufacture. The preparation of binoxide of 
barium, used to produce hydrogen peroxide, is liable to de- 

106 =compose the hydrogen peroxide formed. Should this latter 
be decomposed the liberated oxygen escapes and is lost. 

Great care is therefore necessary in order to avoid loss. 

The product called hydrogen peroxide is in fact a solution, more 
or less concentrated, of that substance in water. In a very dilute 
solution it is less unstable than in a more concentrated one. As, 
therefore, the proportion of hydrogen peroxide in the solution rises, 
greater care has to be exercised. 

Thenard overcame the difficulties by treating a very small quan- 
tity of liquid (less than a half pint) and adding the binoxide of 
barium in very minute quantities (less than half an ounce of barium 
binoxide is to be added in several portions) and removing the pre- 
cipitate soon after it formins. This, of course, required a long time 
to make a small quantity of the hydrogen peroxide. 

The methods of Pelouze and Duprez are recommended only when 
dilute solutions are to be made. Thus Wurtz, “ Dictionaire de 
Chimie,” Paris, 1876, Tome 1, p. 1197, speaking of these processes, 
says: “ Mais quand on veut avoir de l'eau oxygenée concentrée et 
pure, on est toujours obligé d’en revenir au procédé de Thenard.” 
(But when it is desired to produce peroxide of hydrogen concen- 
trated and pure it is necessary always to return to the process of 
Thenard. 

Berzelius says, p. 430 of the work before referred to, that Thenard, 
while he recognized that the operation would be much shortened if 
the barium binoxide were treated with sulphuric acid, was obliged 
to resort to his indirect mode because the larger part of the vias 
escaped as pus. 

Thomsen, indeed, uses sulphuric acid, but he first decomposes the 
ordinary preparations of binoxide of barium with hydrochloric acid, 

separates part of the impurities by precipitation and decan- 
107 ~— tation, reconstitutes the binoxide of barium, and then decom- 
poses this reconstituted and purified binoxide of barium with 
the sulphuric acid. Evidently, as in other processes, it requires 
care to avoid loss by decomposition of the peroxide after it is formed. 

This process seems to be regarded as better for Mnany purposes 
than those previously known, but it did not render the production 
ol peroxide of hydrogen cheap enough to allow it to be used in 
many industries to which it is known to be suited. 

Thus, in Paul’s edition of Payen’s Industrial Chemistry, published 
in London, 1878, page 39, it is said: 

“If hydrogen peroxide were cheaper it might be used with ad- 
vantage for cloth bleaching.” 

In Wagner & Gautier’s Nouveau Traité de Chimie Industrielle, 
published at Paris in 1879, vol. 2, page 619, after referring to the 
utility of hydrogen peroxide as a bleaching agent, it is said that the 
application to bleaching “ est encore dans l’avenir” (is still in the 
future—i. ¢., is an application to be made by means yet to be in- 
vented). 
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In an article in the “Chemical Society Journal” (London), pub- 
lished in London, 1881, new series, vol. 40, 1881, Abstracts, page 474, 
it is said: “The use of the peroxide (of hydrogen) for the above 
purposes (principally disinfecting and bleaching) on a large scale is 
very much limited by its costly nature, and any cheap method of 
preparation would largely extend its sale.” 

‘The valuable properties of hydrogen peroxide for many useful 
purposes were therefore long known, but its use was limited by its 
costly nature, due to the difficulties in its manufacture. 

[ produce a number of extracts as part of my answer to this ques- 
tion. At the head of each extract the title of the publication from 
which it is taken is stated, with the page at which the extract can 

be found; also the date of each publication as it purports in 
108 each case to have been published. Those extracts which are 

in French and German I have translated. The translations 
which I also produce are correct, as are the translations of the ex- 
tracts which | have embodied in my answers thus far—the transla- 
tion immediately following the original. 


Counsel for complainant offers in evidence the extracts and trans- 
lations produced by the witness, and the same are marked “ Com- 
plainant’s Exhibit Extracts from Scientifie-Works, Dec. 8, 1884, P. 
M., notary public.” 

(The defendant moves to strike out of the answer to question 6 
the paraphrase of the translation of the words “est encore dans 
l’avenir,” as follows: “7. ¢., is an application to be made by means 
yet to be invented,” on the ground that the words and their literal 
translation must speak for themselves and the witness has no right 
to put upon them any other construction. The defendant objects to 
the exhibits offered at the close of answer to question 6 on the same 


grounds upon which the question itself is objected to.) 


Q. 7. Have you read and do you understand the testimony of 
Theodore F. Kionka, given in this suit,and have you examined the 
sketch referred to in his evidence, and do you understand the struc- 
ture stated by him to be used by the defendant and the mode of 
operation of the same, and have vou read and do vou understand 
the evidence of Charles Marchand and Frederick Emken in refer- 
ence to the same? 

A. I have and do. 

(). 8. Have you examined the specifications and drawings of let- 
ters patent numbered, respectively, 33154, 88016, 131,283, 152,895, 
216,053, 222,547, and 249,256, and also the complainant’s patent, No. 

273,469, and do you understand the same? 
L109 A. I have and do. 

(. 9. In connection with the state of the art of making 
peroxide of hydrogen as it existed at the date of complainant's ap- 
plication for his letters patent, as already testified to by vou, please 
state whether or not, in your opinion, the letters patent mentioned 
in question 8 (apart from complainant’s patent) or any of them 
show the invention described in complainant’s patent and claimed 
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in the first claim thereof, and give reasons for your views, with any 
illustrations that occur to you. 


(The defendant objects to question 9 on the same grounds upon 
which question 6 was objected to, and on the further ground that it 
calls for a legal conclusion, which itis the province of the court and 
not that of the witness to draw.) 


A. I have read and examined all of them and understand the 
same. Some of them show a stirrer in many respects like that 
shown in complainant’s patent, and which might perhaps be used, 
in making peroxide of hydrogen, to produce the rotary movements 
of complainant’s patent. None of these relate to the manufacture 
of hydrogen peroxide, nor to any analogous art, nor to the making 
of any analogous substance. In none of them is it sought to pro- 
duce an unstable compound like hydrogen peroxide, decomposable 
with great readiness, and often under the most enigmatical circum- 
stances; nor in any of them is a small quantity of a heavy solid in 
a fine state of division sought to be evenly diffused in a liquid of, 
say, one-third the specific gravity of the solid. 

The complainant's patent shows new means for the manufacture 
of peroxide of hydrogen. Stirrers ot various kinds have been used 
to impart motion to liquids, and screws may have been used for the 
same purpose—in churning milk, for example; but the screw, or 

its equivalent, is not itself the means specified in the patent. 
110 These means are the giving tothe acid, by means of a 

screw, or its equivalent, the combined movements of rotation 
in connection with the addition of the binoxide of barium in small 
quantities and the cooling of the liquid. The screw is simply an 
instrumentality for giving the desired rotation. It, or its equiva- 
lent, is a part only of the means. The novelty of the means is not 
dependent upon the novelty of the screw. 

| may make my meaning more clear by illustration. In engrav- 
ing by means of the sand blast the device for shooting a stream of 
sand against a piate in order to engrave the same is only a part of 
the means for engraving the plate. The proper application of the 
stream to the plate is just as essential. Ifthe same device for squirt- 
ing sand were old for driving cows from a railroad track the means 
for engraving by sand blast would still be new. In the propulsion 
of vessels by a screw the existence of the ordinary windmill, which 
operates on the principle of the screw propeller, would not make 
the means of propulsion to be old. The means for carbureting air 
by using a gas metre of the wet metre kind as a pump to force the 
air through the hydrocarbon liquid would be new, notwithstanding 
the prior existence of the meter as @ gas measurer. 

The means for freeing a casting of air bubbles or impurities by 
revolving it in a mold would be new, notwithstanding the prior ex- 
istence of a centrifugal apparatus for freeing sugar of molasses or 
for skimming milk, although they all depended for their operation 
upon the well-known principles of centrifugal force. 

The means in these cases are new, just as in the patent, in respect 
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to the connection in which certain known instrumentalities were 
employed. | 

In seeking to improve the manufacture of hydrogen peroxide the 

inventor of the patented process had to consider in what way 
11] to avoid loss of Pus, through the decom position of the hydro- 

gen peroxide after it had been formed, and at the same time 
to make large quantities of the material in one batch with rapidity, 
certainty, and uniformity in the product. There was nothing to 
show at that time that the use of the compound rotation would over- 
come the difficulties in the way of the practical manufacture of 
hydrogen peroxide for use in industries to which it was known to 
be suited. 

The extracts I have above referred to show that its bleaching 
properties were well known, and that for years a large demand for it 
existed, which could not be supplied by reason of its high price, 
caused by the difficulty of its manufacture. 


(The defendant moves to strike out from the answer the following 
words: “The complainant's patent shows new means for the manu- 
facture of peroxide of hydrogen,” on the ground that it is a conclu- 
sion of law, which it is the province of the eourt and not of this 
witness to draw, and on the same ground moves to strike out the 
whole of the paragraph beginning, “ In seeking to improve the man- 
ufacture of hydrogen peroxide” and closing with the words “ for use 
in industries to which it was known to be suited,’”’) 


(. 10. Suppose some one skilled in the art of making peroxide of 
hydrogen, and having knowledge of everything that was known in 
the art of making peroxide of hydrogen at the date of the complain- 
ant’s application, excepting, of course, what the plaintiff afterwards 
disclosed in his patent, had read and examined carefully the patents 
referred to in Q. 8 (except complainant’s patent), in your opinion 
would they have disclosed to him the invention described in com- 

plainant’s patent and claimed in the first claim thereof, or 
112. would they have enabled him to do what the complainant 
does in following out his patented process? 


(Defendant objects to question 10 as irrelevant, immaterial, not 
proper in rebuttal, incompetent, and on the ground that this witness 
can only speak for himself and what he could understand and do, 
and not what some one else might be able to understand and do.) 


A. They would not have disclosed nor suggested the new process 
therein claimed for the reasons I have already stated. 

Another reason is the fact that while every chemist knew as well 
without reference to those patents as he would after reading them 
that a screw could be used for mixing, no chemist suggested the 
application of the same to the manufacture of hydrogen peroxide 
as pointed out in complainant's patent. 


Adjourned to Tuesday, December 9, at 11 o’clock. 
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Tvespay, Dec. 9t1h—11 a. m. 


Met pursuant to adjournment. 
Present: As before. 


Q. 11. In connection with the state of the art of making peroxide 
of hydrogen as it existed at the date of the complainant's applica- 
tion for letters patent, in regard to which you have already testified, 
please compare the method of making peroxide of hydrogen as de- 
scribed in the complainant’s patent and claimed in the first claim 

of the same wit! the method used by defendant, as appears 


113 by the testimony of the witnesses, Kionka, Marchand, and 


Emken. 


(Defendant objects to Q. 11 on the ground that it is not proper as 
rebuttal evidence.) 


A. The method used by Emken,and also that set out in complain- 
ant’s patent and claimed in the first claim thereof, is based upon re- 
actions well known in the art and discovered by Thenard; but in 
both the dilute acid is given a movement which had never before 
been imparted to it in the manufacture of hydrogen peroxide, and 
which the patentee claims as new in that art. Instead of giving 
simply the movement round and round in horizontal planes, which 
is given in hand stirring, the liquid is given also a rotation in ver- 
tical planes—that is to say, the liquid is thrown out towards the 
circumference of the vessel at the bottom, rises at the sides, returns 
to the centre, and then descends, to be again thrown out at the bot- 
tom, while at the same time it is carried round and round. 

The effect of this movetnent is to carry along the binoxide of ba- 
rium so that its particles, notwithstanding their weight, are con- 
stantly brought up to the top of the liquid as well as carried round 
and round the axis of the vessel. In both the process used by [m- 
ken and that of the patent the revolving blades would carry around 
the liquid in the receptacle and thus give it a rotation in horizontal 
planes. The centrifugal force generated by the rotary motion would 
cause the liquid to rise along the inside wall of the vessel and de- 
scend in the center, thus giving a rotation in vertical planes. This 
vertical rotation would be assisted, in the case of the patented ap- 
paratus, by the inclination of the blades, in the Kionka or Emken 

apparatus by the stationary blades E. 
114 The effect of the inclination of the blades, as shown in the 

patent, is to make the centrifugal a¢tion greater in the lower 
part of the receptacle or zone in which the blades move. The 
stationary blades also make the centrifugal action greater in the 
zones in which the rotary blades move. There is a slight differ- 
ence in the mode of doing this. The inclined blades exert a press- 
ure upon the liquid downward, and not being able to advance in 
that direction it goes outward and upward. ‘The stationary blades, 
by holding back the liquid, diminish the centrifugal force of the 
particles in those zones—that is, the zones between the rotary blades 
and above the upper one. The particles in those zones are there- 
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fore carried towards the center, and are there drawn in by the rotary 
blades, and again thrown to the circumference. If all the liquid 
from top to bottom of the receptacle had the same rotation about the 
central vertical line the veuniieaa force in one zone would balance 
that in another, and while the liquid would rise higher at the cir- 
cumference than in the center there would be little rotation of the 
liquid in vertical planes. 

Moreover, the rotary blades in both forms of apparatus in moving 
through the liquid produce eddies similar to those made by the 
blade of an oar in rowing a boat. 

Emken also cools the liquid in the vessel and adds binoxide of 
barium thereto from time to time in small quantities. 

In my opinion, therefore, the process set forth in the depositions of 
Kionka and Emken is precisely the process specified in the first 
claim of complainant’s patent. There is no substantial.difference. 


Adjourned to Saturday, December 13, 1884, at the same hour and 
place. 
PHILIP MAURO, Notary. 


115 Q. 12. State whether or not you have ever witnessed the 

operation of making peroxide of liydrogen as described in the 
complainant’s patent or any portion of said operation; and, if so, 
state what vou observed in regard to the motion of the materials in 
— vessel while the screw was revolving. 

[ witnessed a portiun of the operation of making peroxide of 
silliest nat Mr. Marchand’s about four weeks ago. I did not ob- 
serve the process from beginning to end, as I was informed tliat it 
was a continuation of the same thing, so far as any portion covered 
by the patent is concerned. The vessel used was a very large one, 
containing several hundred gallons, and was the largest I saw in 
Mr. Marchand’s establishment. When the screw revolved the liquid 
was naturally foreed to a higher level.at the circumference than at 
the centre. This, of course, was necessarily the result of the rota- 
tion of the liquid in horizontal planes, no matter what the shape of 
the vessel or the character of the motion; but I noticed, besides, 
a constant rushing of the liquid from all portions of the circum- 
ference to the centre,and I am certain that there was no _por- 
tion of the liquid which was not subjected to the double rotation— 
that is to say, the round-and-round movement horizontally and the 
movement from the wings of the screw and near the bottom of the 
vessel, thence up the sides to the outer circumference and the top, 
and thence flowing over the underlying liquid into the centre again. 
[ saw quantities of binoxide of barium poured in, and from the 
nature of the motion of the liquid it was impossible that any of the 
binoxide of bariant could accumulate in any place for any consid- 
erable length of time. Testing with a stick, so far as could be done 
without interference from the screw, demonstrated that no deposit 

existed at the bottom of the vessel. 
116 Q. 13. You have spoken in a previous part of your exami- 
nation of the inclination of the blades of the screw tending to 
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throw the water up in the complainant's apparatus. State whether 
or not there is anything else in the apparatus as shown in his pat- 
ent or as used by him which also has a like effeet. 

A. In the apparatus described in the complainant's patent and 
that which I saw at Mr. Marchand’s factory the bottom of the ves- 
sel is concave, as shown in the drawing of the patent, and this as- 
sists in throwing the water upward. Owing to the gradual slope 
upwards of the vessel’s walls the liquid, in moving outward over 
the slope or inclined plane, is necessarily given an upward move- 
ment also. 


DeceMBER 131u, 1884. 
Met, pursuant to adjournment, at 10 o'clock a. m. 
Present: Marshall P. Stafford, Esq., of counsel for defendant. 
Counsel for defendant notes his objections to the examination-in- 
chief as far as proceeded with, and said objections are inserted by 
the notary after the questions and answers to which they respectively 
relate. 


In answer to questions propounded by Mr. Starrorp the witness 
Says : 

X Q. 14. Did you take a special course in chemistry in the Uni- 
versity of the City of New York, or did you only take such instruc- 
tion in chemistry as the entire class was required to take’ 

A. ‘The work in the chemical laboratory was additional to the 
lectures required for the degree and was optional. 

X Q. 15. Did you devote yourself specially to work in the chemi- 

eal laboratory ? 
117 A. I guess I had better say yes to that. 
X Q. 16. How long were you in the New York Univer- 
sitv ? 

A. Three years. 

X Q. 17. During how many of those years did you study chem- 
istry ? 

A. One. 

XQ. 18. Which of the three years was that? 

A. 1 don’t recollect. 

X Q. 19. How much time during that year did you devote to 
practical work in the chemical laboratory ? 

A. An hour a day for probably three months. 

X Q. 20. Who was your instructor in that work ? 

A. Henry Draper. 

X Q. 21. In the course of that work did you do anything in con- 
nection with hydrogen peroxide ? 

A. No. 

XQ. 22. Name any students that worked with you in the chem- 
ical laboratory there. 

A. A. 3. D. Thomson, and, I think, also James H. Balston, A. R. 
Thompson ; in fact, a majority of the class of 1874, as may: be seen 
by reference to the university catalogue. 
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X Q. 25. Do you know where the three gentlemen whose names 
you have mentioned, or either of them, now are? 

A. A. 3. D. Thomson, according to my latest information, 1s in 
Edinburgh, Scotland ; James H. Balston is in Brooklyn, New York; 
A. R. Thompson is in New York, N. Y. 

X Q..24. Have vou ever worked in a chemical laboratory and 
there made a special study of chemistry elsewhere than at the New 
York University, as you have testified to ? 

A. I have prepared experiments for lectures in the medical de- 
partment of the University of Georgetown ; otherwise no. 

XN Q. 25. What was the extent of your work there? 
118 A. Generating oxygen and other gases ahd preparing the 
apparatus to be used by the lecturer. 

X Q. 26. I meant by my question, how long was your employ- 
ment’there ? 

A. One or two years. 

X Q. 27. How long ago was that? 

A. As near as I| can recollect, it was 1876 or 1577. 

X Q. 28. Can’t you state whether it was one year or two” 

A. I think it was two ; cannot say positively. 

X Q. 29. Who was the lecturer for whom you did this work ? 

A. B.S. Hedrick, of this city. 

X Q. 30. Is he a relative of yours ? 

A. My father. ; 

X Q. 31. When did you first hear of the complainant’s patent in- 
volved in this suit? 

A. When it issued. 

X Q. 32. State the circumstances under which you then heard 
of it. 

A. I was instrumental in procuring it, and therefore noted it when 
it issued. ; 

X Q. 33. State what you did in procuring it. 

A. I argued the matter before the Department as the representa- 
tive of Mr. Pollok, who was the solicitor for the application 

X Q. 34. At all stages of the application ? 

A. Possibly not at all stages. 

X Q. 35. State in detail, as far as you can remember, each step in 
the proceedings to obtain the patent in which you fook part and 
specifically what you did. 

A. So far as I recollect, | examined the references which were 
given by the Patent Office; I consulted with Mr. Pollok as to the 
pertinency of those references ; I read the inventor’s statements, and 
| presented to the Patent Office, as the result of consultations with 

Mr. Pollok, the points of difference and of novelty. 
119 X Q. 36. How many times did you argue the matter of the 
application for the complainant’s patent before the Depart- 
ment officials ? 

A. Several times. I cannot say precisely how many. 

X Q. 37. Is it your belief that you argued it every time an argu- 
ment was made there ? 

A. It is. 
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X Q. 38. Were you in Mr. Pollok’s general employ at that time 
or were you specially employed for the particular services rendered 
in connection with that application, to which you have testified ? 

A. My employment was special in one way, but general in an- 
other. 

X Q. 39. State in what way it was special and in what way it was 
general. 

A. It was special in that I was not employed on a salary,and that 
I did not attend to all Mr. Pollok’s cases, and general in that I did 
attend to a great many of his cases, and particularly to those in- 
volving chemical principles. 

X Q. 40. Had you an office in Washington at the time you ren- 
dered the services spoken of in the application for complainant’s 
patent ? 

A. | had the same as | have now. 

X Q. 41. ‘Which 1s where? 

A. In this room. 

X Q. 42. That is, with Mr. Pollok ? 

A. In one of Mr. Pollok’s rooms. 

X Q. 43. When you say you had and have an office do vou mean 
that you rent one of your own or simply that you occupy a desk 
in Mr. Pollok’s office ? 

A. I mean that I have my own business which I attend to there. 
There is no rent eo nomine 

X Q. 44. Then you do not hire an office yourself? 

A. No. 

X Q. 45. Is your name upon the door of any office? 

120 A. It is not. 

X Q. 46. When first did you make special examination 
of the authorities and subject testified to in your answer to ques- 
tion 6°” 

A. About two years ago, as I now recollect. 

X Q. 47. Where and when has it been recently proposed to use 
hydrogen peroxide as a reagent in quantitative analysis ? 

A. In the “American Chemical Journal” for 1883 there is an 
article based upon foreign publications, in which the scheme is re- 
ferred to. 

X Q. 48. Who proposed to use it for bleaching cloth as early as 
1878? 

A. That use is referred to in Payen’s Industrial Chemistry by 
Paul. 

X Q. 49. Is that all you know about the proposition to use hy- 
drogen peroxide for bleaching cloth as early as 1878? 

A. Yes. 

X Q. 50. State specifically what you mean when you say hydro- 
gen peroxide consists of the same elements as water? 

A. If you decompose water you will obtain hydrogen and oxy- 
gen. If you decompose hydrogen peroxide completely you will get 
hydrogen and oxygen. f 

X Q. 51. Will you get by such decomposition nothing but those 
two elements? 
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A. Nothing. 

X Q. 52. In what proportion will you get those two elements in 
each case? 

A. In water two volumes of hydrogen to one volume of oxygen, 
or by weight two parts of hydrogen to sixteen of oxygen: In hy- 
drogen peroxide equal volumes of hydrogen and oxygen; by weight 
two parts of hydrogen to thirty-two parts of oxygen. 

X Q. 53. In your answer to question 6 you state that the opera- 
tion of making hydrogen peroxide can be shortened by cooling the 
vessel. Is not the direction to do that contained in all elementary 

chemical works with which you are familiar ? 
121 A. The statement is “by cooling * * * witha mix- 
ture of ice and salt.” This mixture produces a lower tem- 
perature than ordinarily recommended. 

X Q. 54. How do you know that fact? 

A. The ordinary recommendations do nut contemplate the use of 
a refrigerating mixture of such intensity as | know ice and salt to 
be, as well by experience as from statements in scientific works. 

X Q. 55. Do you know what “the ordinary recommendations con- 
template” beyond or aside from what is stated in the works them- 
selves on that subject? . 

A. If the work stated that the chloride of barium remained in 
solution I should know that such a low temperature as would cause 
the crystallization of the said chloride was not contemplated. 

X Q. 56. Do not most or all of the text-books on this subject state 
in substance and in general terms that the vessel containing the 
liquid mixture should be kept cool during the process of manufact- 
uring hydrogen peroxide? 

A. They do. | 

‘+X Q. 57. Now, do you know what process of cooling is contem- 
plated by these recommendations, aside from what is stated in the 
books themselves, in any individual instance? 

A. No. 

X Q. 58. You have stated in your testimony that the manufact- 
ure of hydrogen peroxide was a process of much difficulty prior to 
the complainant’s alleged invention, and have cited some authori- 
ties bearing upon that point. Now, wherever any of the text-books 
cited or alluded to by you in such testimony speaks of the difficulty 
of the process, and wherever you speak of the same thing, is not 
chemically pure hydrogen peroxide or what is substantially so 


meant? 
122 A. The production of a very concentrated hydrogen per- 


oxide is much more difficult to manufacture than one of 
less concentration. Generally the. very concentrated article is, no 
doubt, referred to, but not always. The same difficulties are en- 
countered toa less degree in the manufacture of a more dilute 
article. 
X Q.59 What do you mean by a greater or less degree of concen- 
tration in hydrogen peroxide? 
A. More or less admixture of water. 
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X Q. 60. That is, I understand, that the greater the concentra- 

tion the less water and the less the concentration the more water? 
' A. Yes; the less or more water proportionately. 

X Q. 61. Now, as water and hydrogen peroxide are composed of 

the same elements, can you explain the question of concentration 


a * more particularly by employing the terms of the chemical elements 
in giving the explanation ” 

Fa A. While hydrogen peroxide is composed of the same elements 

as weter, it is yet a different substance or chemical compound and 


is dissolved in the water which is present; it is a solution just as the 
| ordinary acids of commerce are solutions. I donotunderstand how 
the employment of the terms of the chemical elements can assist 
. the explanation. 

X Q. 62. Are not the relative proportions of oxygen and hydrogen 
very different in concentrated hydrogen peroxide and in dilute hy- 
drogen peroxide, or in what you call a solution of hydrogen per- 
oxide? 

A. The relative proportions of the oxygen and hydrogen in the 
chemical compound hydrogen peroxide are the same in all cases. 
Where a larger relative quantity of hydrogen peroxide is dissolved 
in the water 1 larger volume of oxygen can be obtained by decom- 
position of that quantity. 

, X Q. 63. If a solution contains, for instance, twenty per cent. of 

~ hydrogen peroxide and another solution contains forty per 

lo 123 ~— cent. of hydrogen peroxide, what will be the relative propor- 
7 tions of hydrogen and oxygen in the two solutions? 

A. Approximately, as there is double the quantity of hydrogen 
peroxide present in the forty per cent. solution, the quantity of oxy- 
gen in excess of what is contained in water would be double; con- 
sequently there would be a larger quantity of oxygen obtained by 
a complete decomposition of the solution. 

X Q. 64. Then, as the degree of concentration increases, the pro- 
portion of oxygen becoines greater relatively to the proportion of 
hydrogen, does it not? 

A. Yes; because hydrogen peroxide contains more oxygen pro- 
portionately than water. 

X Q. 65. Now, is not the difficulty and the only difficulty in ob- 
taining hydrogen peroxide of a high degree of concentration due to 
holding the requisite quantity of oxygen in the solution? 

A. The principal difficulty is undoubtedly to prevent some of the 

j hydrogen peroxide from decomposition—in a state of great concen- 

a - tration. 

: X Q. 66. Is there any great difficulty or have any of the text-. 
¥ books or works referring to chemistry intimated that there is any 
difficulty in obtaining a solution of hydrogen peroxide containing 
a: ten per cent. of hydrogen peroxide, so far as you know? 
}' A. For chemical purposes there would be no very great difficulty 
AD in preparing a solution of that strength in small quantities. I do 
yi not know that the text-books refer specifically to such a solution. 

X Q. 67. What do you understand text-books and articles on 
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chemistry generally to allude to when they speak of hydrogen 
peroxide—that is, what degree of concentration? 

A. That could only be ascertained from the connection. 

X @. 68. Making such connection in the works and language 

cited by you on your direct examination, wherein the diffi- 
124s culty of making hydrogen peroxide is spoken of, what degree 
of concentration do you understand to be meant ? 

A.. Referring to my answer to question 6, Thomsen I understand 
to be preparing a solution of moderate concentration. Wurtz in 
the paragraph quoted refers to the most concentrated, for it 1s ex- 
pressl y said that the oxygenated water is to be concentrated and 
pure. berzelius, in speaking of Thenard’s use of sulphuric acid, | 
understand to mean all stages of concentration—that is to say, he 
was never able to get more than a very dilute solution on account 
of the escape of the oxygen; the reference in Payen’s Industrial 
Chemistry, in Wagner & Gautier’s Chimie Industrielle, and in the 
Chemical Society Journal I understand to be to a solution of moder- 
ate concentration. 

X Q. 69. What percentage of hydrogen peroxide in the solution 
do you mean when you use the phrase “ moderate concentration ?” 

A. Three per cent. solution would be a moderate concentration, 
but, of course, the words include a less or greater degree of concen- 
tration. 

X Q. 70. Do you mean three per cent. where you. have used the 
expression “ moderate concentration ? ” 

A. Three per.cent., more or less; it might be as high as ten per 
cent. 

X Q. 71. Then, by moderate concentration, you wish to be under- 
stood as meaning anywhere from three to ten per cent. ? 

A. Yes. 

X Q. 7°. What percentage do you wish to be understood as mean- 
ing when you speak of a very dilute solution ? 

A. Say below three per cent. 

X Q. 73. What do you call a high degree of concentration ? 

A. Above ten per cent. may be called a high degree. 
125 X Q. 74. Why do you select these points of division as 
marking the limits of “ very dilute,” “ moderate,” and “ high” 
degrees of concentration ? 

A. Many o! the works refer to the use of three per cent. or there- 
abouts as useful for the purposes stated, and for that reason princi- 
pally I selected that —a basis for a product of moderate concentra- 
tion. Allowing a reasonable limit for the use of general terms, I 
fixed ten per cent. as a limit above which the concentration might 
be considered “high.” I call the solutions above three per cent. 
“dilute” because below the point which I had fixed as being a 
“ moderate ” concentration. | 

X Q. 75. Is it your opinion that treatises or articles upon chem- 
istry, where they speak of “dilute,” “ moderate,” and “ high” con- 
centration, mean the same percentages of hydrogen peroxide in the 
solution that you have given as your meaning in the use of those 
terms ? 
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A. The words are of general meaning and would be applied with 
a great deal of latitude; but if a standard is to be set, my opinion 
is that the amount given will answer as well as another. 

X Q. 76. My question is if you think the use of those terms in 
standard and well-known authorities, such as you have spoken of 
in your direct examination, indicates about the same percentage 
that you have stated as your meaning ? 

A. Yes; unless from the context it could be gathered that a dif- 
ferent meaning was intended. 

X Q. 77. Are not the terms “dilute,” “ moderate,” and “hgh” 
concentration ones that have a somewhat definitely recognized 
meaning among chemists, when used, of the degree of concentration 
of hydrogen peroxide in a solution ? 

A. So far as I am aware, they have no fixed and precise limits, 
but are applied just as they are to any solutions and all solutions. 

X Q. 78. Lf you saw the phrase “ high degree of concentra- 
126 ~—tion of hydrogen peroxide” used by a recognized chemical 
authority, would it convey to you no definite meaning as to 

the percentage of hydrogen peroxide in the solution? 

A. I would understand that a relatively large proportion of hy- 
drogen peroxide was dissolved. 

X . 79. What percentage ? 

A. It would be impossible to give any precise percentage. It 
might refer to the almost pure hydrogen peroxide prepared by The- 
nard; but I would ordinarily understand a solution with considera- 
bly less hydrogen peroxide, say anywhere above ten per cent. 

X Q. 80. If you call ten per cent. a high concentration what would 
you call twenty per cent. ? 

A. That would be a high concentration too, and if a comparison 
were intended it would be a higher degree of concentration. 

X Q. 81. Then, by your terminology a high degree of concentra- 
tion of hydrogen peroxide solution means anything from ten per cent. 
of hydrogen peroxide in the solution up to hydrogen peroxide in 
almost a pure state ? 

A. Yes. 

X Q. 82. What are the purposes for which a dilute solution of 
hydrogen peroxide, as stated by you, are useful? 

A. As medicine, cleaning old paintings, such as are tarnished by 
sulphurated hydrogen, and as a disinfectant. 

X Q. 83. Do you know what is the degree of concentration of 
hydrogen peroxide as an article of merchandise at the present time? 

A. Some of the journals state, according to my recollection, that a 
solution of two or three per cent. is an article of industry and com- 
merce. I understand, from the testimony in this case, that solutions 
of from three to five per cent. are sold in this country. 

X Q. 84. Is that all you know on the subject ? 
127 A. I know otherwise that it has been made and sold as a 
means of bleaching ladies’ hair, but I have never ascertained 
the strength of the solution except as above stated. 

X Q. 85. Is your present situation as to an office and your rela- 

tions to Mr. Pollok the same as they were at the time the applica- 
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tion for complainant’s patent was pending before the Department, 
and have they so continued from that time to the present ? 

A. Yes. 

X Q. 86. How is hydrogen peroxide produced chemically ? 

A. It is produced by the decomposition of binoxide of barium 
with acid in the presence of water. 

X (). 87. How is that decom position effected ? 

A. The barium unites with the radical of the acid in virtue of 
their chemical affinity and the oxygen of the binoxide of barium 
unites with the hydrogen set free. 

X Q. 88. What, if anything, is done to aid the reaction after the 
binoxide of barium is added to the acid solution ? 

[t is customary to cool the mixture and also to stir it. 

X Q. 89. Are stirring and cooling spoken of in tie earliest books 
describing hydrogen peroxide ? 

A. They are, so far as I have examined them. 

X Q. 90. What is the object and purpose of the stirring ? 

A. To diffuse the binoxide of barium in the acid solution. 

X Q. 91. Has stirring any other purpose, use, or benefit in the 


manufacture of hydrogen peroxide except to bring the particles of 


binoxide of barium in contact with fresh particles of the acid solu- 
tion ? . 

A. Yes; it prevents the hydrogen peroxide, when formed, from 

remaining in contact with the undecomposed particles of binoxide 
of barium, which would tend to liberate the oxygen. 
128 X @. 92. How does it do this? 

The general explanation is that it is due to catalytic 
action, the nature of which is not understood. Theories have, how- 
ever, been propounded to account for the action. 

X Q. 93. What do you say is due to the catalytic action ? 

A. The decomposition of the hydrogen peroxide after it is formed 
by liberating oxygen. 

X Q. 94. How does stirring prevent the catalytic action ? 

A. Its tendency is to prevent the hydrogen peroxide from re- 
maining in contact with the particles of binoxide of barium. 

X Q. 95. Can it do this otherwise than by bringing the particles 
of barium in contact with fresh particles of acid, so as to exhaust 
the barium by reaction producing more hydrogen peroxide ? 

A. When barium binoxide is decomposed by dilute acid the ba- 
rium neutralizes the acidity at the places of contact. If there were 
no movement in the liquid instead of being acid at those placeg it 
would remain neutral or alkaline. This would render the peroxide 
of hydrogen more unstable than it would be were the acidity of the 
solution maintained. Moreover, at those points the solution of hy- 
drogen peroxide would be much concentrated, which is further 
favorable to its decomposition. Thirdly, if there were no stirring 
the hydrogen peroxide would remain in contact with those ma- 
terials, which, by their very presence (catalysis), produce its decom- 
position into water and oxygen gas. 

X Q. 96. How does the stirring remedy or avoid these dangers ? 
The stirring tends to carry off the hydrogen peroxide and 
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mingles it with the solution, so that it is in a less concentrated form. 

It separates it more or less from the particles which are ready 

to effect its destruction, and it tends to restore continually the 

129 acid nature of the liquid wherever it becomes neutralized by 
the reaction with the barium binoxide. 

X Q. 97. Is not all this simply another way of stating that the 
motion in the liquid mixture caused by the stirring brings or tends 
to bring the particles of barium in contact with fresh particles of the 
acid, so that the particles of barium will be converted into hydro- 
gen peroxide ? 

A. Undoubtedly the stirring has this effect or tends to have it, but 
that is not all, for then it would be immaterial how much binoxide 
of barium was in the solution at one time. Probably it was first 
resorted to to accomplish that effect, of bringing the particles of 
barium binoxide into contact with the particles of acid. 

X Q. 98. Is the unfavorable presence which you have mentioned 
of the barium which has not reacted and of the neutralized parti- 
cles of acid in contact with the hydrogen peroxide that has formed 
cured or avoided in any way by the motion in the liquid, except 
as that motion tends to and does bring the fresh particles of barium 
in contact with fresh or unneutralized particles of acid, so as to dis- 
pose of them by further reaction ? 

A. The disposal of the binoxide of barium by reaction with the 
acid would not prevent the disadvantages arising from its presence 
undecom posed, because it occurs later in time. Chemical reactions, 
like all other things, require time to bring them about, and where 
particles of a solid are introduced into a liquid it is necessary to vro- 
duce a reaction first with the surface molecules of the solid particles, 
afterwards with the interior ones as they successively become sur- 
face molecules. It may be said, however, that the stirring which 


_tends to bring the particles of binoxide of barium and of acid into 


contact tends also, in a greater or less degree, to avoid the diffi- 
culties named. 
X Q. 99. Will you state exactly how stirring the liquid 
130 ~ overcomes the disadvantage of the neutralized acid and the 
particles of barium upon which the acid has not yet acted 
coming in contact with the hydrogen peroxide, except as they are 
disposed of by being brought in contact with fresh acid—that is, 
— else is such unfavorable contact prevented or ended ? 

The motion tends to diffuse the hydrogen peroxide equally 
Pat lh the liquid; nothing else seems to be necessary beyond 
what has already been said. I do not, however, pretend to state in 
detail everything that takes place in the manufacture of hydrogen 
peroxide, for doubtless there are many things which no one under- 
stands. I only mention some phenomena which I am satisfied do 
take place. 

X Q. 100. Will you please state in detail all the beneficial effects 
of stirring the liquid in the process of manufacturing hydrogen 
peroxide, so far as they are definitely known to you, and state ex- 
actly how the motion caused by the stirring produces such effect ? 

A. The stirring, by bringing the particles of liquid successively 
‘ 
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in contact with the walls, which are cooled, tends to maintain aunl- 


form low temperature throughout the liquid ; besides this, I do not 
think there is anything to add to previous answers. 

X Q. 101. .Please state again what are the dangers or unfavorable 
presences around the hydrogen peroxide as it first results from reac- 
~~ in the process of manufacture. 

First, rise of temperature, due to the combination of the barium 
with the acid , ond, the existence of the pe ‘roxide of hydroge non 
a state of approximate purity at those points where the reaction has 
just taken place ; third, the absence of acid at that point (peroxide 
of hydrogen being more stable in an acid than in a neutral or alka- 


line solution); fourth, the presence, in contact with the per-— 


131 ~=oxide of hydrogen, of the barium binoxide, including the 
lmipurities which the article as actually wade and used con- 
tains. | 


X Q. 102. Are the third and fourth difficulties mentioned in 
vour last answer anything more than explanations or reasons of the 
second difficully you mentioned in the same answer ? 

A. Yes; they are. 

X Q. 103. ‘Then will you explain more fully th® nature and causes 
of the second difliculty mentioned ”? 

A. The neture is simply that when peroxide of hydrogen 1s 
formed it is of course first produced and then dissolved in the sur- 
rounding liquid, so that for a time it exists in a nearly pure state, 
or certainly in a very concentrated solution, and that in this form 
it is much more ready to part with its extra equivalent of oxygen 
than if it is mixed with or diffused through much water. 

XQ. 104. What is the surrounding liquid at the moment of the 
formation of the hydrogen peroxide ? :; 

A. Dilute acid principally. 

X Q. 105. Into what liquid does the motion take the hydrogen 
peroxide after its formation ? 

A. Dilute aeid. 

X Q. 106. By dilute acid, in these answers, do you mean the acid 
as first put in or as rendered dilute by the che mical reaction which 
wees ie the hydrogen peroxide? , 

The acid as it exists at the time of the reaction between the 
bow She molecules. It would be the acid as originally put in, at 
the beginning of an operation, but the acid considerably weakened 
in consequence of the reaction at the end of an operation. 

X Q. 107. Has one method of stirring any advantage over another, 
so far as the hydrogen peroxide produced is concerned ? 

A. So far as the chemical compound called hydrogen peroxide is 

concerned there is none. 

132 X Q. 108. Has the particular direction of motion produced 
by stirring in and of itself any virtue in the manufacture of 
hydrogen peroxide? 

A. Some changes in direction would produce no difference ; others 
might be highly advantageous. 

X Q. 109. Would it make any difference whether the motion is 
from right to left instead of from left to right? 
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‘A. It would not, so far as | am aware. 

X Q. 110. Would it make any difference if motion is downward 
instead of upward ” | 

A. You cannot produce a downward motion without a corre- 
sponding upward motion in a body of liquid in a vessel. 

X Q. 111. When there is both upward and downward motion in 
the liquid has the one more virtue than the other in the manu- 
facture of hydrogen peroxide t 

A. When the liquid, being dilute acid, is given an upward mo- 
tion in one part of the vessel and a downward motion in the other the 
effect of the upward movement is to lift the solid particles and pre- 
vent them from settling at the bottom of the vessel. The downward 
motion is a necessary corollary of the upward. You cannot have 
one without the other. 

X Q. 112. Question repeated. 

A. If a distinction is to be drawn between two inseparable things 
the upward motion of the liquid has the greater virtue. 

X Q. 113. What is it? 

A. It tends to lift the solid particles and prevent their settling at 
the bottom of the vessel. 

X Q. 114. Any other? 

A. So far as I am aware, none, except what would follow from 
that action. 

X @. 115. What action ” 

A. The lifting of the solid particles. 

X Q. 116. What is the virtue of lifting the purtic'es of sod matter 

upward ? 
133 A. If there should be no upward movement the solid parti- 

cles would remain at the bottom of the vessel. The same 
particles of liquid would also remain at the bottom of the vessel 
and in contact with the solid particles; thus the acid in those parti- 
cles of the liquid would soon be neutralized and the liquid be ren- 
dered alkaline, the hydrogen peroxide formed by the decomposition 
would exist in that part of the liquid, and in contact with substances 
liable by their presence to decompose it; the lifting carries up the 
solid and liquid particles and causes a mixture of the same through- 
out the body of the liquid and constantly presents new particles of 
acid to act upon the binoxide of barium, maintaining the acidity in 
all parts of the liquid, diffusing the hydrogen peroxide as it is 
formed and preventing any particle of hydrogen peroxide remain- 
ing long in contact with the same solid particle. 

X Q. 117. Is the chemical reaction more perfect when the motion 
is in an upward rather than in the downward direction, provided the 
condition of the acid and the diffusion of the barium in it is the 
same in both cases ? 

A. The direction of motion of the particles at the time of reaction 
would have, in ny opinion, no effect, provided other conditions were 
the same. 

X Q. 118. Are there any known means of manufacturing peroxide 
of hydrogen except mixing binoxide of barium with an acid? 


A. You can use other metallic peroxides—such, for example, as 
. 
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calcium binoxide, peroxide of potassium or sodium; it can also be 
formed by electrical action, or by theslow oxidation of phosphorus ; 
but these would hardly be called manufacturing processes; in fact, 
the process of using barium is the only one of much utility. 

X Q. 119. Is it your opinion that the complainant’s alleged: in- 
vention has added anything to what was previously known as to 
the ingredients or combinations of ingredients from which hydrogen 

peroxide can be obtained ? 
13 A. No. 
X Q. 120. Then when you say, in your answer to question 
9, that complainant’s patent shows new means for the manufacture 
of peroxide of hydrogen, do you refer to anything more than the 
method of mixing the ingredients from which that article is pro- 
duced ? 

A. No. 

X Q. 121. Is not the ease or difficulty of keeping the binoxide of 
barium suspended in the liquid and preventing its falling to the 
bottom of the vessel greatly affected by the state of division of the 
barium—that is, by its being in more or less minute particles? 

A. The more minute the division the easier it could be kept in 
suspension. i 

. Q. 122. Then does the specific gravity of the solid, as that 
phrase is ordinarily used, necessarily indicate the difficulty of keep- 
ing it suspended in a liquid of less specific gravity ? 

A, Yes. 

X Q. 123. What is the specific gravity of gold? 

A. It is very great. I don’t recollect the precise number. 

X Q. 124. Does the specific gravity of goid necessarily indicate 
the difficulty of keeping it suspended in water ? 

A. Yes, eo" conditions being equal. 

X Q. 125. What other conditions affect the question ? 

At hon e already said that the state of division affects it. 

X Q. 126. Cannot gold, the specific gravity of which is commonly 
said to be much greater than that of water, be easily suspended in 
water, and without difficulty ? 

A. It would be very difficult to suspend any considerable propor- 
tion of gold in water. 

X Q. 127. Please answer without reference to proportions ; 
135 and my question is, cannot gold easily be suspended in water 
without the slightest danger of its falling to the bottom of 

the vessel ? 

A. No. . 

X Q. 128. Will not the gold leaf used by dentists float upon the 
— ice of the water without difficulty ? 

If properly disposed—yes ; so will an iron ship float upon the 
ly 

X Q. 129. Is it the same cause that floats an iron ship and floats 
gold leaf used by dentists on the surface of water ? 

A. Yes; the water displaced is greater than the ‘solid bulk of the 
material would be if it were in one solid, homogeneous mass or were 
divided into a number of such separate masses. 


| 
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X Q. 130. Am I to understand by your statement in your direct 
examination that it is your opinion that the complainant’s alleged 
invention consists in the directions of the motions which his appa- 
ratus is alleged to produce ? 

A. Yes; but I should say it was the motions rather than the 
directions. 

X Q. 131. Then is it your opinion that the production of those 
motions by any agency would be an infringement of his patent ? 


(Objected to as incompetent.) 


A. Yes; to give the same motions the agency must necessarily be 
substantially alike. 

X Q. 132. If the same motions were produced by several men stir- 
ring the liquid with sticks, would this be an infringement of the 
complainant’s patent ? 

(Objected to as incompetent.) 


A. The same motions could not be produced by the means stated, 

and therefore the use of such means—that is, several men armed 

with sticks—would not be within the patent, in my opinion. 

136 X Q. 133. Assume that precisely the same motions could 

be produced by several men using sticks to stir the liquid, 

would the production of such motions by that means be an infringe- 
ment of complainant’s patent, in your opinion ? 


(Objected to as incompetent and as already answered and as mak- 
ing an improper assumption.) 


A. The assumption appears to me inadmissible. The use of such 
means would not infringe complainant's patent, in my opinion. 

X Q. 134. I do not ask for your opinion as to the admissibility of 
the assumption. I say: Assume that precisely similar motions 
could be produced in that way, and then say as to whether the pro- 
duction of the motions in that way would be an infringement of the 
complainant’s patent. 


(Same objection.) 
A. The use of such means would not infringe the patent. 


Defendant gives notice that he will move to strike out all of this 
witness’ direct testimony on the subject of the nature and scope of 
the complainant’s alleged invention unless the last three questions 
are or one of them is answered, categorically, yes or no, on the 
ground that the answers given to those questions are designedly 
evasive and cuntumacious, and that the witness practically refuses | 
to submit to cross-examination. 

Complainant’s counsel submits that the answers given have been 
fair and candid. 

Witness desires to say that his object is to answer the questions 
fairly, fully, and frankly, but he does not think that he ought so to 

auswer them as to misrepresent his opinion; that the an- 
137 swers were given in the form adopted because it seemed to 
him from the framing of the question that simple “ Yes” or 
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“No” would misrepresent him, the assumption seeming to witness 
to involve an absurdity. It being his opinion that the patent does 
not contemplate any kind of stirring with an ordinary stick or sticks 
in the hands of an operator or operators, witness has no hesitation, 
after this explanation, in answering no. 


X Q. 135. Then, to repeat the substance of the last three ques- 
tions, assuming that motions precisely the same as those claimed to 
be produced by complainant’s apparatus can be produced by several 
men stirring with sticks, would the production of such motions by 
this means be an infringement ol complainant’s patent, In your 


opinion t 


(Same objection.) 


A. No. 

X Q. 136. Then, since you say that in your opinion complainant's 
invention consists In production of the motions alleged to result 
from the use of the apparatus described by him, and yet that the 
production of such motions by several men stirring with a stick, if 
that can be done, would not be an infringement, where do you draw 
the line between the production. of the motions *and the means by 
which such motions may be produced ? 

A. While the patentee, so far as I am aware, Was the first to dis- 
cover that the motions therein referred to were useful in the manu- 
facture of hydrogen peroxide, it is evident also that he did not con- 
template the use of hand-stirring, as included within the patent, 
and that such stirring was not regarded by him as the equivalent of 

the mechanical stirrer described. The means of stirring 
138 which are necessary to give the motions must evidently be 

substantially like or within the same category as the appa- 
ratus described. 

X Q. 137. By the words “ within the same category ” do vou mean 
stirring by any kind of mechanical apparatus? 

A. Yes, provided it gave to the liquid the motions referred to. 

X Q. 138. Am I to understand that it is your opinion that the 
complainant's alleged invention consists in discovering that the 
stirring necessary in the manufacture of hydrogen peroxide could 
be performed by mechanical apparatus instead of by hand? 

A. No. 

X Q. 139. Does it, then, consist in the production of certain al- 
leged motions by means of any kind of mechanical apparatus, in 
your opinion? : : 

A. Yes, provided the apparatus was not utterly unlike, so as to be 
in no sense an equivalent of that described. 

X Q. 140. Do you consider yourself a mechanical expert ? 

A. Yes. 

X Q. 141. What experience, studies, or other qualifications have 
you had to render you an expert on the subject of mechanical ap- 
pliances and apparatus ? | 

A. In college we had lectures upon the elements of mechanics 
and physics; since my graduation I have been engaged in the study 
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of various machines and the preparation of specifications describing 
them, and in explaining the differences in construction and oper- 
ation of different classes of machines. 
X Q. 142. Now, am I to understand you that it is your opinion 
‘af as an expert that a “continuous movement of rotation, as well in 
> vertical as in horizontal planes,” producing “rotary or eddying 
: movements” in a liquid cannot be produced by men stirring that 
liquid with sticks by hand? 
139 A. My opinion is that while with ordinary stirring there 
might be a slight movement of the particles of liquid in 
vertical planes as well as round and round horizontally, the vertical 
rotation could not be compared to the rotary movements in vertical 
planes contemplated by the words quoted. 


Defendant gives notice that he will move to strike out the whole 
of the last answer as not being responsive tothe question and as being 
deliberately evasive of the question. 

X Q. 143. Last preceding question repeated. I ask for no com- 
parisons. I ask for a simple answer on a single question of fact. 

(Objected to as already fully answered.) 


A. The answer was intended to mean that the vertical movements 
which could be produced by ordinary stirring would not be a con- 


Ve tinuous movement of rotation in vertical planes, as those words are 
- used in the quotation. With this explanation, I answer no to the 
. question. 


Notice of same motion with regard to this answer as to previous 
one. 


X Q. 144. Is it your opinion as a mechanical expert that there is 
anv novelty in the apparatus described in the specification of com- 
plainant’s patent in and of itself, irrespective of the results produced 
by that apparatus? 

A. No; except in some minor details. 

X Q. 145. Specify any detail of the apparatus itself which you con- 
sider novel. 

A. So far asI am aware, the matters pointed out in the second and 
succeeding claims of the patent are novel in and of themselves. 

X Q. 146. Lask you to specify those details. 

A. It is new to suspend a screw in a vessel so that it does 
: 140 not touch the bottom, and to attach a disk to the shaft of said 
b screw. It is new to make a detachable connection between 
the said serew-shaft and the shaft by which it is operated and from 
which it is suspended. The general combination of acid receptacle, ° 
the jacketing vessel, suspended screw, power shaft, and means for 
| preventing dirt from falling into the vessel—that is to say, a disk 
| on the screw shafi—is also new, so far as I am aware. 

X Q. 147. Do you say that there never was a shaft moved by 
| mechanical appliance suspended in a vessel so as not to touch the 
J bottom, prior to the complainant's use thereof? 
og A. No; I do not assert it. 


| 


84 CHARLES MARCHAND VS. FREDERICK EMKEN. 


X Q. 148. Do you as a mechanical and patent expert think there 
is any novelty or invention involved in merely adding a screw to 
the lower end of a shaft thus suspended ? 

A. That would depend upon the results to be obtained. As a 
broad proposition, I should say not. 

X Q. 149. Do you asa mechanical and patent expert consider that 
there is any novelty or invention involved in attaching a disk to the 
shaft descending into a vessel to keep dirt or other matter from fall- 
ing into the vessel ? 

A. Yes; under proper circumstances. 

X Q. 150. Do you mean to say, as a mechanical and patent ex- 
pert, that you never saw or heard of a precisely similar use of a disk 
for the same purpose, and that you would be very much surprised 
to find that there was one in use fifty years ago, and that they have 
been constantly used from that time to the present for the same ora 
similar purpose ? 

A. I do not at present recollect of a precisely similar use. At the 
same time it is possible, as I have not made a thorough investiga- 
tion of the subject, that such use might have existed. [I would not 

be very much surprised if it were found to be so. 
14] X Q. 151. Do you know what a dasher is in the most 
primitive and common form of a butter churn ” 

A. Y es. : 

X Q. 152. Is it not substantially a shaft to ply up and down in 
the body of the vessel of the churn? 

A. No. 

X Q. 153. What is it’ 

A. It is a rod provided with cross-pieces at the bottom projecting 
at right angles to the length of the rod, the latter passing through 
and guided by a hole in the cover. | 

X Q. 154. Is not its motion up and down in the process of ciurn- 
ing ? 

A. Yes. 

X Q. 155. Did you never see a disk attached to such a rod, above 
the cover through which it works’? 

A. It is possible, but I-do not recollect it. 

X Q. 1553. Would you not regard such a disk as substantially the 
same as that mentioned in the complainant’s patent ? 

A. No. 

X Q. 156. Am I to understand from your direct examination as 
to the manner in which you consider the apparatus used by defend- 
ant to be an infringement of complainant’s patent to consist in the 
devices of the apparatus itself, any or all of them, irrespective of the 
motions produced in stirring the liquid by it? 

A. No; it does not relate to the apparatus in and of itself, apart 
from the rotations in the liquid, in the manufacture of hydrogen 
peroxide, which it is used to effect ? 

X Q. 157. You have spoken in your direct examination of the 
use of a sand blast to engrave a plate. Is it your opinion that after 
the discovery of that use and its being patented it would be a new 
invention to apply a sand blast to clearing iron castings ? 
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142 A. Offhand it would appear to me to be a different inven- 
tion. 

Q. 158. Did you use the illustration of a sand blast without 

being familiar with the uses to which it has been put ” 

A. I have seen the sand blast operate to engrave and I am familiar 
in a general way with its use, but have not made a special study of 
the matter. 

X Q. 159. Do you know anything of the state of the art on that 
subject as shown by the records of the Patent Office, across the 
street 

A. I have never examined the state of the art as contained in the 
records. My knowledge is derived from general reading, conversa- 
tion, or experience. 

X Q. 160. Do you make a specialty of patent law as a study and 
profession ? 

a: De 

X Q. 161. Do you not know that a patent for the application of 
the sand blast to cleaning iron castings has been adjudicated to be 
invalid on the express ground that it was an application of its use 
precisely analogous to its use in engraving, and therefore involved 
no novelty or invention, but was simply a new application of a 
well-known device ? 

A. No. 

X Q. 162. You spoke in your direct examination of compound 
rotation produced by complainant’s apparatus. Has such com- 
pound rotation any virtue in the manufacture of hydrogen perox- 
ide, except to mix thoroughly the particles of the different ingre- 
dients and aid in keeping the barium from settling to the bottom of 
the vessel ? 

A. So far as I know, it has not, but I could not say positively 
that it had none. 

X Q. 163. Is it your opinion as a mechanical expert that a greater 
variety of motions—that is, motions in a greater number of different 

directions at the same time, producing a greater number of 
143 ever-changing eddies and currents and small whirlpools— 

cannot be produced by inen stirring a liquid by hand with 
sticks than are produced by the use of complainant’s appuratus as a 
stirrer ? 

A. Possibly a greater variety of notions could be produced by the 
men with sticks. 

X Q. 164. Do you understand that the acid is in the liquid before 
the barium is put in and is put inall at one time at the outset of the 
process of manufacturing hydrogen peroxide? I am speaking now 
vf the process as described in complainant's patent. 

A. My recollection is that such is the case as described. 

X Q. 165. Would it not make a material difference, in your opin- 
ion, if the acid solution were all putin at once at the outset instead 
of being added in small quantities from time to time, as and when 
the binoxide of barium is added—that is, would not the difficulties 
which you have spoken of as surrounding the hydrogen peroxide at 
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the moment of its formation in the process be more or less affected 
by this circumstance ? 

A. It would not make any material difference 

X Q. 166. Am I to understand from your answer to direct ques- 
tion 11 that the apparatus used by defendant infringes complain- 
ant’s patent, if at all, only as to his first claim ? 

A. My opinion is that the first claim is infringed. The answer 
had reference to no other. 

X Q. 167. I mean to ask if you wish to be understood as express- 
ing the opinion that defendant’s apparatus does not infringe any- 
thing except the first claim of complainant's patent. 

A. 1 don’t understand that the answer expresses such opinion ; 
but, as far as I see, that would be my opinion. 

X Q. 168. Is not the entire body of liquid carried continuously 
around and around in the vessel by the use of complainant’s ap- 
paratus? | 

A. It 1s. 
44 X Q. 169. Do you understand that the entire body of the 
liquid is carried continuously around and ground by the use 
of the defendant's apparatus? 

A. | do. 

X Q. 170. Do you not understand that there are projecting into 
the vessel,used by the defendants in their process boards four, five, 
or six inches wide and eight, ten, or twelve inches or more long 
that remain firm and immovable during the process ? 

A. I understand that there are such boards, though I do not ree- 
ollect the precise dimensions given. 

X Q. 171. Must not a large portion of the liquid strike against 
these boards in its rotary motion in such a way as to completely 
arrest that rotary motion ? 

A. No. Possibly some of it might be arrested for a short time. 

Xx (). 172. What do you understand those boards are put there for 
if it is not to impede the rotary motion suddenly after it has been 
developed ? 

A. I do not know for what purpose they are used. They certainly 
constitute obstructions to the liquid between the revolving blades 
and above the upper series of revolving blades. 

X Q. 173. State vour understanding of the arrangement of the 
stationary projecting boards and the revolving blades us used by the 
defendant. 

A. Atthe bottom of the shaft there is a series of blades fixed to 
and revolving with the shaft. Above these blades there is a sta- 
tionary blade attached to the wall of the vessel or a support thereon 
and projecting inward above the revolving blades.. Above this sta- 
tionary blade the shaft is provided with a second series of revolving 
blades, and above this series there is a stationary blade inwardly 
»rojecting from the wall of the vessel. 

X Q. 174. Ifa particle of liquid in rapid rotary motion around 

and around the vessel comes in contact with one of these sta- 
145 __—itionary boards at its center, assuming the width to be six 
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inches, what is the consequence, so far as the rotary motion of that 
particle is concerned ? 

A. The rotary movement horizontally would be checked. 

X Q. 175. Would it not be completely arrested, so far as that parti- 
cle is concerned, and require the application of a new force before it 
could proceed in the rotary horizontal direction ? 

A. Probably it would. 

X Q. 176. And must it not start on an entirely new and inde- 
pendent motion in an entirely different direction before it can again 
proceed in the horizontal rotary direction and motion? 

A. It would be carried along with the sweep of the current, and 
the direction of the motion would be temporarily altered before it 
again proceeds in the horizontal rotary direction and motion. 

X Q. 177. Is there anything in the apparatus described in com- 
plainant’s patent by which the rotary horizontal motion of the liquid 
is thus completely arrested and the particles absolutely turned in 
ati entirely different direction ? 

A. There is not. 

X Q. 178. Must not the angle made by the line of rotary hori- 
zontal motion and the line which marks the direction that a parti- 
cle of liquid in such motion makes after striking one of the station- 
ary blades in defendant’s apparatus be at least an angle of forty-five 
dey rees ” 

A. It might be less. 

X Q. 179. Would you answer the same if my question assumed 
that the direction of the horizontal rotary motion was perpendicu- 
lar to the face of the stationary blade” 

A. Yes; for the particle of liquid might be carried over or under the 
stationary blade and continue at such an angle less than forty-five 
degrees. 

X Q. 180. You say that the tendency of the centrifugal force of 

the liquid in horizontal rotary motion is te make the liquid 
146 ~=o higher near the walls of the vessel than at the center. Would 

the production of this effect by centrifugal force alone, in your 
opinion, be patentable? 

A. If | understand the question, no. The centrifugal force pro- 
duced by band stirring would cause the liquid to stand at a higher 
level at the walls of the vessel than at the center. 


Adjourned at 10.50 p. m., Saturday, December 13th, subject to 
further notice. 
PHILIP MAURO, 
Notary Public. 


147 W ASHINGTON, January 20, 1885. 


Met, pursuant to notice annexed, at 685 F street, at 11 
o'clock, and thereupon the redirect examination of CHARLEs J. Hep- 
RICK Is proceeded with. 


R. D. Q. 181. Referring to cross-questions 69 to 81, inclusive, you 
were asked what vou meant by “ moderate concentration,” and you 
said that from three to ten per cent. would be a moderate concen- 
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tration, but that the words “ dilute,” “ moderate,” and “ high con- 
centration ” in treatises and articles on chemistry were words of gen- 
eral meaning and would be applied with a good deal of latitude. 
Now, will you please state whether there is any difference in the 


application of the adjectives mentioned between hydrogen peroxide 


referred to as an industrial product and hydrogen peroxide referred 
to as a product of the laboratory ? 

A. In many of the treatises on the subject it is plain from the 
context that when the hydrogen peroxide is referred to it is spoken 
of as a product of the laboratory, having qualities that make it very 
interesting to the chemical expert. When spoken of in this con- 
nection the terms “ moderate” and “high” concentration would 
generally mean a higher concentration than would be meant if the 
same terms were used in connection with hydrogen peroxide as an 
industrial product. 

R. D. Q. 182. What relation to each other do the percentage of 
hydrogen peroxide in aqueous solution and its volume of capacity 
bear? 

A. The term “ per cent. solution” is not very exact. If the per- 
centage be estimated by weight one per cent. is equal to a little more 
than three volumes solution. If the percentage be by measure the 
volume capacity would be nearly half as large again, say about 
four and one-half volume capacity. <A solution of one per cent. by 

weight would be where one pound of hydrogen peroxide 


148 = is mixed with ninety-nine pounds of water, or in that pro-, 


portion. A gallon of such a solution would give‘off, if the 
hydrogen peroxide be completely decomposed, somewhat more than 
three gallons of oxygen gas measured under the standard conditions 
of temperature and pressure. A solution of one per cent. by 
measure would contain one pint of hydrogen peroxide, with enough 
water to make one hundred pints of solution, or in that proportion. 
A gallon of an aqueous solution of one per cent. by measure would 
give off (if the hydrogen peroxide be completely decomposed) 
about four and one-half volumes of oxygen gas under the standard 
conditions. In my previous answers, where I have used the term 
“per cent. solution,’ [ would be understood as meaning by weight. 

RK. D. Q. 183. Now, as an industrial product, what was considered 
a high degree of concentration of hydrogen peroxide prior to the 
time that Mr. Marchand began to make it otherwise than by hand 
stirring ? 

A. 1 understand from the evidence in this case that the customary 
strength of the commercial peroxide of hydrogen was of ten vol- 
umes capacity or less (3.04 % or less by weight), although a higher 
concentration of twelve volumes was also made. 

The authorities which I have examined are to the effect that the 
commercial article was of ten volumes capacity or less. In one in- 
stance it is said that the solution ordinarily used for bleaching hair 
was a ten-volume solution, and that a solution sold for bleaching 
ivory contained 2.) % of rather crude hydrogen peroxide. In the 
extracts from Wurtz (p. 1200), speaking of its use in restoring de- 
signs and oil paintings, it mentions a design of Raphael cleaned with 
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a solution of five or six volumes concentration. In “ Payen’s In- 

dustrial Chemistry ” (1878, p. 37), in speaking of its uses, it 
149 says that the blackened colors of oil paintings have been re- 

stored by a solution containing only two per cent., by measure, 
of hydrogen peroxide, and in the next sentence it says s that it wight 
be used to advantage for cloth bleaching if it were cheaper, ten 
volumes (three per cent. by weight) or less being the standard 
strength. A greater degree of concentration would naturally be 
considered “high,” and even a ten-volume solution might be so 
called if a distinction were to be drawn between it and a more dilute 
article. 

R. D. Q. 184. Several of the extracts that have been offered in 
evidence describe the method of making hydrogen ‘peroxide in a 
solution of water and then the separating of the water from the per- 
oxide of hydrogen so as to make the latter nearly pure or very 
highly concentrated. Is there any suggestion that the last portion 
of the process can-be performed and make the product in quantities 
sufficient for industrial use ’ 

There is no suggestion that anything more than a small 
amount could be produced. All the processes which are described 
as producing anything like pure peroxide of hydrogen are most 
difficult and involve the productions of but a very small quantity. 

R. D. Q. 185. Referring to the extract from Watts (1881), Vol. 8 
p. 1072, he describes how hydrogen peroxide can be prepared in 
considerable quantities follawing the method of Thomsen. Will 
you please state whether that re fers to the preparation of peroxide 
of i for industrial uses or for laboratory uses ? 

It is probable that he refers to both uses; but it is clear that 
he ii describing the manufacture of a solution of hydrogen peroxide 
aud not the pure article free from water. It also appears from the 
reference to the preparation in “considerable quantities” that the 
article to be made is designed for practical use and not as itself an 

object of investigation, study, or curiosity. 
150 R. D. Q. 186. In your answers to questions 68 to 81, in- 

clusive, reference is made to the terms “ dilute concentration,” 
“ moderate concentration,” and “ high concentration,” and you were 
asked what you meant by the terms. Will you please state whether 
this subject had been called to your attention with the view of limit- 
ing the terms referred to prior to the time that those questions were 
asked ? 

A. It had not. Prior to answer to cross-question 68 the only ref- 
erences that | made to the degree of concentration were in my an- 
swer to question 6, at fol. 316 of the print, where I said that in a 
very dilute solution peroxide of hydrogen was less unstable than in 
a more concentrated one, and in the same answer, at fol. 317 of the 
print, I stated that the methods of Pelouze and Duprez were rec- 
ommended only when dilute solutions were to be made. 

R. D. Q. 187. You have said to-day that the expressions “ high 
concentration ” and “ moderate concentration ” would have different 
meanings’ when applied to peroxide of hydrogen as an article of 
commerce and when applied to it as a laboratory product. Now, 
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bearing in mind this distinction, is there anything that you wish to 
correct in your answers to cross-questions 68 to 81, when you under- 
take to define degrees of concentration ? 

A. As | said in my answers to cross- que stions 75 to 77, the words 
have no fixed and precise limitation. They are words of general 
meaning and would be applied with a good deal of latitude. I do 
not know that I could improve upon the answers already given to 
the questions referred to. The terms necessary must be very flexible, 
as all words of relation and comparison are. A tmost common ex- 

ample of this is the use of the words rich and poor. A man 
151 ~—considered rich in one section of the country or at one time 

would be considered poor in another. 
R. D. Q. 188. When'speaking of peroxide of hydrogen as an in- 
dustrial product, what would you consider a moderate degree of con- 
waa and what a high degree? 
That would depe nd upon what degrees of concentration the 
Pick vee ss article had. If, then, it were sold in several degrees of 
concentration the richest in hydrogen peroxide would naturally be 
called of high concentration and the intermediate grades of moder- 
ate concentration. From the evidence and authorities | understand 
that the standard commercial article was formerly of ten volume- 
capacity or less, and from the evidence that it is now made of fifteen- 
volume capacity ; that it 1s also made in considerable quantities of 
twenty-volume capacity, and has for special purposes been made ot 
twenty-five-volume capacity. Under these circumstances the term 
high concentration would be applied to the twenty and twenty-five 
volume solutions, and the term moderate to the fifteen-volume, or 
possibly to the ten and fifteen volume solutions. if there were arti- 
cles of still lower concentration in the market, 
R. D. (). 189. Now, you have said that the method described by 
Thomsen was adapted to the preparation of hydrogen peroxide as 
an useful product, and that you understand Thomsen was prepar- 
ing a solution of moderate concentration, but, of course, the words 
included a less or greater degree of concentration. You also said 
(X Q. 70) that when you used the expression “ moderate concentra- 
tion” it meant three per cent., more or less, and might be as high 
as 10 per cent. Now, please state what degree of concentration you 
mean when you use the expression “a solution of moderate concen- 
tration,’ as applied to Thomsen’s preparation. 
152 A. The exact concentration which can be obtained by him 

is not stated, but, according to theoretical calculation, if he 
uses what he indicates as the strongest acid solution (1 part by 
weight H, 5 O, to 5 parts H, O) and should neutralize the sulphuric 
acid completely and perfectly, and should, moreover, have no loss 
of oxygen in the operation, he ought to obtain a solution contain- 
ing about six per cent. by weight of hydroge n peroxide. As, how- 
ever, he expressly avoids neutralizing the whole of the acid, it would 
be less. It is probable, also, that there would be some loss of OXY- 
gen, although not so much as if the more impure commercial bi- 
noxide were employed; and it is also probable that the full acid 
strength would not always be employed; three to five per cent. 
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would be fair statement of what he would obtain by his process. Of 
course, this product could be concentrated to any strength required 
under the vacuum pump or over sulphuric acid by evaporating off 
the water until the required degree of concentration is obtained. 

Rk. D. Q. 190. In your answer to question 11 you stated that the 
centrifugal force obtained by the rotary motion in both the com- 
plainant’s and in the Emken apparatus would cause the liquid to 
rise along the inside wall of the vessel and ther descend in the cen- 
ter, thus giving rotation in vertical planes, and that this vertical 
rotation would be assisted in the complainant’s apparatus by the 
inclination of the blades, and in the Emken apparatus by the sta- 
tionary blades E (D. R., fol. 339). In your answers to cross-ques- 
tions 171 and 172 you said, in answer to an inquiry whether or not 
a large portion of the liquid strikes against certain stationary boards 
in the Emken apparatus in its rotary motion in such a way as to 
completely arrest that motion, that it does not; that possibly some 
portion of the liquid might be arrested for a short time, and that 

you do not know for what purpose those boards are put there ; 
153 snow, state whether or not the boards are the samething as the 
stationary blades E. | 

A. The boards referred to in answer to the cross-questions are the 
stationary blades E of my answer to question 11 (fol. 339). In say- 
ing that “I do not know for what purpose they were to be used ” I 
meant that I did not know the purpose of the defendant In using 
the stationary blades. To make my meaning clear, | added that 
“they certainly constitute obstructions,” thus distinguighing the 
“purpose” of the defendant in using a certain thing from the effects 
which the thing actually had when used. Of the “ purpose” I knew 
nothing, not being able to read the defendant’s mind; the effect is 
very easy to understand. 

Rk. D. Q. 191. Will you please state what, in your opinion, are the 
functions of the boards E, and also of the board F? 

A. The plece of wood F is fastened to the side of the tub, and 
the boards E are fastened to it. These boards or stationary blades E, 
acting as obstructions, check the horizontal rotation of the liquid in 
the zones in which tney are placed, and thus diminish the centrifu- 
gal force of the particles in those zones, as stated at folio 340 of 
my direct examination; they consequently assist in creating a 
vertical rotation of the liquid. I should, perhaps, in my answer to 
(jy. 6 have also referred to the effect which an obstruction has in a 
current in banking up the liquid behind it. If there is a rock, for 
example, in the bed of a running river, when the water meets the 
rock it rises, and if the rock be not too high above the normal level it 
pours over the rock. The faster the current the higher the water 
will rise. In Emken’s apparatus the boards or stationary blades E 
have the same effect—they bank up the liquid. The liquid which 
ineets the lower blade, E,,, will pass—some of it inward towards the 

center, some of it will go under the blade E, but most of it 
lod wil: go upward into the zone of the upper rotating blades, C, 
whence it will be forced into the zone of the upper board, E. 
The liquid on striking the lower board, E, will go upward rather 
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than downward, because the liquid above can be lifted, but the liquid 
below is confined by the sides and bottom of the tub. The effect of 
the boards banking up the current will] be most preceptible at the 
upper board, E, from the rise which must take place at the surface 
of the liquid in consequence of said board or obstruction E. 

As the particles of liquid have the greatest velocity at or near the 
periphery of the tub, the liquid rises highest there ; consequently 
the tendency of the liquid to run from the periphery towards the 
center over the underlying liquid is increased and the vertical rota- 
tion of the liquid is made more energetic. The piece of wood F 
also acts as an obstruction and tends to increase tle vertical rota- 
tion in the liquid, so far as its effect is felt. As the liquid would 
rise highest at the periphery of the tub adjacent to the upper board, 
K, and its support, F, the greater rush of liquid toward the center 
would be from that point. 

Although this apparatus is probably not so good as the complain- 
ant’s. in which there is an uniform rush of water towards the-center 
from all parts of the circumference, it does the same thing with a 
greater intensity at one portion of the circumference. 

Of course, motions would be imparted to small portions of the 
liquid besides the principal motions already described. Many of 
these motions would be movements in vertical rotation as well as 
horizontal, although their movement would be more confined. 

R. D. Q. 192. In your answer to questions 111-113 you -have 
spoken of the tendency of the upward movement in the liquid “ to 

lift the solid particles and prevent them settling at the bot- 
155 tom of the vessel,” and in your last answer you have said 

that in defendant’s apparatus this upward motion which you 
have explained takes place at the periphery of the tub, is caused or 
assisted by the boards FE and their support F. Is there a similar 
upward movement in the complainant’s patented apparatus; and, if 
so, what causes it? 

A. There is the same upward movement at the periphery of the 
tub or containing vessel. It is caused partly by the difference in 
the centrifugal force of particles in the top and bottom of the vessel, 
partly by the upward slope of the bottom of the vessel from the 
center towards the circumference, and partly by the inclination of 
the blades. If the serew be revolved in one direction, so that the 
upper edges of the blades are in advance, the inclined front faces of 
the blades will tend to force the liquid down, and, as it is confined 
by the bottom of the vessel, the pressure forces it outward and up- 
ward. If it be revolved in the other direction the opposite faces 
will now be in front and will tend to lift the liquid. In either case 
the inclination of the blade would assist in producing a vertical re- 
lation to the liquid. 

R..D. Q. 195. In your answer to X Q. 111 you say “ The downward 
motion is a necessary corollary of the upward.” In what part of 
the vessel does this downward motion take place ? 

A. It takes place in the center, both in defendant’s and in the pat- 
ented apparatus. The upward movement at the periphery of the 
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vessel or tub and the downward motion at the center, in connection 
with the outward motion at the bottom of the liquid and inward 
motion at the top, constitute the vertical rotation or rotation in ver- 
tical planes, of which so much has been said. 

R. D. Q. 194. In your answer to cross-question 162 you said that, 
so far as you were aware, the compound rotation had no virtue ex- 

cept to mix thoroughly the ingredients and aid in keeping 
156 the barium from settling. Will you please say whether this 
answer isa full statement on the subject ? 

A. In my previous answer to X Q. 1161 had stated at some length 
the virtue which the continuous lifting of the barium binoxide to 
prevent it from settling would have in the manufacture of hydrogen 
peroxide. In connection with the previous answers it would, | 
think, appear that the facilitating the reaction between the acid and 
the binoxide of barium, the preventing of the loss of oxygen by 
decomposition of hydrogen peroxide when formed,and the epabling 
of hydrogen peroxide to be made in bulk were intended as virtues 
which follow the thorough admixture of ingredients and the pre- 
vention of the binoxide of barium from settling by means of the 
compound rotation. Thus understood, with the limitation on our 
knowledge as to what may take place expressed in the answer and 
previously referred to in answer to X Q. 99, the statement appears 
to be as full as I can make it. 

R. D. Q. 195. In answer to X Q. 66 you say there would be no 
very great difficulty in preparing a solution of ten percent. in small 
quantities. What do you mean by “ very great difficulty ?” 

A. What I meant was that the chemist, having only a very small 
quantity of liquid to deal with and using the well-known precau- 
tions, would probably not lose enough oxygen as gas to render the 
operation of making a solution containing ten per cent. hydrogen 
peroxide by weight one of very great difficulty or uncertainty. I 
did not intend that the precautions usually recommended would be 
omitted or that the operation of making the solution would be 
effected in a short time. At that time, however, | had not exam- 
ined the question of that percentage of hydrogen peroxide the solu- 
tions made by different processes would produce. The difficulty is 

probably greater than would appear from the answer. In 
157 making hydrogen peroxide by Thénard’s method, as described 

in Watts, a stop is made to the decomposition of binoxide of 
barium with hydrochloric acid when the solution is about twenty- 
five to thirty volumes capacity. This would correspond to a solu- 
tion containing from a little less than eight toa litthe more than 
nine per cent. by weight of hydrogen peroxide. It would seem, , 
therefore, that the difficulties, notwithstanding all his precantions, 
were considerable or the decomposition of binoxide of bariam by 
hydrochloric acid would have been continued until a higher degree 
of concentration was secured 

Moreover, what might not be considered very great difficulties in the 
preparation of a chemical compound as an object of study or curiosity 
or for special purposes, where cost could hardly be an object, would 
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be an insuperable obstacle to its manufacture for industrial pur- 
poses, when the cost is often the controlling circumstance. 


Adjourned subject to notice. 


PHILIP MAURO, Notary. 


WASHINGTON, Feb. 10, 1855. 
A letter signed by Marshall P. Stafford, def’ts’ solicitor, dated 7th 
of February, 1885, stating that he does not desire to further cross- 
examine the witness, and that his deposition may be closed, having 
been exhibited to the notary, the said witness reads his deposition 


and signs the same 


CHAS. J. HEDRICK. 


1885. 
PHILIP MAURO, 
Notary Public. 


158 COMPLAINANT'S EXHIBIT EXTRACTS FROM SCIENTIFIC WORKS. 


Dec. 8, 1884. ‘ 
| SEAL. | P. M. Notary Public. 


Berzelius. Traité de Chimie. Paris, 1845. Vol. I, p. 428. 


“ Cette liqueur blanchit et detruit toutes les couleurs végétales.” 
This liquid bleaches and destroys all vegetable colors. 


Same, Vol. 1., p. 430. 


* L'operation serait bien plus courte si on traitait le suroxyde 
barytique par l’acide sulphurique. Mais Thenard 4 reconu que, 
dans ce cas, la plus grande partie de l’oxygéne s’échappe sous forme 
gazeuse. C’est ce qui explique le long détour qu’on est obligé de 
faire pour préparer le suroxyde hydrique.” 


(Translation.) 


The operation will be made shorter if the barium peroxide be 
treated with sulphuric acid. But Thenard has recognized that in 
this case the larger part of the oxygen escapes in the form of gas. 
It is this which explains the long detour which it is necessary tu 
make in order to prepare peroxide of hydrogen. al 


= 


159 Elements of Chemistry. Miller. London, 1868. Part 


p. 27 et seq. 


(485.) Peroxide of hydrogen ; hydric dioxide or hydrox! (H, O, 
34); Sp. Gr. of liquid, 1,453. 
Water is not the only compound of oxygen with hydrogen. 
Thénard, in the year 1818, discovered a remarkable substance, 
which, as it contains two atoms of oxygen in combination with two 


Subseribed and sworn to before me this 10th day of February, 


ee eee 
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atoms of hydrogen, is termed peroxide of hydrogen. It is a colour- 
less liquid of syrupy consistence, with an odour somewhat resem- 
bling that of chlorine very much diluted. It remains liquid at a 
temperature of—22° (—30° ©.). This peroxide is a very unstable 
compound. <A temperature of about 68° (20° C.) is sufficient to cause 
the oxvgen to begin to escape in small bubbles, and when heated to 
the boiling point of water the gas is evolved with a rapidity almost 
amounting to an explosion. The liquid is soluble in water in all 
proportions; when diluted it is less easily destroyed by elevation of 
temperature, though ebullition for a few minutes is sufficient to expel 
the whole of the additional atom of oxygen, water alone remaining. 


Same, p. 208. 


Hydric dioxide bleaches a solution of litmus and many vegetable 
colours. A drop of it if placed on the tongue blanches it and de- 
stroys sensation foratime. The taste of the liquid is astringent 
und somewhat metallic. 


* * . . * * * 


Ilydric peroxide, however, is not only decomposed by substances 
which possess an attraction for oxygen, but the mere contact of 
many finely-divided metals and metallic oxides which do not un- 

dergo any permanent Change occasions its decomposition. 
160 Gold, silver, and platinum produce an instantaneous evolu- 

tion of oxygen gas, which is the more rapid the finer the sub- 
division of the body by which the decomposition is occasioned. A 
similar effect is produced by contact with the oxides of these metals 
or with the peroxide of manganese or of lead. 


* + © * * _ + 
Same, p. 208. 


Preparation.—Owing to the unstable character of hydric peroxide 
its preparation in a pure state is attended with great difficulty, 
although in principle the process is simple. An indirect method is 
resorted to for procuring it. Caustic baryta (Ba O), when heated to 
dull redness in a current of oxygen gas, combines with an addi- 
tional atomn of oxygen and becomes barie dioxide (Ba O,); when 
this substance is moistened with water it forms a hydrate (Ba O,, 
6 H, 0). Hydric peroxide is obtained from this hydrated compound 
by decomposing it by means of hydrochloric acid. 


+ . x * + * 
Same, foot-note, p. 259. 


Pelouze substitutes silicofluorie for hydrochloric acid in decom- 
posing the barie dioxide. It shortens the operation by removing 
the barium at once in the form of au insoluble baric silicofluoride. 
Baric dioxide may also be decomposed by suspending it in water 
and transmitting a current of carbonic anhydride, but the solution 
so obtained is dilute. 
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Fowne’s Elementary Chemistry. Bridges. Philadelphia, 1878. 
) Page 148. 


| 16] Hydrogen dioxide, H, O,, sometimes called oxygenated 
| water, is an exceedingly interesting substance, but very dith- 
cult of preparation. It is formed by dissolving barium dioxide in 
dilute hydrochloric acid carefully cooled by ice and then precipitat- 
ing the barium by sulphuric acid. The excess of oxygen of the 
dioxide, instead of being disengaged as gas, unites with a portion of 
the water and converts it into hydrogen dioxide. This treatment 
is repeated with the same solution and fresh portions of the barium 
dioxide until a considerable quantity of the latter has been consumed 
and a corresponding amount of hydrogen dioxide formed. The 
liquid yet contains hydrochloric acid, to get rid of which it is treated 
i succession with silver sulphate and baryta water. The whole 
process requires the utmostcare and attention. The barium dioxide 
itself is prepared by exposing pure baryta, contained in a red-hot 
porcelain tube,-to a stream of oxygen. The solution of hydrogen 
dioxide may be concentrated under the air-pump receiver until it 
acquires a specific gravity of 1.45. In this state it represents the 
aspect of a colorless, transparent, inodorous liquid, possessing re- 
markable bleaching powers. It is very prone to decomposition. 
The least elevation of temperature causes effervescence, due to the 
escape of oxygen gas; near 100° C. it is decomposed with explosive 
violence. Hydrogen dioxide contains exactly twice as much oxygen 
as water, or 16 parts to 1 part of hydrogen. 


Pt EE NRE a AE A Mg ext ame 


Watts’ Dictionary of Chemistry. London, 1875. Vol. 3, p. 196. 


Dioxide or peroxide of hydrogen. HO or H ) Vos 

This remarkable compound was discovered by Thenard (Traité de 

Chimie, 4me. éd. iv., 2,41). It is produced when peroxide of 

162. ~— potassium, sodium, barium, strontium, or calcium is digested 

in any acid which forms a soluble salt with the base resulting 

from the decomposition of the peroxide, the excess of oxvgen not 

escaping asa Gas, but passing over to a portion of the water, and 
converting it into the peroxide of hydrogen—e. g., 


Ba O + H Cl = 2 Ba Ci + H O. 


Preparation.—Pure baryta is prepared by igniting in a porcelain 
retort nitrate of barium free from iron and manganese. The baryda, 
broken into pieces about the size of a nut, is then put into a coated 
glass tube and heated to low redness, while a current of oxvgen gas 
free from carbonic acid and dried by means of quicklime !s passed 
over it. Tor the first eight minutes the gas is eagerly absorbed by 
the baryta. After it has begun to escape from the farther end of 
the tube, to which a gas-delivery tube passing under water is fitted, 
the stream is still kept up for the space of ten or fifteen minutes. 
The peroxide of barium obtained by this process is, after cooling, 
preserved in a bottle. In the next place, 200 grms. of water are 


' 
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mixed with as much hydrochloric acid as will neutralize about 15 
grms. of baryta. Into this liquid, contained in a cylinder or, better, 
in a dish of silver or platinum, kept cool by surrounding it with ice, 
12 grms. of peroxide of barium slightly moistened and rubbed up in 
an agate mortar are introduced by means of wooden spatula... On 
agitating or stirring the liquid with the pestle the whole dissolves 
completely and without effervescence. ‘The baryta is next precip- 
itated by sulphuric aid, added drop by drop till slightly in excess, 
The presence of an excess of the acid may be known by the sulphate 
of barium falling down more quickly than before. Twelve grms. 
more of the peroxide are then dissolved in the same liquid and like- 
wise precipitated by sulphuric acid. The liquid, which 
163. now contains hydrochloric acid, sulphuric acid, a large quan- 
tity of water, and a small quantity of peroxide of bydrogen, 
is next separated by filtration from the sulphate of barium, the pre- 
cipitate washed with a little water, and the last wash water retained 
for future washings. The filtrate is again mixed as above, twice 
with peroxide of barium and twice with sulphuric acid. The fil- 
tration is then repeated and the process continued in the same way 
till 90 or 100 grms. of the peroxide are consumed. ‘The liquid thus 
obtained wou!d, on decomposition, yield from 25 to 30 measures of 
oxygen gas. ‘To separate silica, alumina, sesquioxide of iron, ses- 
quioxide of manganese, &c., which proceed from the porcelain retort 
in which the nitrate of baryta was ignited, the liquid is mixed with 
concentrated solution of phosphoric acid (2 or 3 pts. of phosphoric 
acid to 100 pts. of peroxide of barium), then surrounded with ice, 
and supersaturated with pounded peroxide of barium. Silica and 
the phosphates of iron, manganese, and aluminium then separate 
rapidiy in flakes, and must be separated from the liquid by filtra- 
tion through linen, and, if necessary, through paper. The presence 
of a large quantity of sulphate of barium renders the filtration diffi- 
cult. (If no phosphoric acid were present the sesquioxide of iron 
and manganese would fall down by themselves and give rise to a 
rapid evolution of oxygen gas, but when they are mixed with phos- 
phoric acid they do not produce this effect.) Should the liquid still 
contain portions of these oxides they must be separated by the addi- 
tion of a slight excess of baryta water, whereupon the liquid must 
be immediately and rapidly filtered through several filters at once 
and the filters squeezed between linen to get all out. The whole of 
the barvta must then be separated by carefully adding sulphuric 
acid in very slight excess and filtering. 
ltd lhe filtrate now contains nothing but water, peroxide of 
hydrogen, hydrochloric acid, and a very little sulphuric acid. 
To separate the hydrochloric acid the liquid is surrounded with ice 
and mixed with sulphate of silver. In the first place, sulphate of 
silver, obtained by heating nitrate of silver in contact with oil of 
vitriol in a platinum crucible, is introduced in the form of powder 
into the liquid, the whole being constantly stirred till the liquid 
becomes clear, a sign that the hydrochloric acid is wholly or nearly 
precipitated. Any hydrochloric acid that may still remain must be 
separated by cautiously adding more sulphate of silver. Ifthe latter 
{3—292 
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has been added in excess 4t must be precipitated by carefully drop- 
ping in a dilute solutiey of chloride of barium. The liquid should 
contain neither hydyochlorie acid nor silver, and should therefore 
give no precipitate ¢ither with solution of silver or with hydrochloric 
acid. The chloride of silver is separated by filtration and pressure, 
any portion of liquid which comes through turpid being filtered 
again. To remove the sulphuric acid also and obtain a pure mix- 
ture of water and peroxide of hydrogen the liquid is placed in a 
glass mortar surrounded with ice and rubbed up with slaked baryta 
previously pounded and diffused through water. The barvta is 
added till the sulphurie acid is very nearly saturated. The liquid 
is then filtered, the filter pressed between linen, and baryta water 
added in slight excess. This often occasions the precipitation of 
oxide of iron and oxide of manganese, as well as sulphate of barium. 
Hence, the filtration must be rapidly performed. .The excess of 
baryta is removed by cautiously adding dilute sulphuric acid, so 
that there may be rather a very slight excess of the acid than of the 
baryta. The whole of the sulphuric acid may likewise be removed 
by means of carbonate of barium obtained in a finely divided state by 
' precipitating, instead of by slacked baryta and baryta water. 
165 Finally, to separate the whole or nearly the whole of the 
water, the vessel containing the liquid is placed in a dish 
containing oil of vitriol and the whole placed under the receiver of 
the air-pump. The water then evaporates before the peroxide of 
hydrogen. ‘The fluid is agitated from time to time. If it should de- 
posit flakes of silica, which give rise to the escape of oxygen gas, it 
must be decanted off from them by means of a siphon. If it should 
evolve oxygen, which it will do as soon as it is so far concentrated 
as to contain about 250 times its volume of oxygen, two or three 
drops of sulphuric acid must be added to it. The concentration 
must be stopped after a few days, when the liquid is brought to such 
a state that when decomposed it would evolve 475 volumes of oxygen 
gas, for this residue, if left longer in vacuo, would evaporate as a 
whole. The peroxide of hydrogen must be kept in long glass tubes 
closed with stoppers and surrounded with ice; but even under these 
circumstances it decomposes slowly and evolves oxygen gas. (Thé- 
pard.) 

2. Peroxide of barium is decomposed by hydrated hydrofluoric 
acid or solution of hydrofluosilicic acid, the whole being kept con- 
stantly cool. In this case insoluble fluoride of barium or double 
fluoride of silicium and barium separates at once. As soon as sufli- 
cieut quantities of acid and peroxide of barium have been mixed 
the peroxide of hydrogen, still containing a large quantity of water, 
is filtered froin the precipitate and concentrated in vacuo over oil of 
vitriol. (Pelouze, Berz. Lehrb., i, 411.) 

Properties.—Colourless, transparent liquid, of specific gravity 
1.452. It does not freeze at 30°; evaporates in vacuo at ordinary 

tem peratures without decom position, though much less readily 
166 than water; does not redden litmus paper, but gradually 

bleaches both litmus and turmeric paper ; has a harsh, bitter 
taste, similar to that of tartar emetic; whitens the tongue and thickens 
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the suliva. When placed upon the hand it instantly turns the 
cuticle white, and after a time produces violent itching (Thénard). 
Peroxide of hydrogen is miscible in all portions with water, part of 
the water freezing out on exposure to cold. A solution containing 
eight times its own volume of oxygen gas begins to evolve gas at 
50° and subsequently gets into a state of violent ebullition, and when 
this has ceased nothing is left but water. The peroxide likewise 
unites with acids—e. g., phosphoric, sulphuric, hydrochloric, nitric 
acid, &c.—forming mixtures in which it is less easily decomposed 
than when alone. 

It is doubtful whether peroxide of hydrogen has ever been ob- 
tuined quite free from water. Thénard, however, found, in a speci- 
men prepared as above described, 6.02 per cent. hydrogen and 93.98 
oxygen, the formula, H O, requiring 5.88 H and 94.12 O. 

Decompositions.—The second atom of oxygen is retained by the 
hydrogen very loosely. Under various and often enigmatical cir- 
cumstances it separates from the water in the form of gas, the volume 
of which at 14° and 0.76m. bar. (29.8 inches) amounts to 475 times 
that of the liquid. The gas often escapes with such rapidity as to 
produce violent effervescence and even explosion. Creat heat is 
also developed, and when the experiment is made in the dark even 
light is apparent. * * 

(a.) Peroxide of tien whether pure or in aqueous solution, 
acts as a powerful oxidizing agent. * * * 

(6.) Certain bodies, among which are included charcoal, 
167 many metals, and some metallic oxides, induce, by,their mere 
contact, a more or less violent decomposition of the peroxide 
into water and oxygen without themselves undergoing any change. 
Gold, platinum, and silver, particularly when in the precipitated or 
spongy state, act mbst violently and cause a great disengagement of 
heat. A slight aci¢ solution of the peroxide is less amenable to the 
action of these agerits than is the pure aqueous solution. Alkalies, 
on the other hand, facilitate the decomposition. The action of the 
above-mentioned bodies in causing the decomposition of the perox- 
ide is termed catalytic. Its nature, however, is not at present under- 
stood. 


Watts’ Dictionary of Chemistry, Vol. VI or Ist supplement, p. 
720. London, 1879. 


10. The peroxides of potassium, sodium, and barium are resolved 
by water into hydrates of the alkali metal and hydrogen dioxide, 
which, however. is inmediately decomposed by the alkali, and can 
therefore be detected in the solution only in a small quantity. On 
the other hand, it nay be supposed that the alkaline hydrates are 
converted by hydrogen dioxide into hydrated peroxides, which are 
again resolved, with evolution of oxygen, into alkali hydrate, oxy- 
gen, and water; thus: 


2K HO+2H,0,—=2KHO?'+2H,0 
2K HO+ 0, 


and 


2K HO, = 
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The rapid decomposition of hydrogen dioxide in all] reactions in 
which alkalies are set free takes place in this manner, and is not due 
to catalytic action (Weltzien). 


168 Watts, Vol. VIII (8d supplement). London, 1881. Page 


Preparation.—For preparing hydrogen dioxide in considerable 
quantity the following method is given by J. Thomsen (Ber., VII, 
79): 

Finely divided barium peroxide, or the commercial (so called) 
hydrate, is dissolved nearly to neutralization in dilute hydrochloric 
acid, and to the filtered and cooled solution baryta water is added 
in quantity sufficient to throw down the foreign oxides and silics 
present and to produce a slight precipitate of hydrated barium 
peroxide. The solution is then filtered and mixed with concen- 
trated baryta water, whereby crystalline hydrated barium peroxide 
is thrown down, which in the moist state may be kept for a long 
time in closed vessels without decomposing. To prepare hydrogen 
dioxide this moist hydrate is added, with sttrring, to dilute sul- 
phuric acid (not stronger than 1 pt. by weight of S O* H? to 5 pts. of 
water) till the acid is very nearly saturated. The precipitate is then 
left to settle, the liquid filtered, and the remainder of the acid re- 
moved by cautious addition of dilute baryta water. The moist per- 
oxide of barium. is very easily decomposed by sulphurie acid, but 
the action of the acid on the dried peroxide or even on the efflo- 
resced hydrate is very slow and imperfect. 


Wurtz, Dictionnaire de Chimie, Pure et Appliquée. Paris, 1876. 


Vol. I, p. 1196. 


Preparation.—La préparation de l’eau oxygénée parait au premier 
abord extrément facile 4 réaliser. I] suffit de dissoudre du bioxide 
de baryum dans l’acide chlorhydrique, d’ajouter ensuite de l’acide 
sulfurique pour précipiter la baryte et remettre l’acide chlorhy- 

iehane en liberté. En recommencant un certain nombre de 
169 fois la méme opération, on obtient de |’eau de plus en plus 

chargee d’oxygéne et on se débarrasse 4 la fin du chlorure de 
baryum par du sulfate d'argent, qui donne du sulfate de baryte et 
du chlorure d’argent, de sorte qu’il reste de l’eau plus on moins 
riche en oxygéne, Ba O, + 2 HCl. = Ba Cl, + H® O°. . 

Cette preparation, si facile en apparence, présente en réalité de 
sérieuses difficultes; c’est qu’il est presque impossible de se procurer 
du bioxyde de baryum pur. Celui du commerce renferme non 
seulement de la silice et de l’alumine qu’il a empruntées aux vases 
ou s'est faite la préparation de la baryte par la calcination de l’azo- 
tate de baryte, mais encore il contient de-l’oxyde de fer et de l’oxyde 
de manganese provenant de l’azotate de baryum pur; or ces oxydes 
décomposent par leur seule presénce l’eau oxygénée sans lui rein 
prendre, sans lui rein céder, de sorte qu’il suffit de traces de ces 
corps pour décomposer de grandes quantités d’eau oxygénée. 
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De sorte que, s'il est aisé de préparer une eau oxygenée trés-peu 
chargée d’oxygéne, il est extremement difficile d’obtenir une eau 
oxygénée trés concentrée; c’est pourquoi nous décrivons ici la 
méthode employée par Thenard, avec tous les détails qu’il a douneés 
dans ses divers mémoires. ‘Touts les précautions qu’il indique doi- 
vent @tre rigoureusement suivies, si l’on veut avoir un réuissite 
compléte. 


. Translation of above extract from Wurtz, Vol. I, p. 1196. 


Preparation—The preparation of oxygenated water appears at 
first sight extremely easy. It suffices to dissolve binoxide of barium 
in hydrochloric acid, to add then sulphuric acid to precipitate the 

baryta and set at liberty the hydrochloric acid. By repeat- 
170 ~=ing the same operation a certain number of times there is 

obtained water nore and more charged with oxygen, and at 
the end the chloride of barium is removed by sulphate of silver, 
which gives sulphate of baryta and chloride of silver, so that there 
remains water more or less rich in oxygen: 


Ba O, + 2 H Cl = Ba Cl, + H, O,. 


This preparation, so easy in appearance, presents in reality serious 
difficulties, because it is almost impossible to procure pure binoxide 
of barium. 

That of commerce contains not only silica and alumina, which it 
has derived from the vessels in which the baryta has been prepared 
by the calcination of nitrate of baryta, but it also contains oxide of 
iron and oxide of manganese, derived from the pure nitrate of ba- 
rium. These oxides decompose, by their very presence, the oxygen- 
ated water without taking anything therefrom, without giving any- 
thing thereto, so that traces of these bodies suffice to decompose large 
quantities of oxygenated water. 

Consequently, if it is easy to prepare oxygenated water very 
slightly charged with oxygen, it 1s extremely difficult to obtain 
exygenated water very concentrated. It is for this reason that we 
here describe the method used by Thenard, with all the details that 
he has given in his various memoirs. All the precautions which he 
indicates should be rigorously followed if it be desired to have a com- 
plete success. 

Same, p. 1197. 


On peut abréger la préparation de l'eau exygenée en se fondant 

sur ce que le chlorure de baryum est tres-peu soluble dans l’eau au-, 

dessous de O°. On opére alors dans uns vase entoure d'un 

171 mélange de glace et de sel marin et l’on sépare de temps en 

temps le chlorure de baryum qui s'est dépose. I] faut dans 

ce cas ajouter dans la liqueur une petite quantité d’acide chlorhy- 

drique concentré chaque fois que l’on veut y redissoudre du bioxide 
de baryum. 

M. Pelouze’ a proposé de remplacer l’acide chlorhydrique par 

l’acide fluorhydrique pour la preparation de l'eau oxygenée; |l’avan- 

t 
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filtrate contains can be precipitated by careful addition‘of dilute 
baryta soludion. Whenthe aqueous solution of the hydrogen diox- 
ide thus prepared is brought over sulphuric acid in vacuo water 
evaporates and the solution of the dioxide becomes more concen- 
trated. If during the concentration an evaporation of oxygen be 
noticed a drop or two of sulphuric acid should be added,as the 
dioxide is more stable in the presence of free acid than when per- 
fectly pure. (Thénard.) 


Same, p. 260. 


When baryta water (barium monoxide) is mixed with hydrogen 
dioxide a precipitate of barium dioxide separates out; thus: 


BaO + H,O, = BaO(OH),. 


175 Ilydrogen dioxide also transforms many other basic oxides, 

especially in presence of an alkali, to peroxides. Thus man- 
ganeous salts become thus converted into manganese dioxide. On 
the other hand, these peroxides in presence of an uc ‘id are again re- 
duced by hvdroge n dioxide to basic oxide. 


Same, p. 262 


An aqueous solution of hydrogen dioxide is an article of com- 
merce, and is used for the purpose of cleaning and bleaching oid 
and stained engravings and oil paintings. The dioxide has also 
been employed as an auricome for bleaching dark-colored hair. 


Payen’s Industrial Chemistry. Paul. London, 1878. Page 37. 


Preparation.—The preparation of hydrogen peroxide is based upon 
the fact roses certain metallic peroxides—as, for instance, potassium 
peroxide or barium peroxide—upon treatment with dilute acids 
yield sine n, which is not separated in the free state, but combines 
with the water present, forming hydrogen peroxide. It is best to 


use barium peroxide for this purpose. This decomposes with diluted | 


sulphuric acid according to the following equation : 


SO. SO, 
Ba + -( <= 


. »O,+ HO 
H, 5 Ba ‘ 


Hydrochloric acid is better suited for this purpose than sulphuric 
acid. because it forms a soluble salt of barium, which does pot 
hinder the further action of the acid upon the peroxide, as 

176 the barium sulphate does ; but carbonic acid is most suitable 
for the preparation of pure hydrogen peroxide. In order to 
prepare it by the action of carbonic acid, an abundant stream of the 
washed gas is passed through distilled water in a beaker. To this 
water finely- -powdered barium peroxide is added from time to time 
in very small quantities, so that there is never any great excess of 
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barium peroxide present in the liquid containing hydrogen perox- 
ide, which in such case would be decomposed into water with the 
evolution of oxygen. After this operation has been carried on for 
some time the barium carbonate is filtered off and the solution evap- 
orated in vacuo over sulphuric acid until the liquid assumes a syrupy 
consistence. 

Hydrogen peroxide cannot be preserved long in this condition. 
[n order to preserve it, it must be diluted in waterand made slightly 
acid with hydrochloric acid. Even in this state it gradually de- 
com poses, especially when exposed to light. 

Uses.— Hydrogen peroxide has been used, according to the recom- 
mendation of its discoverer, Thénard, for restoring the white colors 
in pictures that had been turned gray or black. It acts in this case 
by giving off its oxygen, which oxidizes the black sulphide of lead 
and converts it into white sulphate of that metal. In this way the 
blackened colors of oil paintings have been restored by making use 
of water containing only two per cent. by measure of hydrogen 
peroxide. If hydrogen peroxide were cheaper it might be used 
with advantage for cloth-ble: aching. 

Hydrogen peroxide has been used in medicine, but at present only 
externally. 


Nouveau Traite de Chimie Industrielle. By Wagner & Gautier. 
Deuziéme edition, Francais trés augmentué. 


177 Panis, Titvain F. Savoy, 1879, 
77 BouLevarp St., GERMAIN. 


Article. Blanchiment. Vol. II, p. 619. 


Les agents e mployé s par les blanchisseurs sont, outre l’air atmos- 
phe rique ozonise; 4°. Le peroxy de d’ hydrogene, bien que ce dernier 
corps he puisse tre considéré comme une substance dont l’applica- 
tion au blanchiment est encore dans l’avenir. 


(Translation.) 


The agents employed for bleaching are, besides ozonized atmos- 
pherie air, 4th. Peroxide of hydrogen; but this last named can only 
be considered a substance whose application. to bleaching is still in 
the future. 


Rudolf von Wagner’s Jahres-Bericht uber die Leistungen der 
Chemischen Technologie. Vol. XXVI, for year 1880. Leipzig, 
1881. | 

Page 349. 


Wasserstoff superoxyd wird neuerdings vielfach zum Bleichen 
von Schmuckfedern, Seide und Haaren verwendet. 
(Translation.) 


Hydrogen peroxide has lately been applied to a considerable ex- 


tent to the bleaching of feathers for ornament, silk, and hair. 
14—292 
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Chemical Society Journal, published at London, 1881. New Series. 
Vol. 40,1881. Abstracts, p. 474. 


Hydrogen Peroxide. By A. H. Mason. 


178 (Chemist and Druggist, 1881.)—The author gives a resume 
of the literature relating to the preparation, properties, esti- 

mation, and application of peroxide of hydrogen. He thinks 

Thomsen’s method of preparation the best available at present. 


4 c 7 - - a +. * 


The therapeutical value of the peroxide seems to be small, judg- 
ing by the quantity sold for medicinal purposes; but as a disin- 
fectant it is largely used in dilute solution. 

Hydrogen peroxide is, however, a valuable agent for bleaching 
hair, ivory, oil, wax, tobacco, and blood serum, and for cleaning old 
engravings and oil paintings. For these purposes its solution should 
be made strongly alkaline by addition of the strongest ammonia. 

The use of the peroxide for the above purposes on the large scale 
is very much limited by its costly nature, and any cheap method of 
preparation would largely extend its sale. 

F. C. 


U.S. Cireuit Court, Southern District of New York. 
CHARLES MARCHAND vs. FREDERICK EMKEN. 


The complainant, having offered in evidence certain extracts 
from books and periodicals published in English, French, and Ger- 
man, and translations of such as were in French and German, the 
same being marked “Complainant’s Exhibit Extracts from Scientific 
Works, December 8, 1884, P. M., notary public,” it is admitted that 

each one of the publications from which said extracts 
179 & 180 were taken was published at the date indicated at the 

head of each extract, respectively, as the date of the re- 
spective publications from which such extracts were taken. 

All objections made thereto are insisted upon and are not to be 
considered as hereby affected. 

Dated February 17, 1885. 

MARSHALL P. STAFFORD, 
Defendant's Solicitor. 
TURNER, LEE & McCLURE, 


Complainant’s Solicitors. 
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181 United States Circuit Court, Southern District of New York: 
In Equity. 


CHARLES MARCHAND vs. FREDERICK EMKEN. 


Testimony taken, in surrebuttal, on the part of the defendant under 
and pursuant to the 67th rule of the Supreme Court of the United 
States, as amended, before John A. Shields, Esq., a standing ex- 
aminer of said Court. 


New York, March 13th, 1885. 


Present: M. P. Stafford, Esq., of counsel for defendant, and Wm. 
Il. L. Lee, Esq., of counsel for complainant. 


FREDERICK EMKEN, the defendant, recalled in surrebuttal : 


Counsel for complainant objects to the taking of ae evidence 
whatsoever in surrebuttal on the ground that the defendant under 
the pleadings and proofs as they now stand has no right so to do. 


Q. 1. The complainant, in answer to question 81 on rebuttal, has 
stated that in the manufacture of hydrogen peroxide the loss of ma- 
terial is from 10 to 30 per cent. when stirring is done by hand. 
What do you say as to the correctness of that statement? 

A. I suppose that the loss of material has reference to the 
182 yield of peroxide of hydrogen. When we are stirring by 
machine larger quantities of peroxide of hydrogen our yield 
is generally 12 per cent. below the theoretical yield. It a the sane 
amount of deficieney of the theoretical yield, or an average in hand 
stirring, referring to the same large quantity of 120 gallons. This 
theoretical yield alluded to is determined by converting a small 
quantity of barium peroxide into hydrogen peroxide while the hand 
stirring is kept up and then determining the amount of hydrogen 
peroxide formed. The fact that this theoretical yield is larger is not 
due to hand stirring, but is due to the fact that I use for dissolving 
the barium an acid which does not form a precipitate with the same, 
and that I experience no loss in freeing or washing the precipitate 
in order to separate the hydrogen peroxide from it. 

Q. 2. Is there any greater waste of material when the stirring is 
done by hand than when the stirring is done by machinery, the 
quantity of the mixture being the same in each case? 

A. No. 

Q. 3. In answer to question 80 in surrebuttal complainant says 
it is a practical impossibility to make 720 gallons of hydrogen 
peroxide in one kettle at the same operation and do the stirring by . 
hand. What do you say as to the correctness of that answer? 


Objected to on the ground that the witness has not shown him- 
self to be competent to answer this question. 


A. One man can with a stick easily impart the necessary motion 
to that quantity of liquid to make hydrogen peroxide, assuming 
that a proper method for making it is adopted. This proper method 


. 
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has reference to the kinds of acid used, to the condition in which 
the barium is, and to the temperature of the liquid. 
Q. 4. Assuming the same conditions in all respects, can any 
183 quantity of hydrogen peroxide be made as well by hand stir- 
ring as by machine stirring? 
The same objection. 


A. Yes; it can just as well. 

Q. 5. Isthere any difficulty whatever in obtaining the same degree 
of concentration when the stirring is done by hand as when the 
stirring is done by mechanical appliance ? 


The same objection. 


A. Not the slightest. 

Q. 6. How large a quantity of hydrogen peroxide have you made 
at one operation by hand stirring? 

A. One hundred and fifty gallons. 

Q. 7. How recently have you done this? 

A. Several times during the month of January last. 

Q. 8. How came you to do the stirring by liaftd upon those occa- 
sions ? 

A. Our old factory burned down and the mechanical part in our 
new factory was not yet completed, so we were compelled to use men 
for stirring. “ e 

Q. 9. Did you make careful observations of the process and tests 
of the results on these occasions, when the stirring was done by 
hand? 

A. Yes; I did. 

(). 10. State how those results and tests compared with those that 
take place when the stirring is done by mechanical appliance, in 
respect to time required, yield, waste, &c. 

A. The average yield of a month’s working with hand s.irring 
was the same as our average yield when stirring by machine; also 
the time used was the same. 

Q. 11. How many men did you employ in the process of making 
one hundred and fifty gallons when the stirring was done by 

hand ? 
184 A. Two men; one for attending to the operation and one 
for stirring. : 

Q. 12. Is one of these men also employed about the process when 
the stirring is done by machinery ? 

A. Yes, sir. 

Q. 13. Then do you say that the only practical difference in any 
respect whatever between stirring by hand and stirring by machinery, 
as shown by your practical tests, is the saving of the time of one 
man during the process ? 

A. Yes; that is positively all. 

Q. 14. Does the liquid or the mixture at any stage of the process 
of manufacturing hydrogen peroxide become so dense or of such 
great specific gravity as to make the stirring by hand difficult ? 

A. With our method of making peroxide ot hydrogen the liquid 


- 
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is as easy to stir as water itself, although a heavy precipitate is sus- 
pended therein. [If I should use hydrofluoric acid, as I believe 
complainant did at the time of taking out the patent, the liquid 
might not be as easy to be stirred, as the precipitate caused by this 
acid is apt to settle on the bottom. | 


Objected to as irresponsive and as incompetent, and a motion to 
strike out the whole of the answer between the brackets will be made 
at or before the hearing of this cause. 

Defendant consents that the portion of the last answer in brackets 
be stricken out. 


Q. 15. About what is the density or specific gravity of hydrogen 
peroxide as manufactured for an article of merchandise? 
A. It is only imperceptibly denser than water. 
185 Q. 16. Is there any difference of difficulties arising from 
the presence of oxide of iron or oxide of manganese when 
stirring is done by machinery and when it is done by hand? 

A. No; it would be absurd to claim it. 

Q. 17. What do you say as to the presence or absence of those in- 
gredients at all in the process? 

A. With the proper method of making peroxide of hydrogen the 
presence of these oxides causes little, if any, difficulties. 

Q. 18. State what, if anything, is done or may be done in the pro- 
cess to obviate the difficulties that might arise from this source. 

A. A substance is added which forms an insoluble iron and man- 
ganese salt with these oxides. In this way the difficulty js obviated. 
This substance that I add is phosphoric acid. 

(). 19. In your process of manufacturing hydrogen peroxide is 
there any considerable quantity of barium in suspension in the 
liquid unacted upon by the acid at any time during the process ? 

A. No, sir. 

(). 20. What method do you employ to prevent such suspension ? 

A. Using such acids that form soluble salts of barium, and only 
having a small quantity of acid at a timein the mixture, and using 
a stirring apparatus that causes the liquid to present a broken sur- 
face; also using the barium in the hydrated form and upholding a 


‘medium temperature in the mixing vessel. 


Q. 21. In what quantities at a time do you add the barium bi- 
noxide ? 

A. We add it in a continual stream. 

(). 22. In your process does the reaction take place practically on 
the instant of adding the barium so as to prevent its going into sus- 
pension in the mass of the liquid in any appreciable quantity ? 

A. Yes, sir. 

Q. 23. Does the apparatus used by you impart a continu- 
186 ous movement of rotation of the liquid or in the liquid in 
vertical and horizontal planes or in either of such planes ? 

A. No, sir; the motion is that of a liquid moving in horizontal 
planes for a time and then thrown against an obstruction placed in 
aright angle to the current. 
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Q. 24. This answer refers to motion in the horizontal plane, does 


it? 
A. Yes. 


Q. 25. Then, instead of a continuous motion in a horizontal plane, 
as described in plaintiff’s patent, your apparatus produces an inter- 


ruption and cessation of motion in the horizontal plane, does it ? 


A. Yes: it does. 


Q. 26. Does your apparatus produce any continuous motion what- 


ever in a vertical plane—that is, a plane perpendicular or substan- 
tially so to the plane of the motion produced by the revolving 
blades ? 


A. No, sir 


Counsel for complainant, in order to avoid all question, makes 
seasonable objection to all of the foregoing questions and auswers, 
and especially to such as treat of the defendant’s method of making 
peroxide of hydrogen, and of the apparatus used by him, and of the 
motions imparted to the liquid thereby, because the same Is not 
proper surrebuttal. 


Adjourned by consent to Monday, March 16, 1885, at 2 p.m. 


187 New York, March 16th, 1885—2 o’clock p. m, 
Met pursuant to adjournment. 
Present: Counsel as before. 


The direct examination of Mr. EMKEN continued. 
By Mr. Srarrorb: 


(). 27. Where text-books and treatises speak of the difficulty of 
manufacturing hydrogen peroxide as spoken of in Mr. Hedrick’s 
testimony what degree of concentration is alluded to ? 

A. The peroxide of hydrogen undiluted with water, which is 
about thirty times stronger than the commercial, the preparation of 
the latter being very simple. By the word simple I mean easy. 

Q. 28. Has there been any improvement in the making of hydro- 
gen peroxide as alluded to in the text-books since it first became 
known ? 

This question and question 27 objected to because the witness has 
not shown himself qualified to answer the same. 


A. There has been no material improvement made in the manu- 
facture of peroxide of bydrogen from binoxide of barium sinte 
Thenard showed that dissolving binoxide of barium in acids fur- 
nished peroxide of hydrogen; ueither is there any room for ma- 
terial improvement. 

Q. 29. Has there been any improvement in the manufacture of 
binoxide of barium which has affected the manufacture or price of 
peroxide of hydrogen ? 


The same objections. 


A. Yes; great improvements have been made in the manufacture 
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of peroxide of barium, as well in respect of the technical ap- 
188  pliances as in the method itself. The price of this article is 

thereby also, on account of the larger use it is put to, been 
steadily decreasing. ‘The price of peroxide of hydrogen has de- 
creased in proportion on account of this. 


Cross-examined by Wa. H. L. Ler, Esq., de bene esse: 


X Q. 30. When did you leave your former place of business, in 
60th street ? 

A. On the 12th of December last. 

X Q. 31. Where did vou then move to? 

A. To Long Island City, on Vernon avenue. It is about opposite 
55th street, New York, on the water. 

X QQ. 32. Do you engage in any other business there beside the 
manufacture of hydrogep peroxide; and, if so, what? 

A. Yes; we make hyposulphite of soda and chemicals gen- 
erally: 

X Q. 33. You speak of having made 150 gallons of peroxide of 
hydrogen at a single operation, doing the stirring by hand. When 
did you first do this? | 

A. After the fire occurred in our old factory; after the 12th of De- 
cember last—till the middle of January. 

X Q. 34. You misunderstand my question. I wish you would 
specify the date, as nearly as you can, upon which you first did this. 

A. About the 15th of December last. o 

X Q. 35. What was the size of the vessel that you used ? 

A. The size of the wooden tub was three and one-half feet in diam- 
eter and about three feet high. 

X Q. 36. What was its capacity ? 

A. About 200 or 225 gallons. 

X Q. 37. What was the size and shape of the implement which 
you used to do the stirring ? 

A. The piece of board about four feet long and two or three inches 

wide. 
189 X Q. 38. Was its width uniform of its entire length ? 
A. It was rounded off at the end at which it is handled. 

X Q. 39. Were you personally present during the whole of the 
operation and did you personally superintend thesame? Remember 
that I am referring to the first time that vou made 150 gallons of 
peroxide of hydrogen at one operation by hand stirring, which you 
say was about December 15th. 

A. Yes, sir; I was present and superintended the making of this 
lot. 

X Q. 40. Who else was present ? 

A. William Hahn and Hans Focke; that is all. No one else dur- 
ing the whole length of the time. 

X Q. 41. At what hour of the day was the operation begun and 
when did it end? | 

A. As near as I can remember it began at one o'clock in the after- 
noou and ended four hours later. 

X Q. 42. Did one man do the stirring during all this time? 


« 
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A. One man did the stirring at a time. He was relieved by the 
other one. 

X Q. 43. Why did vour men relieve each other in doing the stir- 
ring? 

A. Because the continual working tired them out. 

X Q. 44. Who measured the amount of acid that was used on this 
occasion ? 

A. Nobody did. 

X Q. 45. Who measured the amount of binoxide of barium that 
was used on this occasion ? 

A. John Brane weighed the barium in my presence. 

X Q. 46. How many pounds of barium did you use? 

A. About two hundred pounds. 

X Q. 47. Were there any other ingredients used on this occasion 
besides the two hundred pounds of barium and the acid and 

water? 
190 A. Instead of water I used a diluted or a weak solution of 
peroxide of hydrogen. 

X Q. 48. Who made this diluted or weak solution of peroxide of 
hydrogen, and of what strength was it? 

A. We made it. The strength was one and tWo-tenths per cent., 
as far as | can remember. 

X Q. 49. When was this weak solution made and how had it been 
made, as far as the stirring 1s concerned ? 

A. The weak solution was the wash water from the preceding 
operation, which was also made while we done the stirring by hand. 

X Q. 50. How many gallons of this weak solution did you yse on 
this occasion—150” 

A. About 100 gallons, as far as [| can remember. 

X Q. 51. Do you mean to say that this 100 gallons of weak solu- 
tion of peroxide of hydrogen and the 200 pounds of barium made 
150 gallons of peroxide ot hvdrogen t | 

A. Yes, sir. 

X Q. 52. How did you come to have on hand 100 gallons of weak 
solution of peroxide of hydrogen when you performed this first op- 
eration, about December 15th last? 

A. As I stated, we obtained it in washing the precipitate of the 
preceding batch. | 

X Q. 53. How much peroxide of hydrogen had you made at the 
preceding batch ? 

A. I believe about 100 gallons. 

X Q. 54. Do you remember its strength ? 

A. Three and one-tenth per cent. 

X Q. 55. State exactly what you did in obtaining this 100 gallons 
of washings from the preceding batch. 

A. The precipitate was mixed with a sufficient quantity of water 
aud the liquid then again separated from the precipitate. This pre- 

cipitate had accumulated for several days. 
19] X Q. 56. You say that this precipitate was mixed with a 
sufficient cuantity of water. How was it mixed and what 
amount of stirring was done? 
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A. The mixing up was done in open vats, with sticks in the hands 
of one or two men; I do not remember which. 

X Q. 57. Was none of the stirring done by machinery ? 

A. No, sir. 

X Q. 58. How long did it take to do this mixing in open vats, 
with sticks in the hands of one or two men ? 

A. About ten minutes. 

X Q. 59. Do you mean about ten minutes for each vat? 

A. Yes, sir. 

X Q. 60. What was the size of these vats ? 

A. About four feet diameter, two and one-half feet high. 

X Q. 61. How much of the precipitate was in the bottom of each 


‘vat on the occasion referred to? 


A. About 350 pounds in each. 

X Q. 62. And bow many vats were there ? 

A. There were two of them. 

X Q. 63. Then, having obtained this mixture, this weak solution 
of peroxide of hydrogen, by the process you have just described, 
what was done with it? 

A. It was filled into the mixing tank after weighing it off in 
pails. 

X Q. 64. How many men were engaged in this operation of 
weighing it off in pails? 

| suppose two or three. 

X Q. 65. How leng did it take them to transfer the 100 gallons 
of this weak solution after weighing it off in pails? 

' A. About five minutes; maybe ten. 

X Q. 66. What is the size of the pails you used ? 

A. Three gallons. 

X Q. 67. By what means was this weak solution discharged from 
the open vats ? 

A. By syphoning off. 
192 X Q. 68. What was the smallest diameter of syphon tube? 
A. One inch is the diameter of the opening. 

X Q. 69. Is not the diameter of the tube ih some of its parts 
smaller than this? I refer to the internal diameter. 

A. No, sir. 

X Q. 70. Do you mean to say that with a syphon of this size and 
with pails of only three gallons you can transfer 150 gallons in five 
or ten minutes ? 

A. I believe it might. 

X Q. 71. Did you ever time this? 

A. No, sir. 

X Q. 72. Now, referring to this first occasion upon which you 
made 150 gallons of peroxide of hydrogen by hand stirring, about 
December 15th last, please state the strength of the peroxide of hy- 
drogen that you made on this occasion. 

A. Three one-tenth per cent. was the strength. 

X Q. 73. How do you know this? 

A. Because I tested it. 

X Q. 74. To whom was it sold ? 

15—292 
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A. I do not remember. 

X\ Q. 75. Besides yourself and Mr. Marchand, the complainant, 
do you know of any one else who manufactures peroxide of hydro- 
gen as a commercial article In this country ? 

A. Yes. 

X Q. 76. Who? 

A. John Bene and Mr. Jonas, a firm of druggists in the Bowery : 
Simon & Cappel. That is all | know of. 

X Q. 77. How long after you first made the 150 gallons of perox- 
ide of hydrogen by hand stirring was it before you again made as 
large a quantity as this at one operation, doing the stirring by 
hand ? 

A. I think it was the third day after 

X Q. 78. When was the next time when you did the same thing? 

A. I think we again had an interval of two days in which we did 

not make. 
193 X Q. 79. When was the next time when you did the same 
thing’? 

A. The second or third day after. 

X Q. 80. And did you continue to make one hundred and fifty 
gallons at a single operation, doing the stirring by hand until about 
the month of January? If not, state what, in fact, you did do, bear- 
ing in mind-that I wish only to know about those occasions upon 
which you made in the vicinity of one hundred and fifty gallos or 
upwards at a single operation, doing the stirring by hand, 

A. We have not made one hundred and fifty gallons each time— 
only once in about three times we made this quantity—but have 
always done the stirring by hand during this period. 

X Q. 51. And when you made as large a quantity as this was 
your experience substantially the same as you have already described 
in connection with the first batch of one hundred and fifty gallons? 

A. Yes; it was about the same. 

X Q. 82. The machinery which you now use for doing your stir- 
ring is very simple in its character, is it not? 

A. Yes, sir. 

X Q. 83. Then why did you delay a month in putting it-in work- 
ing condition ? 

A. Because boilers and engine were not in working order before 
that time. 

X Q. 84. And as soon as they were in working order you stopped 
doing your stirring by hand and begun doing it by machinery, did 
you not? ; 

A. Yes, sir. 

X Q. 85. What is the shape of the two-hundred-gallon tub that 
you have already referred to? | 

A. It is an ordinary open tub, cylindrically shaped, somewhat 
larger at the top than at the bottom. 

X Q. 86. Is it rounded at the bottom ? 

A. No; it is flat at the bottom. 
194 X Q. 87. When you did the stirring by hand, in making 
such large quantities as one hundred gallons or upwards did 
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you have in the interior of the vessel any projecting board or boards 
such as you previously had used ? 

A. No, sir 

X Q. 88. What is the largest size vessel that you have at the 
present time? 

A. Twenty-two hundred gallons. 

X Q. 89. How much peroxide of hydrogen have you ever made 
at a single operation ” 

A. About 150 gallons. 

X Q. 90. How long have you had your 2,200-gallon vessel ? 

A. One of them we had since a couple of years. 

X Q. 91. Have you ever used it for making peroxide of hydrogen ? 

A. No, sir. 

X Q. y2. What is the largest vessel that you now have which you 
use for.this purpose ? 

A. The vessel I mentioned of three and one-half feet diameter and 
three to three and one-half feet height. 

X Q. 98. When you speak of the theoretical yield of peroxide of 
hydrogen, does not this refer to the yield that there would be by the 
conversion of a given quantity of peroxide of barium into hydrogen 
peroxide if there was absolutely no loss of oxygen ? 

A. Yes, sir. 

X Q. 94. You say that there is no greater loss or waste of mate- 
rial when the stirring is done by hand than when it is done by ma- 
chinery. Now, if you have ever made any experiments in makin 
large quantities of hydrogen peroxide and have kept the exact aa 
accurate data and results of such an experiment pled$e state the 
same fully and at large. 

A. I made to-day peroxide of hydrogen from half a gramme of 

peroxide of barium while the dissolving was aided by hand 
195 = stirring. We made at the same time peroxide of hydrogen 

from 150 pounds of the same peroxide of barium while the 
stirring was done by machinery. The first test showed the barium 
to contain 84 per cent. of peroxide of barium. The test applied to 
the peroxide of hydrogen formed showed it to contain 3 per cent. In 
addition to the one per cent. that was in the wash-water used. If 
we liad had the same good result with the large quantity as we had 
with the small, our yield should have been about 15 per cent. higher 
in the larger quantity. 

X Q. 95. How much did you make to-day by the machine stir- 
ring ? 

A. Seventy-five gallons. 

X Q. 96. And how much did you make by hand? 

A. About two grammes. 

X Q. 97. How does a gramme compare with a pint? 

A. A pint of water will weigh about 450 grammes. 

X Q. 98. Is there any other experiment of a like nature that you 
have made of which you can give the exact, accurate data and re- 
sults ? 

A. I can give the exact data and results of six operations of mak- 
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ing 125 gallons of peroxide of hydrogen at a time, three of whic hh 
are made by hand stirring and three by machine stirring. 

X Q. 99. Why did you not give them-on your direct examina- 
tion ? 

I testified to the effect that | made these experiments, and tes- 
tified as to their result. The data I did not have with me at the 
time. 

X Q. 100. Will you please point out where you so testified ? 

A. In the answers to questions ri and 13. 

\ Q. 101. I do not consider that your answers to those questions 
will bear the construction you put upon them. I now call your at- 
tention again to cross-questions 98, 99, and 100, and ask you whether 

you wish to correct or add to your answer LO question LOO. 
196 A. No; I have nothing to add. 

X Q. 102. Have you the data here present with you ? 

A. No; I did not take them aloRg, but can produce them at any 
time. 

X Q. 105. In what shape are they at the present time ? 

They are notes made on paper, which are at present in a desk 
in my house. . 


Counsel for complainant now gives notice that as it appears that 
the evidence. contained in the answers to questions 7 to 13, inclusive, 
are not the best evidence of the facts sought to be proved, so far as 
the same relates to the experiments therein referred to, he will move 
to strike out said questions and the answers thereto on the ground 
that they are not the best evidence of the facts therein sought to be 
proved, and on the further ground that they are indefinite. 

Adjourned to Tuesday, March 17, 1885, at 2 p. m. 


New York, March 17th, 1885—2 o'clock p. m 
Met pursuant to adjournment. 
Present : Counsel as before. 


Adjourned to Saturday, March 21st, 1885, at 11 a. 


197 New York, March 21st, 1S85—11 o’clock a. m 
Met pursuant to adjournment. 
Present: Counsel as before. 


The cross-examination of Mr. EMKEen continued by Wa. H. 
L.. Ler, Esq.: 


X Q. 104. You say, in answer to Q. 21, that you add the barium 
peroxide i in a continual stream. How do you do this? 

A. The hydrated barium peroxide is contained in a vessel stand- 
ing above the mixing tank. In there it is mixed with about twice 
its amount of water. This semi-liquid substance runs through a 
faucet into the mixing tank. . 

X Q. 105. What is the shape and size of the faucet ? 

A. It is an ordinary wooden faucet about ten inches long, having 
a quarter-inch opening. 

\ Q. 106. What is the shape of the faucet ? 
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It consists of two pieces of wood, both hollow, the smaller one 
inserted into the larger one at a right angle. 

X Q. 107. Describe the position of these two pieces of wood with 
reference to the vessel of which it forms the outlet? 

A. The faucet is inserted at the side of the vessel and on the-bot- 
tom of the same. 

X Q. 108. Does one of the hollow pieces of wood that you have 
just spoken of fit into the vessel so as to be horizontal when in posi- 
Lion ? 

A. Yes, sir. 

X Q. 109. How large is the piece of wood ? 

A. About an inch in diameter, ten inches long. 

X Q. 110. And the aperture you say is about a quarter of an inch 
In “Ore Tr? 

The ape rture of the small piece through which the liquid runs 
finally is a quarter of an inch. 
LYS X Q. 111. What is the aperture of the horizontal piece? 
A. About half an inch. 

X Q. 112. What is the size of the smaller piece? 

A. About half an inch in diameter, or a little larger, and about 
four inches long. 

X (. 113. You say that the barium peroxide is mixed with twice 
its amount of water. Do vou mean that before it is so mixed it is 
ae i or that it becomes hydrated by the mixture? 

‘The water that has been used for hydrating is partly left mixed 
with the barium. ° 

X Q. 114. What I wish to know is this: In your answer to ques- 
tion 104 you speak of hydrated barium being mixed with about 
twice its amount of water. Now,do you mean that the barium, after 
it has been hydrated, is mixed with twice its amount of water in 
uddition to the water that has already been applied to it to hydrate it? 

A. No, sir. 

X Q. 115. What do you mean” 

A. I mean that the hydrated barium is in presence of about twice 
its amount of water. As to the source of the water, I have explained 
it in my answer to question 113. 

X Q. 116. The hydrated barium that you use is a mixture of 
barium and water, is it not? 

A. Yes, sir; it is a mixture of hydrated barium peroxide and 
water. 

X Q. 117. Question repeated 

A. Yes. 

X Q. 118. Now, you say that what vou use is a mixture of binox- 
ide of barium, mixed with about twice its amount of water. Now, 
what I wish to know is this: Is what you use a mixture of dry bi- 
noxide of barium with twice its amount of water, or is it a mixture 
of Yin binoxide of barium with twice its amount of water? 

[t is a mixture of the latter. 
X Q. 119. That is, in addition to the water which is already 
199 inthe hydrated barium, there is added to form the mixture 
about double the quantity of water? 


a 
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A. No, sir; there is no water added. What I mean is that be- 
sides the water which is in chemical combination with the binoxide 
to form a hydrate thereof there is water present to the amount 
about of twice the quantity of hydrated barium. This water is left 
in it since the hydrating process. 

X Q. 120. What is the chemical formula of hydrated binoxide of 
barium ? | 

A. Ba O, 2 (h, QO). , 

X Q. 121. In the formula that you have just given is the binoxide 
of barium thoroughly hydrated—that is, has it united chemically 
with as much water as it can combine with ? 

A. This formula represents the hydrate according to the atomic 
values of barium binoxide and water. There may be so-called non- 
saturated hydrates which contain more water, but this I do not know. 
The formula in question represents the hydrate in thorough chem- 
ical combination. 

X Q 122. Then is hydrated binoxide of barium a well-known 
chemical combination, represented by the formula you have already 
given? 

A Yes, sir. ‘ 

X Q. 123. How many pounds of water will combine, say with one 
hundred pounds of anhydrous binoxide of barium, to thoroughly 
livdrate it and make the whole mass hydrated binoxide of barium ? 

A. According to this formula, about nineteen pounds. 

X Q. 124. Now, when vour hydrated binoxide of barium.is mixed 
with water, as you have already stated, it becomes a soft mixture of 
about the consistency of tar or rather thick cream, does it not? 

A. Yes, sir. 

X Q. 125. What is the size of the vessel which holds this 
200 mixture of hydrated binoxide of barium and water which 
you use in making peroxide of hydrogen ? 

A. About two feet diameter and about fifteen inches high. 

X Q. 126. Do you mean to say that a mixture of this nature and 
of this consistency will flow through a hollow stick ten inches long, 
with an aperture half an inch in diameter, in a horizontal direction, 
and then flow through a vertical hollow stick having an aperture 
a quarter of an inch in diameter, from a vessel fifteen inches high 
and two feet in diameter,in a steady stream ? 

A. Yes; that is what it does and what I mean to sav. 

X Q. 127. Has any one seen this beside yourself and those in your 
employ ? . 

A. Yes; we have frequently outsiders in that part of our factory 
where this is done. These have had an opportunity of seeing it. 

X Q. 128. Mention one such outsider. 

A. Our iceman. . 

X Q. 129. Give the name of one person, outside of yourself and 
those in your employ, who has seen this steady flow under the con- 
ditions mentioned in X Q. 126 who would be apt to notice such a 
thing or to take an interest in it. 

A. The son of one of our employees, Hans Brane; Machinist 


CHARLES MARCHAND VS. FREDERICK EMKEN. 119 


Thomas Kerr, my wife, and my mother. That is all I can think of 
at present. 

. Q. 150. What is rey age of Hans Brane? 

About twenty-eight years. 

‘ (. 131. Where does he reside ? 

A. He lives near our factory in Ravenswood, on Vernon avenue. 

X Q. 132. Have vou or your brother or any firm with which 
either of you have been connected ever employed him in any way ? 

A. Yes; we employed him some years ago for a week or two. 

X Q. 133. What is his present occupation ? 
201 A. He works in a shoe factory down-town in New York. 
X Q. 134. How long has he been connected with the shoe 
business ? 

A. Since ten or twelve years, I suppose. 

X Q. 1385. Where does Thomas Kerr reside? 

A. His machine shop is on the corner of Fifty-fifth street and 
First avenue. I do not know where he resides. 

X Q. 136. You say he is a machinist; specify more definitely his 
occupation. 

A. He repairs engines and other machinery, puts up shafting and 
pulleys, and does steam-fitting. 

X Q. 137. How often has he had an opportunity to observe this 
flow of the mixture about which I have asked you in Q. 126, and 
under what circumstances ? 

About haifa dozen times; whenever he wanted to see me in 
reference to work to be done in his line. , 

X Q. 138. So each one of the half dozen times that he called upon 
you you were always in the midst of making peroxide of hydrogen. 
Are you quite positive as to this? 

I am positive that he had at least six times the opportunity of 
seeing the thing in question. 

X Q. 139. You say, in answer to Q. 137, that he had this opportu- 
nity whenever he wanted to see you in reference to work to be done 
in his line. How does it come to impress itself on your memory 
that every time he so wanted to see you you happened to be making 
peroxide of hydrogen; have you any definite and distinct recollec- 
tion on the subject ? 

A. I did not want to savy that every time when he called to see 
me he saw the peroxide making, but I am sure that every time 
when he saw the peroxide being made his call was in reference to 

work in his line. 
202 X Q. 140. How does it happen that your memory is so 
definite in regard to the fact that you were making peroxide 
of og on several occasions when he did call ? 

Because we were making peroxide of hydrogen from 7 o’clock 
in he morning till 3 in the afternoon for a long while, and that we 
needed Kerr’s services during this time. I have mostly seen him 
around noon time. 

X Q. 141. You say you were needing Kerr’s services. In what 
capacity and in what connection ? 

A. For hanging shafting and repairing engine. 
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X Q. 142. For how long a time did you continue making perox- 
ide of hydrogen every day from 7 till 3, and where and when was 
this? | 

A. We have done it two years ago. I believe in February and 
March ; also last year from January to June. 

X Q. 148. Did you frequently have occasion to employ Thomas 
Kerr? 

A. Perhaps once a month on the average. 

X Q. 144. How long have you used this vessel holding the mixture 
of hydrated binoxide of barium and water and the device for dis- 
charging the same which you have already described? 

A. A little over two years from the date that we began to make 
peroxide of hydrogen. : 

X Q. 145. How often did you clean out the vessel and discharge 
tubes ? 

A. It is cleaned every morning before putting the stuff in by run- 
ning warm water through it; also every evening after using it. 

X Q. 146. During your experience in using these devices have 
you never had the discharge pipe stopped up or flowing irregularly ” 

A. Yes; we had in the beginning, by allowing the substance to 
become very cold. : 

X Q. 147. Well, what did you do then, and when did you remedy 
the evil? 

A. We cleaned the tubes out and kept the liquid warmer. We 

have done this shortly after, in January, 1883. 
203 X Q. 148. Well, since that time have you never had the 
discharge pipe stopped up? 3 

A. No, sir. 

X QQ. 149. Nor the passage of the mixture flowing irregularly ” 

A. No; the flow of the mixture is very regular, and is regulated 
by the workingmen, if the stream is wanted to be smaller or greater. 

X Q. 150. Now, referring to your answer to question 27, do you 
mean to include among the text-books and treatises referred to in 
the question the various extracts from scientific works composing 
Complainant's Exhibit Extracts from Scientific Works ? 

A. Yes; I do. 

X Q. 151. Do you mean to say that in all the extracts in the ex- 
hibit referred to, where the method of making peroxide of hydro- 
gen is described, that the description refers to peroxide of hydrogen 
undiluted with water? 

A. No; I mean to say whenever they speak of the dfficulty of 
making peroxide of hydrogen they have reference to peroxide of 
hydrogen undiluted with water. 

X Q. 152. Are you as sure of your answer to the last question as 
you are of anything that vou have stated in your deposition ? 

A. Yes; I am. 

X Q. 153. Between the last question and the answer you examined 
a printed copy of the extracts referred to, did you not? 

A. Yes: I did. 

X Q. 154. Now, in the Complainant’s Exhibit Extracts from 
Scietitific Works several of the extracts describe how peroxide of 
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hydrogen may be made pure or rather with a comparatively small 

mixture of water. In all such descriptions, however, is not pure 

peroxide of hydrogen described as made in this way. First, there is 
made a mixture of peroxide of hydrogen and water, and 

204 then the water or nearly all of it is separated from the peroxide 
of hydrogen ? 

A. Yes, sir. 

X Q. 155. And is not this mixture which is first made before the 
separation of the water, as referred to in the latter part of the last 
question, of about the strength of the aqueous solution of peroxide 
of hydrogen, which is the commercial article known as peroxide of 
hydrogen ? 

A. No; not as far as the extracts from Fowne’s Chemistry and 
Watts’ Dictionary of Chemistry (Vol. 3, page 196) are concerned. 
The latter extract refers to a solution about twice as strong as the 
commercial. 

X Q. 156. Then, as to the extracts other than those two, your 
answer Is yes? , 

A. Yes. 

X Q. 157. Now, you say that the extracts from Watts’ Dictionary 
of Chemistry (Vol. 3, page 196) refer to a solution about twice as 
strong as the commercial; of how many volumes capacity is the 
solution referred to in this extract? 

A. From 25 to 30. 

X Q. 158. Now, as to the extract from Fowne’s Chemistry, of what 
strength is the solution there referred to? 

A. The strength of the solution is not given in figurés, but the 
mode of preparation implies thiat it will have not less than twice the 
strength of the commercial. 

X Q. 159. That is, it will have from 25 to 30 volumes capacity ?, 

A. About that. : 

X Q. 160. Is there any method known of separating the water or 
nearly the whole of the water from the peroxide of hydrogen ex- 
cept by placing the vessel containing the mixture in a dish contain- 
ing oil of vitriol and placing the same under the receiver of an air- 

pump, thereby forcing the water to e raporate 4 
205 A. Yes; there is. Any substance eager to absorb water will 
replace oil of vitriol; also the use of an air-pump 1s, In my 
experience, more detrimental than serviceable; currents of dry, 
warm air are very efficient for freeing the mixture of most of its 
water. 

X Q. 161. How nearly pure have you ever obtained peroxide of 
hydrogen by means of currents of dry, warm air? 

A. I have obtained it of a strength of 25 per cent., equaling about 
S0-volume capacity. 

X Q. 162. Referring to the extracts from Fowne’s Chemistry and 
Watts’ Dictionary of Chemistry (Vol. 3, page 196), the methods there 
described can be used to produce a solution much weaker than 26 
or 30 volume capacity, can it not, if that should be deemed desir- 
able? 

A. Yes; it can. 

16—292 


* 


122 CHARLES MARCHAND VS. FREDERICK EMKEN. 


redirect by Mr. SrarrorpD: 


.. D. Q. 163. The process of manufacture—that is, the principles 
sodebil ing the manufacture—are substantially the same, are they 
not, whether the stre ugth of the product is high or low ? 

A. Yes; they are. 

R. D. Q. 164. Wherein lies the greater difficulty of making hy- 
drogen peroxide of high concentration or strength over making it 
of the low or commercial strength ? 

It lies in the keeping and evaporating of solutions of hydro- 
gen peroxide when their strength exceeds that of the commercial 
product by about five times. 

R. D. Q. 165. Why is it more difficult to obtain a high degree of 
concentration ? 7 

A. Because peroxide of hydrogen of a high degree of concentra- 
tion is relatively much more unstable than the weaker solutions, 
and consequently the strong solutions will decompose in the course 

of concentration by evaporation 
206 R. D. Q. 166. Do you mean that the evaporation which it 
is necessary to perform in the process of manufacture 1s more 
likely to cause decomposition when there isa high conceniration 
than when there is a low one? 

A. Yes; that is what I mean. 

R. D. Q. 167. And is it in this that the greater difficulty of manu- 
facturing the hydrogen peroxide of a high degree of concentration 
consists? 

A. Yes; in this only. 

R. D. Q. 168. Where you have spoken in your testimony of the 
“commercial strength” of hydrogen peroxide what degree of con- 
centration have you referred to or meant? 

Objected to as already answered. 

I have referred to solutions containing three and one-half per 
cent. of hydrogen peroxide or of twelve volumes capacity ; this is 
the strength at which we sell it. 

R. D. Q. 169. The hydrated barium as introduced by you is not 
at the time of introduction of the thickness or consistence indicated 
by the formula given by you on cross-examination, is it? 

A. Hydrated peroxide of barium as indicated by the formula is 
a dry substance; this is in suspension in about twice its amount of 
water when used in the way as described. 

R. D. Q. 170. Do you do anything to aid the flow of this mixture 
of barium during the process of manufacturing ? : 

A. Yes; there is a stirrer revolving in this vessel to aid suspen- 
sion. 

Recross by W. H. L. Ler, Esq. : 

R. X Q. 171. You have stated that when you spoke of the com- 
mercial strength of hydrogen of peroxide you referred to solutions 

coutainivg three and one-half per cent. of hydrogen perox- 
207 ide. Do you mean three and one-half per cent. by weight or 

three and one-half per cent. by bulk? 


i Te 
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A. In designating tle percentage there is in chemistry never any- 
thing else referred to but the weight, unless the volume is specially 
mentioned. 


Answer objected to as irresponsive and as one which the witness 
has not shown himself qualified to make, and a motion will bemade 
to strike out the same at or before the hearing. 


t. X Q. 172. Question repeated. 
By weight. 

R.X Q. 173. In chemically pure hydrogen peroxide of what 
volume capacity is the substance? 

A. About 350. 

_R. X Q. 174. When the hydrated binoxide of barium is thrown 
into the acid solution is not the barium separated from the water by 
the contact of the acid ? 

A. No: not before the acid dissolves it. 

R. X Q. 175. But it is separated from the water, is it not? 

A. No; it is not. 

R. X Q. 176. It contains hydrated binoxide of barium during the 
whole process of manufacturing peroxide of hydrogen ? 

A. No; it dissolves and forms peroxide of hydrogen. 

R. X Q. 177. When it dissolves and forms peroxide of hydrogen 
is it not separated from the water with which it had previously been 
in chemical union ? 

[t does not exist any more when it dissolves. I cannot speak 
of separation of binoxide of barium any more. 


Te: 


Re-redirect by Mr. STarrorp: 
R. R. D. Q. 178. When the chemical reaction takes place 
208 between the barium and the acid in the process of manu- 
facturing hydrogen peroxide what becomes of the water with 
which the barium was in combination prior to the reaction ? 
[t is set free. 


FREDERICK EMKEN. 


Adjourned to Thursday, March 26, 1885, at 2-p. 1 


New York, March 26th, 1885—2 o'clock p. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Dr. L. H. Friepsure, a witness produced on the part of the de- 
fendant, being duly sworn, deposes and says: 


Q. 1. Please state your name, age, residence, and occupation. 
A. L. H. Friedburg; age 38 years; I reside at 40 East 10th street, 
New York city; I am a chemist. 
Q. 2. What is your business? 
A. lam a chemist. 
Q. 3. How long have you been a chemist” 
For the last fifteen years. 
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Q. 4. Where were you educated in chemistry ? 

A. At the Universities of Goettingen and Heidelberg, Germany. 

Q. 5. Did you graduate from either of these universities ? 

A. From the University of Goettingen, and received the degree of 
Ph. D. 

Q. 6. Did you take a special course in chemistry ? 

A. Yes, sir. . 

Q. 7. When did you receive the degree ? 
209. ~=—s A.. In spring of 1870. 

(). 8. State what you have done since that time in the way 
of chemical work, employment, or business. 

A. Well. I first was assistant of Professor Bunsen in his chemical 
laboratory, in Heidelberg for a year. Later on I was assistant of 
Professor Woehler, of Goettingen, in his chemical laboratory. At 
the same university I was installed as privat dockute. Further, | 
was assistant in Bonn and Berlin, in chemistry ; then I turned to- 
wards technical chemistry, which was about in 1874, and helped put- 
ting up and conducting chemical works of different kinds and in 
different countries, and have been doing that since that time until 
now, mainly; also working in chemical factories as a chemist. 

Q. 9. Have you made any test or experiment fh the manufacture of 
hydrogen peroxide to ascertain whether there is any practical dif- 
ference or advantage in doing the stirring by machinery instead of 
by hand ? 

A. I did. 

Q.10. From such test can you state whether stirring by machinery 
or mechanical appliances has any advantage whatever in the re- 
sults over stirring by hand except in the saving of labor of men to 
do the stirring ” 


Objected to, as the witness has not shown himself as qualified to 
answer the question. 


A. I can. 
Q. 11. Please state what the fact is in that regard. 
A. The fact is, according to ny experiment, that there is materi- 
ally no difference in the result obtained in either doing the stirring 
by machinery or by hand. 
210 Q. 12. Then do you say that the only practical advantage 
of machine stirring instead of hand stirring in the process 
of manufacturing hydrogen peroxide is in the saving of the lubor 
of men em ployed to do the hand stirring t 


The same objection, and objected to as leading. 

A. I do say yes. 

(). 138. What is the purpose of stirring the mixture at all in mak- 
ing hydrogen peroxide ? 

The same objection. 


A. To produce a uniform reaction between the substances which 
are to act upon each other. 


.. CHARLES MARCHAND VS. FREDERICK EMKEN. 125 


Q. 14. Has it any purpose whatever other than to bring the par- 
ticles of barium in contact with the acid ? 

A. None other, according to my statement in the last answer. 

Q..15. Has one kind of motion or motion in one direction or any 
combination of motions any advantage over another, provided the 
two bring the particles of barium and acid in contact with equal 
rapidity and regularity ? 

bar A. It has not. 

Q. 16. Is the screw a well-known and familiar means of stirring 
in all manufactures of chemicals where an agitation of the differ- 
ent elements or ingredients is requisite or desirable? 

A. It is. 

(). 17. State some of the instances in which a serew has long been 
used for such a purpose. . 

A. For instance, in the manufacture of tartaric acid. The screw 
is used in that process every time when a precipitation of sulphuric 

. acid by means of milk of lime (which, too, precipitates gypsum) is 

required. It is used for precipitating cream of tartar from a solu- 

tion of tartaric acid, by adding to which a solution of caustic pot- 
ash in necessary quantities. 

O11 . 18. How long have you known the screw to be used in 
the particular instances you have mentioned ? 


Objected to as incompetent under the pleadings. 


> A. For the last five years. 

(). 19. Please state how the barium was introduced gnd the ap- 
pliance used for that purpose in the experiments made by you in 
the manufacture of hydrogen peroxide? 

A. The barium peroxide was contained ‘in the state of an emul- 
sion in water, commonly called milk, in a eylindrical vessel broader 
than a common pail. ‘The vessel had a faucet, similar to a wooden 
faucet on a keg of wine or beer, at its lower end, towards the side 
where it should run into the mixture kettle. A stirrer kept moving 
this milk continuously during the entire operation of the process. 

Q. 20. Did the barium flow through this faucet with ease and 
regularity or did it clog up” 

A. It flowed through with ease and regularity, only at the begin- 
ning of the operation a clearing of the faucet by a metal wire was 
necessary. 


Cross-examined by Mr. W. H. L. Ler: 
v X Q. 21. How long have you known the defendant? 


A. Since the day before yesterday. 
X Q. 22. How long have vou known of peroxide of hydrogen ? 
A. Ever since I began to study chemistry. 
X Q. 23. It has powerful bleaching qualities, has it not? 
A. It has. 
X Q. 24. How long have you known that this substance had 
powerful bleaching qualities ” 
A. For the last ten years, more or less. 
ion 212 X Q. 25. For these ten years past it has been commonly 
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known among scientific men that it had/such bleaching quali- 
ties, has it not? 

A. Yes, sir; and longer. 

X Q. 26. You speak in your direct examination of certain tests 
that you have made, by which you compared the manufacture of 
hydrogen peroxide when the stirring was done by hand and when 
it was done by machinery; how many such tests have you made” 

A. I have made two comparative tests in this regard—one of each. 

X (. 27. What was the strength of the solution that you obtained 
on each occasion ? 

A. The strength was the same, it being every time about four and 
two-tenths per cent. of peroxide of hydrogen. 

X Q. 28. Four two-tenths per cent. by weight or by bulk ” 

A. Four two-tenths per cent. by weight, of course. 

; Q. 29. About how many volumes capacity would that be” 

We “ it corresponds to about thirteen. 

. Q. 30. How long did it take to perform the operation by hand 
saaee?. 

A. = entire operation lasted for about two hours and a half. 


X Q. 31. Were you present during the entire operation ? 

A. I was. 

X Q. 32. How did you ascertain the strength ? 

A. By the permanganate test. 

X Q. 33. Describe what you did. 

\. | took two cubic centimetres of the Liquid: ' to be tested and 


diluted them with sufficient acidulated water; then from the per- 
manganate burette I made the permanganate solution run into the 
liquid to be tested until faint lasting rose color appeared. 

X Q. 34. Did you take the liquid that you tested yourself from 

“ mass ? 
213 [t was taken underneath my eyes. 
x Q. 35. Where and when was this test made? 
It was made the day before yesterday, at Mr. Emken’s factory 

In 5 Aa co Long Is land. 

X Q. 36. Did you test the water before any of the binoxide of 
barium was mingled with it? 

A. I tested it and found it to be acid, 

X Q. 37. Did you test it to ascertain whether it contained any per- 
centage of peroxide of hydrogen ? 

A. I did not; but I know that it did contain peroxide of hydro- 
gen. , 

X Q. 38. How did you know that it did? | 

Being informed that it was the wash-water of the previous 

day's filtered press. 

X Q. 39. Prior to that time had you ever seen peroxide of hydro- 
gen made? 

A. I did, and made it myself. 

X Q. 40. How large a quantity had you ever made prior to that 
time at one single operation ? 
A. I cannot tell, because the cases referred to were merely chemi- 
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cal laboratory investigations and not what is called chemical manu- 
facture. 

X Q. 41. Had you ever made as much asa gallon at one opera- 
tion ? 

I think I have, because I’ made it more concentrate. 

X.Q. 42. Had you ever made as much as five gallons at a single 
operation ? 

I do not think I have. 

X Q. 43. Its powerful bleaching properties being well understood 
for so many years, was not the reason of its comparatively small use 
in the arts as a bleaching agent for many years after its properties 
were known due to the expense of manufacturing it? 

[ think that is not the reason. 

X @. 44. What is the reason ” 

The reason is mainly that, until about twelve years ago, to 

my knowledge, it was not generally known that peroxide of 

214. ~=hydrogen could be kept in a watery acidulated solution for 
any considerable length of time without decomposing. 

X Q. 45. Well, since the fact that it could be kept has been known 
why was it that fora number of vears thereafter it was not exten- 
sively used as a bleaching agent in the arts? 

A. It was used ever since this was known for such purposes. It 
wus made largely in London. 

X Q. 46. Are you not aware that the price of peroxide of hydro- 
gen as a commercial article in this country was, as late as 1879, from 
eight to ten dollars a gallon, and that it was used almost exclusively 
for Nay poms. hair down to that date? 

I cannot say that I know for sure either one or the other. 

x Q. 47. According to your best information, are not the facts as 
stated in the last question true? 

A. As regards the price, | do not know, and as regards the uses, I 
know it was used for bleaching fatty oils ever since the time it was 
offered to the public. 

X Q. 48. To what extent was it used for bleaching fatty oils? 

That is hard to say, since some of the refiners of fatty oils gen- 
erated with peroxide of hydrogen for themselves in their refining 
tubs. 

X Q. 49. Apart from such use of peroxide of hydrogen by refiners 
who generated it for themselves, was its use extensive for bleaching 
fatty oils? 

A. Lam not aware of it. I do not know. 

X Q. 50. Are you not aware that at the present time peroxide of 
hydrogen as a commercial article is sold in this country at from one 
dollar and fifty cents to two dollars a gallon ? 

A. I do not know the price, but since you say so I believe that it 
is correct. 

X Q. 51. Are you not aware that at the present time it is exclu- 
sively used in this country for bleaching feathers and many other 
articles ? 
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215 A. Hair, feathers, and fatty oils are, to my knowledge, the 
substances which are bleached mainly by peroxide of hydro- 

gen. 


X Q. 52. Are not Tussak silk, bones, and ivory also bleached by 
tliis substance at the present time quite extensively ? 

Possibly, but not to my positive knowledge. 

X Q. 53. Now, referring to the test which you described a short 
time ago, will you please state the concentration of the permanganate 
of potash solution that you used for making the test? 

It was one-tenths (,/5s) normal! solution—a normal solution of 
any pure chemical compound—meaning an amount responding to 
iis atomic weight dissolved in one thousand cubic contimetres of 
pure distilled water, while one-tenths normal solution is a solution 
of one-tenth that strength. 

X Q. 54. In explanation of your last answer, please state what 
quantity in weight of permanganate of potash should be dissolved 
in a thousand cubic centimetres of pure distilled water to make a 
normal solution. 

A. 316 grammes. 

X Q. 55. And the solution you used—how many grammes would 
be dissolved in a thousand cubic centimetres of pure distilled water? 

A. Thirty-one and six-tenths grammes. 

X Q. 56. You have taken such time as you desire to verify your 
last answer and are quite sure of its correctness, ate you not? 

A. Lam. 

X (). 57. Have you with you your notes of the two experiments 
you made, or that were made in your presence, of manufacturing 
hydrogen peroxide when the stirring was done by hand and when 
the stirring was done by machinery? 

A. I haye got the notes, as I put them down, with me. 

X (. 58. Will you allow me to inspect the same? 

A. I will: 

X Q. 59. The notes that you have made are of such a char- 

216 ~— acter iaoas if they were put in evidence they would not be 

understood by any one but yourself, would they, without ex- 
planation ? 

A. No; they would not. 

X Q. 60. When you made this test describe the burette that you 
used. 

[t was a Mohr burette. Such a burette is mainly a glass tube 
of about a foot and a quarter in length, bearing on its face a division 
of cubic centimetres and fractions of cubic centimetres. The lower 
part of the glass tube is drawn out to a point, still allowing the 
liquid to flow out. <A suitable piece of rubber hose is slid over this 
end of the pipe, while into the other opening of the rubber a pointed 
glass tube protrudes. The rubber itself has a stop-cock outside, 
which closes it. It was a fifty cubic centimetre burette. 

X Q. 61. How much of the permanganate solution of the strength 
already described did you use, as shown by the divisions on the 
burette, before you obtained the faint, lasting rose color in the solu- 
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tion of peroxide of hydrogen containing two cubic centimetres of 
peroxide solution and the acidulated water mixed with it? 

A. Forty-nine cubic centimetres. 

X Q. 62. Did you take a note of the quantity of binoxide of bariam 
used in making the peroxide of hydrogen when the stirring was 
done by hand’ 

A. | did, and found it to be 114 pounds. 

X Q. 638. How much acid was used ? 

A. The same amount in each case, by measure. 

X Q. 64. Question repeated. 

A. I cannot tell, but it was the same amount in each case. 

X Q. 65. Did you measure the number of gallons of the product 
of this operation when the stirring was done by hand? 

A. I did. 

X Q. 66. State what it was. 

A. Thirty-seven gallons. 

X Q. 67. How did you measure it? 
217 A. I weighed the liquid and divided the number of pounds 
by eight. 

X Q. 68. In making peroxide of hydrogen a certain portion of 
the oxygen always escupes, does it not? 

A. It does. 

X Q. 69. And there is a waste in comparing the theoretical yield 
of the operation—that is, the yield that there would be if there was 
no loss in comparison with the actual yield ? 

A. I suppose that there is, as in every manufacture. . 

X Q. 70. Have you calculated the percentage of the loss of oxy- 
gen in the operation which you saw when the stirring was done by 
hand ? 

A. I have not. 

X Q. 71. Will you please do so? 

A. I cannot do so, because the necessary data are wanting. 

X Q. 72. What data are wanting? 

A. In using the raw material it 1s first treated with water to free 
it from barium oxide. The washed substance is then subjected to 
further operation. Not knowing how much was washed away, I 
cannot absolutely say satisfactorily enough for theoretical calcula- 
tion how much I used of perfectly pure barium peroxide. 

X Q. 73. You made these experiments, did you not, at the request 
of Mr. Emken, the defendant ” 

A. I did not. 

X (). 74. At whose request, then? 

A. At the request of Mr. Marshall P. Stafford. 

X Q. 75. Who was present when you made the experiments? 

A. Some workmen of Mr. Emken’s factory; in fact, those who 
did the work; three were there all the time and two were coming, 
and who had nothing to do with the work. 

X Q. 76. The three who were present all the time were assisting 

in the operation under your direction, were they not ? 
218 A. They were. 
X Q. 77. Previous to your examination to-day had you 
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read the examination of Mr. Emken or had you been informed of 
the purport of his deposition or any part of it? 

A. | am not aware of any examination of Mr. Emken in this 
case or of anybody else’s. 


Redirect by Mr. STAFFORD: 


R. D. Q. 78. Was Mr. Emken, the defendant, present during the 
experiments made by you, about which you have testified ? 

A. He was not. 

R. D. Q. 79. Have you had any conversation or communication 
of any kind with the defendant about your experiments and the re- 
sults ? 

A. I only indicated to him what I was going to do before the ex- 
periments were made. . 

R. D. Q. 80. Have you had any communication with him in any 
way since you entered upon making the experiments 4 

A. I have not. 

RK. D. Q. 81. Was the wash-water used the same in both opera- 
tions—that is, the one by hand stirring and the one by machine 
stirring ? 

A. It was the samne in amount and quality. , 

R. D. Q. 82. How do you know it was the same in quality ? 

A. It was taken out of the same tub. 


Recross by W. H. L. Ler, Esq.: 


R. X Q. 83. Which operation was performed first, the hand 
stirring or the machine stirring ? 

A. ‘The hand stirring. 

R. X Q. 84. Who prepared the acid mixture which was used in 
both these operations ? 

A. The hands of the factory. 

R. X Q. 85. How do you know that the amount of acid used in 

each case was the same? 
219 A. It run down in each case from a certain mark in a glass 
vessel down to another mark in the same vessel into the mix- 
ture. 

R. X Q. 86. Did you test the acids which were placed in this glass 
vessel to ascertain what they were and their purity ? 

A. I did not. 

R. X Q. 87. What percentage of pure binoxide of barium was 
there in the commercial binoxide of barium which vou used? 

A. This I couldn’t ascertain correctly because the lots I was 
going to operate with were, when I came into the factory, under the 
first treatment with water, so that I could not get a sample for the 
assay. 

X Q. 88. What is the earliest date of which you have positive 
knowledge of the extensive use of hydrogen peroxide used as a com- 
mercial article for bleaching fatty oils? 

A. I do not know. 


Dr. L. H. FRIEDBURG. 
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Sworn before me— ' 
JOHN A. SHIELDS, 
Examiner, &c. 


Defendant’s counsel offers in evidence four letters of the Patent 
Office relating to the patent in suit, dated, respectively, August 24, 
1882, November 9, 1882, January 8, 1883, and February 7, 1883, the 
latter being rather a decison of the examiners-in-chief on appeal 
than a letter,and the same are marked, respectively, Defendant's Ex- 
hibits Patent Office Documents 1, 2, 3, and 4, respectively, March 

26, 1885, J. A. S., examiner. 


220 Counsel for complainant objects to each and every one of 

the foregoing exhibits as not surrebuttal, as irrelevant and 
incompetent, and because the same form part of the file wrapper 
and contents in the matter of the application for the letters patent 
in suit, and the whole of the same should be put in evidence if any 
part should. 

[t is agreed that copies not certified may be used just as if prop- 
erly certified, subject to correction and to all other objections. 

It is admitted by counsel for defendant that in answer to the ob- 
jections to the granting of the patent in suit arguments in writing 
were filed, and were made orally, which, so far as they state facts, 
ure covered by the evidence already taken, the result being the al- 
lowance of the patent in the form it now is, and therefore complain- 
ant’s counsel, while insisting upon his other objections, waives his 
objection to defendant’s exhibits just offered, founded upon the fact 
that the whole of the file wrapper and contents is not put In evi- 
dence, it being agreed that complainant shall have the right to put 
in evidence the remainder of such file wrapper and contents or any 
part thereof, or any other papers on file in the Patent Office con- 
nected with said letters patent, if he elect so to do. 

Complainant now gives notice that he insists upon his objections 
to all defendant’s evidence taken in surrebuftal, and insists that 
defendant had no right to take any such evidence, and gives further 
notice that at or before the hearing he will move to strike out the 
same. 

Defendant rests. 


291 DEFENDANT’s Exurert Patent Orrice Document 1. March 
96, 1885. J. A.8., Ex’e. 
Room No. 155. 8, 24, ’82. 


DEPARTMENT OF THE INTERIOR, 
Unitep States PATENT OFFICE, 
Wasninoton, D.C., Aug. 24th, 1882. 
Charles Marchand, care Anthony Pollok, present. 
Manufacture of hydrogen peroxide. Filed Aug. 2d, 1882. *#}}°. 


The above application has been examined. The first claim is for 
stirring the materials together, and is rejected on Thomsons pro- 
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cess of making hydrogen dioxide deseribed in Watts’ Dictionary of 
Chemistry, third supplement of Vol. Vill, part II, page 1072. The 
2d and 3d claims are rejected on Scherniac and Ganzberg, 222,547, 
Dec. 9, 1879, chemicals, salines. The 5th claim is rejected because 
face couplings are in common use in all kinds of machinery, and 
applicant’s device is a face coupling which does not require a specific 
reference. 
THOMAS ANTISELL, Examiner. 
W.H.S. . 


299 DeFENDANT’S Exutrerr PATENT Orrice DocumMENT 2. March 
26, 1885. J.A.8.. BX’. 


Room No. 155. 11, 10, ’S82. 


DEPARTMENT OF THE INTERIOR, 
UNITED States PATENT OFFICE, 
Wasuineaton, D. C., Nov. 9, 1882. 

Charles Marchand, care Anthony Pollok, present. 

Manufacture of hydrogen peroxide. Filed Aug. 2, i882. *$%¢' 

The amendment in the above case, filed Oct.10, has been consid- 
ered. ‘The screw-stirrer is shown in the Scherniac & Gunzberg refer- 
ence cited in the last official letter, and the first claim is again re- 
jected on the references already cited. Numerous egg-beaters have 
a construction similar to the stirrer shown by applicant, as G. Mooney, 
216,053, June 3, 1879; also churns, 152,895, July 14, 1874, to Brower ; 
88016, Mar. 23, 1869, to Devel, and 2150, Aug. 27, 1861, to Markille: 
likewise in soap mixers, Lehman, 131,283, Sept. 10, 1872, and 
Pritchard, 249,256, Nov. 8, 1881, which references show that a screw- 
stirrer is so well known as to be the common property of the public 
for agitating anything, and that it cannot form.an element of novelty 
in a process claim. ‘The 2d, 3d, 4th, Sth, 6th, 8th, and ninth claims 
are rejected on the above references, in addition to those cited in the 
previous official letter. ‘ee 
W. H. CHADSEY, 

lst Asst in Charge. 

W. H. S. | 


223 DEFENDANTS Exuipit Patent Orrice Document 3. March 
26, 1885. J.A.S8., Ex’r. 
Room No. 155. 1, 9, ’83. 


DEPARTMENT OF THE INTERIOR, 
Unirep Srates Patent OFFIce. 
W asHinaton, D. C., Jan. Sth, 1883. 
Charles Marchand, care A. Pollok. present. 
Manufacture of hydrogen peroxide. Filed Aug. 2,’82. *$32", 


The above case has been considered in view of the argument filed 
December 21, 1882. 
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[t is not admitted that the mechanical steps of continuous rota- 
tion in vertical or any other direction affect the character of the 
chemical reaction, which forms the principal subject-matter of the 
application. Applicant desires to perform, on a manufacturing 
scale, operations heretofore chiefly confined to the laboratory, and 
in order to do so has selected such apparatus as will suit his pur- 
pose. The Scherniac and Gunzberg apparatus, cited as a reference, 
could be applied to applicant’s work without any material altera- 
tion, and would cause the eddying motion which he presents as the 
important novelty. This-would therefore be an example of double 
use of the apparatus and not patentable. Applicant is only entitled 
to protection for the specific apparatus he has devised. The process 
described does not present any novelty. ‘The action of the previous 

official letters is confirmed, and the Ist, 2d, 3d, 4th, Sth, 6th, 
224 7th, 8th,and 9th claims are a second time rejected on the refer- 
ences previously cited. 

Rendering— 

See Black, 47788, 23, 5, 1865. 
Branagan, 69350, 6, 11, 1866. 
THOMAS ANTISELL, Examiner. 


DerENDANT’S Exutireir Patext Orrice Document 4. March 26, 
1885. J. A.8., Ex’r. 


No. 7741. 
Before the examiners-in-chief, on appeal. 


U. S. Parent Orrice, Feb. 7, 1883. 
Application of CHARLES MARCHAND for a patent for an improvement 
in the manufacture of hydrogen peroxide. Filed Aug. 2, 1882. 


The claims rejected are— 

“1. The method of making hydrogen peroxide by giving to the 
acid solution while adding the binoxide thereto a movement of ro- 
tation such as is I1mparted by a screw, substantially in the manner, 
by the means, and for the purpose set forth. 

“2. The method of making hydrogen peroxide by cooling the 
acid solution, imparting thereto a continuous movement of rotation, 
as well in vertical as in horizontal planes, such, for example, as im- 
parted by a revolving screw in a receptacle, and adding to said acid 

: solution the binoxide in small quantities, while maintaining 
225 the low temperature and the rotary or eddying movements, 
substantially as described. 

“3. The combination of the receptacle for the acids, the means as 
indicated for cooling the contents of said receptacle, and the serew, 
substantially as described. 

“4. The combination of the hemispherical acid receptacle and 
the suspended screw occupying the lower contracted part of said re- 
ceptacle, substantially as described. 
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“5. The combination of the acid receptacle, the means as indi- 
cated for cooling the contents thereof, and the suspended screw pro- 
vided with perforations or holes in the wmgs thereof, substantially 
as described. 

“6. The combination with the acid receptacle, the means as indi- 
eated for cooling the contents of said receptacle, and the screw sus- 
pended in said receptacle so as not to touch the bottom, both said 
screw and receptacle being formed of or protected with non-corrod- 
ible material, substantially as deserrbed. 

“8. The combination of the receptacle, the power shaft, the screw, 
and the means for detachably connecting the said screw with said 
power shaft and for suspending it therefrom in said receptacle, sub- 
stantially as described. 

‘9. The apparatus deseribed, comprising, in combination, the re- 
ceptacle for the acid, the jacketing vessel, the power shaft, the sus- 
pended serew, and the means for preventing foreign matter from 
falling into the receptacle, substantially as set forth.” 

It seems to be admitted at the outset of the specification (although 
not directly so stated. as it should be) that it is old to make hydrogen 
peroxide by adding barium or calcium binoxide wixed with water 

to‘some diluted acid, such as sulphuric, nitric, acetic, oxalic, 
226 hydrochloric, or hydrofluosilicic, acid, the binoxide being 

added from time to time in small quantities, the vessel in 
which the operation is conducted being set in a refrigerant and the 
liquid being agitated or stirred to facilitate the chemical action. 
The operation of stirring was performed by hand. 

In the present case the essence of the invention resides in impart- 
ing to the liquid, while making hydrogen peroxideas above, a peculiar 
motion—one which cannot be given by hand—a continuous move- 
ment of rotation, horizontally in opposite directions from the centre, 


or radially and vertically, or nearly so, according to the shape of 


the vessel, a vertical motion designated in German as wirbelbew- 
gung, the movement of a smoke ring, making what may be termed 
a ring vortex. 

But the preamble is not thus distinctive. It rather makes the in- 
vention appear to reside only in doing by machinery (and conse- 
quently, as is generally the case, better) what bas hitherto been done 
by hand. 

With proper amendment to the specification, making it clear that 
the invention is no more than this—that it is no more than in this 
particular art. all the other steps being old, imparting to the liquid 
undergoing chemical change this old motion, this motion produced, 
for example, by the egg-beater—the second claim seems properly to 
define the operation and may be allowed, but the first claim is in- 
complete and is too general whereby it is met. 

The third and fourth claims are fully met in the references, par- 
ticularly in the patent of Scherniac & Gunzberg, the, designation 
of the acid receptacle as hemispherical being no limitation, since the 
specification avers that this vessel may be cylindrical or frustro- 
conical. 

The feature of the perforations in the fifth claim and that of the 
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non-corrodible in the sixth are too common, as shown, to sustain 
the claims. 
227 The eighth claim may be allowed. The ninth claim is 
limited by the means for preventing foreign matter from 
falling into the receptacle, for which means the examiner has allowed 
one claim (claim 7). There can be no objection to including these 
means in a claim tothe entire apparatus. The claim may therefore 
also be allowed. 
The decision is affirmed unconditionally as to claims 1, 3, 4, 5, 
and 6, and is affirmed subject to suggestion as to claims 2, 8, and 9. 
R. G. DYRENFORTH, 
R. L. B. CLARKE, 
H. H. BATES 


E-xraminers-in- C hief. 


228  U.S.Cireuit Court,Southern District of New York. In Equity. 
CHARLES MARCHAND vs. FREDERICK EMKEN. 


Testimony for final hearing taken on behalf of the complainant in 
the above suit, pursuant to the 67th rule in equity, as amended, of 
the U.S. Supreme Court, before 5. Nelson White, examiner. 


New York, June 6th, 1885. 
Present: Mr. Lee, for complainant; Mr. Stafford, for defendant. 


CHARLES MARCHAND, called and sworn for complainants, says : 


(). 1. Are you the same Charles Marchand who heretofore has been 

*xamined as a witness herein ’ 

A. lam. 

Q. 2. As a commercial article, what is the purity of binoxide of 
barium, such as is used in making peroxide of hydrogen, at the 
present time, and what has it been during the past four or five 
vet nat 

It contains generally from 77 to 87 percent. of pure anhydrous 
binenide of barium. In some cases it contains 90 per cent., and in 
some other cases it is as low as 70 per cent. 
229 (). 3. Have you read the evidence of the witnesses thus far 
given in this case’ 

A. I have. 3 

(). 4. Several wituesses have testified to the use of different acids 
in the manufacture of peroxide of hydrogen as a commercial product. 
State whether or not the acids so used are pure acids. 

A. They are not pure acids, as they are mixed up with water in 
various proportions. 

Q. 5. As commercial articles, are the various acids referred to sold 
pure or in solution with water? 

A. They are in solution with water. 

Q. 6. Suppose the same amount of binoxide of barium be used in 
effecting the reaction which occurs in the manufacture of hydrogen 
peroxide—state whether or not the amount of acid which it is nec- 
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essary to use to effect a perfect reaction, presupposing there is no 
loss, will be the same if different acids are used. 

A. It will vary. 

() 7. If there be a series of reactions between a given quantity 
of binoxide of barium and the different quantities of the various 
acids which it will be necessary to use in order to make the reactions 
complete, state whether or not the amount of peroxide of hydrogen 


produced by such reactions will vary, presupposing the binoxide of 


barium to be pure and that there is no loss. 


Objected to as immaterial, and same objection to all preceding 
questions except ()’s l and 3. 


A. It will not vary. 

Q. 8. State whether or not you have prepared a table showing the 
result of the reactions between binoxide of barium and the various 
acids, the amount of the binoxide being in each case the same, and 
the amount of the acid in each case being sufficient to effect a per- 

fect reaction, it being presupposed that the binoxide of barium 
230 and the acids used are chemically pure, and that the reactions 
are accompanied by ho waste. 


Same objection. 
| have, and now produce it. 


Paper referred to offered in evidence and marked “ Complain- 
ant’s Exhibit Table of Reactions,” S. N. W., ex’r. ) 
Paper objected to as incompetent, irrelevant, and immaterial. 


(). 9. It appears from your evidence and from the table just put 
in evidence that the amount of peroxide of hydrogen produced has 
a fixed ratio to the amount of binoxide of barium used, presup- 
posing perfect purity of materials and perfect reaction without loss. 
Please state whether or not in the practical manufacture of peroxide 
of hydrogen the actual product of peroxide of hydrogen always 
bears the same ratio to the commercial binoxide of barium used. 


same objection. 


A. No; it will vary; for example, if I have a lot of 400 pounds 
of binoxide of barium and if I divide it into two lots of 200 pounds 
each, these two lots being: treated separately will not yield the same 
amount of peroxide of hydrogen. 

(). 10. Please state the causes of this variation. 

A. Ist, because the purity of che binoxide of barium is vafiable 
and there is no homogeneity in the entire lot; 2d, because during the 
operation the temperature of the mixture may be too high during 
a certa'n amount of time; 3d, because the motion imparted to the 
mixture may be improper or irregular. _ 

(. 11. State whether or not the last cause of variance exists when 

the stirring is done by machinery. 
A. No; not to any appreciable extent. 


de eed 
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Cross-examined by Mr. STAFFORD: 


X Q. 12. This table of reactions prepared by you and put in evi- 
dence shows nothing but theoretical results, does it? 

A. Yes, sir; it is theoretical only. 

X Q. 18. Does it pretend to show anything else except theoretical 
results? 

A. No; nothing else. 

X Q. 14. The results there indicated would not occur in the prac- 
tical manufacture of hydrogen peroxide, would they ? 

A. No. 

X Q. 15. Is there any such thing as pure binoxide of barium 
known in commerce and used in the manufacture of hydrogen 
peroxide ? 

A. Yes; there is some, but it is very expensive—too expensive to 
be used in the manufacture of hydrogen peroxide. It is rather an 
article of curiosity. 

X Q. 16. So far as you know has it ever been used in the manu- 
facture of hydrogen peroxide as an article of commerce ? 

A. I never used it and don’t know of its having been used. 

X Q. 17. Are the acids used in the manufacture of hydrogen 
peroxide as an article of commerce chemically pure ? 

A. No; they are in solution with water. The acid may be chem- 
ically pure by itself, but as it is dissolved in pure water it is a mixt- 
ure of water and acid; chemically, pure acid is free from water. 

X Q. 18. Then this table of reactions put in evidence presupposes 
both barium and acids in a state in which they are never used in 
the manufacture of hydrogen peroxide as an article ef commerce, 
does it not? 

A. Yes; it is theoretical. 
232 X Q. 19. Do vou mean to say that if you purchase or mauu- 
facture 400 lbs. of binoxide of barium in one lot and then 
separate it into two lots of 200 lbs. each, by chance or without selec- 
tion the two lots will not, as a rule, be substantially the same in 
purity? 

A. They cannot be substantially the same. 

X 20. When you purchase or sell a quantity of binoxide of ba- 
rium in commerce is not the percentage of purity agreed upon or 
understood for the entire lot ? 

A. No, sir; not concerning the binoxide of barium, because it is 
affected very rapidly by the preseuce of water aud carbonic acid in 
the air, which changes its degree of purity. 

X Q. 21. Do you purchase binoxide of barium without inquiry 
or examination as to its quality ? 

A. Of course not. 

X Q. 22. What is meant or referred to by the quality of binoxide 
of barium when it is dealt in commercially ? 

A. Tne amount of pure binoxide of barium contained in the 
commercial article, which is never warrauted to be exact. 

X Q. 23. If you were to buy 5,000 lbs. of binoxide of barium how 

\ 
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would you examine it to satisfy yourself as to its quality—by taking 
a sample from the lotor by a minute examination of the entire lot ? 

A. I would have to trust the party who Gells it to me, because it 
would be a practical impossibility to select a sample which would be 
an exact representation of the entire lot. A lot of that importance 
would be sold with a guarantee of from SO to 84 per cent., for ex- 
ample. 

X Q. 24. If you should undertake to examine a lot of 5,000 Ibs. 
of binoxide of barium so as to state or ascertain its quality, what 
would you do? 

A. I would divide the lot, for example, in 100 lots of 50 Ibs. 
Then I would take a sample of 1 oz. from each 50 Ibs., and I would 

make an analysis of each sample. and the average of the 100 
233 analyses should give me a result which would be considered 
commercially exact, but which would not be actually so. 

X Q. 25. Then in doing this you would assume, would you not, 
that each lot of 50 Ibs. from which you took the oz. would average 
the same quality as that oz.? 

A. Yes; and it is precisely for that reason that the result is not 
exact. 

Redirect : . 

R. D. Q. 26. As scientific facts, state whether or not there is any 
doubt as to. the correctness of the chemical formule and reactions 
shown in “ Complainant’s Exhibit Table of Reactions.” 

A. No, sir; there is no doubt at all. | 

CHAS. MARCHAND. 

Sworn to before me— 

S. NELSON WHITE, 
Examiner, &c. 
Complainant rests. 


CompL't’s Exu. TABLE oF Reactions. June 6,’85. S. N. W., Ex’r. 


According to the atomic theory the different reactions which take 
place when chemicaily pure anhydrous binoxide of barium is 
brought in contact with different acids will be represented as fol- 
lows: 


Binoxide of barium and hydrochloric acid : 


Anhydrous binoxide of barium ( a connsaityinntenpaphininbicmeaias 169 Ibs. 
ES an een eae st Wa chin aN! M« ~ >; ie. 
. * 
II talib eiile Gitischinsin: wethivnes nish nlinpuints “entero oaiime digas A oo 


934 Result of reaction: 


eg Lk nee eset! 
UU GE CIN Ci a oeicctnte creninicinccimese ena 3: 
242 
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— 
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Binoxide of barium and hydrofluoric acid : 


Anhydrous binoxide of barium (Ba O,) ---- .-..-...---- 169 

EAPOreOerss GHG CEE F 1) .ncowe oewcitinindndanandiad 40 
BM ewcsdqdace condanmegen imidemiiimeeelae 209 
Result of reaction : 

Funeriae of Garsuen (Da Fi) ccc ends de tvtcnandanmnaees 175 

Feseaniae of byaremen (7, U))..ccccusshetade baal 34 
TORR cn nem ancws cunn consibiens sie 


Binoxide of barium and hydrofluosilicic acid : 


Anhydrous binoxide of barium (Bao,)..-.-.-..-.-..---- 166 
Fiydrofiuostisese acid (85, Bi Fi,)<.ncc ccncucécewtadaten 144 
FOcccncoce sccenc ctuc 20g: queen ole 


Result of reaction: 


Fluosilicate of barium (Ba Si Fl.) .... ..---....-...... » we 
reveniae of Ayasowen (34, O,).ncensccsinoescaeseushana 34 
ORD cininel ceptitndi'th ocemsnittnitpthnidintittelaatibabsteeaeein 313 


Binoxide of barium and carbonic acid: 


Anhydrous binoxide of barium (Bao,) -...-.-----...-.- 16 
Garbensd G6ns (ii, OUR) ...cnicad. cssccucusses gene 


I i al lila ical tal se ee 


Result of reaction 


Cardenate of Dariues (ie Ut.).cuc conse cwoeuansémbonnee ae 

ieroxide of hydrogen (1, Oi) .00< .snccocermacccqumane Te 
Bebe victe sens son cnwenipeninmedeieiaianee 231 

235 sinoxide of barium and sulphuric acid : 

Anhydrous binoxide of bariam (Ba Q,) -..--.-----.---. 169 

Suipnurte acid (25, SU,) 0c cocancccuuanetnen snnneunn 98 
-. smo cans aoew ana dselivb ative albanian 
Result of reaction : 

Suipaate cf tarium (Ba So,). ... cecesicvbnscesdcuett 233 

Peroxiae of hydrogen (7, O,) ...cv<hessilisecntdchemnmain 34 
OE bites tainted aalee coun serniditiclb chins werenhbdldsiesielia 267 


139 


lbs. 


sé 


LO A At SM ie a Re 


140 CHARLES MARCHAND VS. FREDERICK EMKEN. 


By using phosphoric acid (PO, H,) the results are the following : 


Ist. Anbydrous binoxide of barium, Ba O,..- ----...--. 169 Ibs. 
Phosphoric acid (PO, H,) ---------- eatashdts dale Canidae 196 “ 


Be itt westanaestitnenntetenemtingees ensienip amine tienen, 2 


Result of the reaction: 


pare pacsmpuate (Da TH. FP, O,)..~. nce aheccecnneesens G06. Te 
Pee Ge renee Cis, OL). cc ccncsccwimondm denen | oe 
Se asiieme scaled tai sinlh te entitineess ecaihaden chant haa ae 365 = Ibs. 
2d. Anhydrous binoxide of barium, Bao,.--. -.----.-.. 169 “ 
Phosphoric acid (PO, H,; } as much asin Ist).-.-.-.... 98 “ 
RES 0 sane cndnaiahesimeiie aman 267 Ibs. 


Result of the reaction : 


7 a A A eee rn 233 
Pupenses 6F by Grewal (i, Oy). nceucsccsdieminin he" @ 
: ; a 
Bil iiaintsiestecscteacsininiuiiannivasid apie nines a 267 Ibs. 


236 3d. Anhydrous binoxide of barium, Bao, -.-...-. 169 Ibs. 
Phosphoric acid (PO, H,; 4 as much as in.Jst).... 654 “ 


» 
ee sutbindieneie sitheianiweneeuiniai no wiahet mesitaediona [ae 


Result: 


pe Sh rene ay = 

PUSGREED GF RPGCRNUE (5s Vid ccc cicnns nnndignanptiiinbnnés: oe 
Bg es ttiin is seid whence sateen ieieeli ne aan 

237 At a stated term of the circuit court of the United States 


of America for the southern district of New York, in the 
second circuit, held at the United States court-rooms,in the city of 
New York, on Wednesday, the twenty-eighth day of October,in the 
vear of our Lord one thousand eight hundred and eighty-five. 
Present: The Honorable Alfred C. Coxe. 


CHARLES MARCHAND 
vs. - (Eq. Cal., Oct. T., 85.) 
FREDERICK EmMKEN. } 


The above cause coming on this day for final hearing upon plead- 
ings and proofs, Mr. William H. H. Lee is heard in behalf of com- 
plainant. 

(Further hearing adjourned to 29th inst.) 


938 At a stated term of the circuit court of the United States of 
America for the southern distriet of New York, in the second 
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circuit, held at the United States court-rooms, in the city of New 
York, on Thursday, the twenty-ninth day of October, in the year of 
our Lord one thousand eight hundred and eighty-five. 

Present: The Honorable Alfred C. Coxe. 


CHARLES MARCHAND \ 
vs. + (Eq. Cal., Oct. T., ’85.) 
FREDERICK EMKEN. ) 


The argument in the above cause being resumed this day pur- 
suant to adjournment, Mr. W. H. H. Lee is heard in behalf of com- 
plainant; Mr. M. P. Stafford is heard in behalf of defendant. 

KX B%. 


239 Circuit Court of the United States, Southern District of New 
York. In Equity. 


MARCHAND vs. EMKEN. 


Coxe, J.: 


The complainant is the owner of letters patent No. 273,569, granted 
March 6, 1883, for an improvement in the manufacture of hydrogen 
peroxide. 

The claim in controversy is as follows: 

“(1.) The method of making hydrogen peroxide by cooling the 
acid, solution imparting thereto a continuous movement of rotation, 
as well in vertical as in horizontal planes, such, for example, as im- 
parted by a revolving screw in a receptacle, and adding to said acid 
solution the binoxide in small quantities, while maintaining the low 
temperature and the rotary or eddying movements, substantially as 
described.” 

The defenses are lack of novelty and invention and non-infringe- 
ment. 

The invention, as stated in the specification, relates to the manu- 

facture of hydrogen peroxide or oxygenated water by the ad- 
240  ~=dition of barium mixed with water to an acid, and it con- 

sists in imparting to the acid a movement of rotation, the 
time required for chemical reaction being thereby lessened, while 
the reaction itself is more complete. To effectuate this purpose the 
specification describes and the drawing illustrates an apparatus con- 
sisting of acaldron surrounded by a jacketing vessel which contains 
the cooling medium, and an automatic stirrer provided with heli- 
coidal blades and suspended so as to revolve near the bottom of the 
kettle. ‘The claim is for this process of making hydrogen peroxide. 
The application was three times rejected, and was finally allowed by 
the examiners-in-chief in a qualified form upon the theory that 
there was as to this particular liquid something magical in the mo- 
tion imparted by a screw. Itis not pretended that the complainant 
discovered hydrogen peroxide or the method of adding barium 
mixed with water from time to time to the diluted acid or the ne- 
cessity for stirring or agitating the liquid; neither did he invent 
the obliquely bladed screw, the hemispherical receptacle, the jack- 
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eting vessel, or any part of the apparatus described in the specifica- 
tion. All this was old and well known. The patent itself illustrates 
how extremely circumscribed was the theater of invention. This is 
demonstrated by placing side by side two statements taken from the 
specification, the first describing the prior process and the second 


> 


the patented process :° 
24] “ Heretofore hydrogen “The (jacketing) vessel B : 
peroxide has been made being filled with the cooling me- ~ 
by adding the bariumorcalcium dium, the proper quantities of | 


binoxide mixed with water to acid and water are placed in the 
the diluted acid, the binoxide receptacle A. 

being added from time to time “The serew C is put in mo- 
in small quantities, the vessel in tion and the binoxide of barium 
which the operation isconducted or calcium, in the state of a more 


being set in a refrigerating me-_ or less thick emulsion of milk, is | 
dium and the liquid being agi- added in small quantities. The 

tated or stirred to facilitate the revolving screw imparts a move- 

. reaction. ‘The stirring has been ment of rotation more or less 

. performed by hand.” rapid to the liquid, producing 

eddies thereim and constantly 

changing the material, and the | 

chemical reaction takes place 

very regularly and completely.” , 

If the word “ machinery” were substituted for thé word “ hand” a 


at the end of the first quotation the description of the old method 
would answer as well for the new. The question, then, seems to be 
narrowed down to this: Does it constitute invention to stir by a 
well-known and simple mechanical device what had before been. 
stirred by hand’ ‘The complainant desired to manufacture in large 
quantities what had before been produced chiefly in the 
212 laboratory. He knew how hydrogen peroxide had been 
made; every step in the formula was familiar. A mixture 
that needed stirring and a vessel provided with a revolving stirrer 
were ready at his hand. He put the former into the latter. ‘This 
was all. The object of agitating the liquid while makirg hydrogen 
peroxide is to keep the barium, which is three times as heavy as 
water, suspended in the acid, so that its particles may come In con- 
tact with the particlesof acid. Whether they come in contact while 
going round, rising, settling, or remaining stationary can make no 
difference. Divest the case of the air of mystery with which it is 
environed and it seems simple enough. The complainant's prede- 7 
cessors knew that to keep the barium up in the solution they must ot 
stir it. Tne complainant knew this. Unlike them, however, he 
manufactured on a seale large enough to make it essential .to em- 
ploy a power shaft. The oar-shaped sticks which formerly went 
round and round by hand now go round and round by machinery. 
Perhaps the clearest statement of the invention from complain- 
ant’sstanding point is found in the evidence of the witness Hedrick. 
He says: 
“The method * * * set out inthe complainant's patent * 
* * is based upon reactions well known in the art and discovered 
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by Thenard. * * * The diluteacid is given a movement which 
has never before been imparted to it in the manufacture of 
243 hydrogen peroxide and which the patentee claims as new in 
that art. * * * ‘The liquid is thrown out towards the 
circumference of the vessel at the bottom, rises at the sides, returns 
to the center, and then descends to be again thrown out at the bot- 
tom, while at the same time it is carried round and round.” 

Which, being reduced to still simpler language, means that the 
machine will stir large. quantities of the liquid more thoroughly 
than the hand-worked paddles. He who wishes the sugar and cream 
which le puts into his coffee to be diffused uniformly through the 
mixture is quite likely to stir it with a spoon. Should the same in- 
dividual have occasion to provide coffee for a regiment of soldiers 
he might, to save time and labor, place it in a ketile provided with 
a stirrer like complainant’s, but to found upon such action a claim 
for a new process of making coffee would probably be thought ab- 
surd | 

The pretense that the complainant has discovered some occult 
and wonder-working power in the motion of a screw revolving in 
the bottom of a tub is not sustained by the proof. Whether the 
contents of the tub be oxvgenated water or soap or lye or tartaric 
acid, the action will be the same; that rotary, eddying motions in 
liquid will result from the revolving screw ; that the liquid will rise 

highest ut the periphery of the tub, and thus have the ten- 
244 dency at the top to fall towards the center, were well under- 
stood operations of centrifugal force. 

As every device, apparatus, formula, law of nature, motion, and 
ingredient adopted by the complainant was old, the patent must 
be held invalid, unless it’ can be said that giving to oxygenated 
water a well-known rotary motion springs “from that intuitive 
faculty of the mind, put forth in the search of new results or new 
methods, creating what had not before existed or bringing to light 
what lay hidden from vision.” No such faculty has been tasked in 
giving form to this patent. There is here no sufficient foundation 
upon which to rest a claim which, if construed as broadly as the 
complainant insists it should be, practically makes all pay tribute 
who stir the mixture in question by machinery, and by hand also, 
provided substantially the same movement can be produced by 
hand-stirring, aud this seems to be a disputed question upon the 
proof. The complainant's claim to be enrolled upon the list of in- 
ventors is based upon propositions too theoretical and visionary for 
acceptance. He bas but caught a bubble from the “ advancing wave 
of linprovement.” 

As the foregoing considerations must dispose of the cause, it is 
deemed unnecessary to consider the question of infringement. It 
would seem, however, in view of the fact that the claim, if upheld 
at all, must be confined within exceedingly narrow limits, that grave 

difficulties confront the complainant upon this branch of the 
245 case. The defendant uses a tub in which revolves a shaft set 
with flat blades at right anglestotheshaft. Theonly action of 
the stirrer is to make the liquid go round and round. In order to 


+ 
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produce a violent agitation he projects from a vertical cleat fastened 
to the side of the tub two horizontal boards extending nearly to the 
center. As the shaft revolves the lower blades pass under the lower 
board and the upper blades pass between the boards. It would 
seem doubtful, at least, whether the motion thus preduced is at all 
analogous to that described in the patent. It 1s difficult to discover 
that which the examiners aptly liken to the movement of the smoke 
ring. It ean hardly be said that there is a “ring vortex” in de- 
fendant’s tub. 

The bill is dismissed. 

B. F. Lee and W. H. L. Lee, for complainant; Marshall P. Staf- 
ford, for defendant. 


246 Ata term of the circuit court of the United States for the 
second circuit and southern aistrict of New York, held in the 
city of New York, on the Sth day of April, LSS6. 
Present: Alfred C. Coxe, judge. 


CHARLES MARCHAND 
vs. >In Equity. 
FREDERICK EMKEN. 


This cause having been brought on to be heard upon pleadings 
and proofs at the October, 1885, term of this court, and Mr. W. H. 
L.. Lee having been heard on the part of the plaintiff, and Mr. 
Marshall P. Stafford on the part of the defendant, and due delibera- 
tion having been had— 

[t is ordered, adjudged, and decreed that the complainant’s said 
bill of complaint be, and the same hereby is, dismissed, with costs 

and disbursements to the defendant, which have been taxed 
247 =at the sum of one hundred and ninety-seven y's dollars. 


ALFRED C. COXE. 


form approved : 
TURNER, LEE ann McCLURE, 
Compl't’s Sol’rs. 
(Endorsed:) U. 5S. circuit court, southern district of New York. 
Charles Marchand vs. Frederick Emken. Decree dismissing bill. 
Marshall P. Stafford, def’ts’ sol’r, Nassau street, New York. U.S. 
circuit court. Filed Ap’l 9th, 1886. Timothy Griffith, el’k. 


248 U.S. Cireuit Court, Southern District of New York. 
CHARLES MARCHAND vs. FREDERICK EMKEN. 
We hereby consent that the foregoing papers shall constitute the 
record to be sent by the clerk of the cireuit court of tie United 
States for the southern district of New York to the Supreme Court 


of the United States on the appeal to said Supreme Court in the 
above-entitled cause, and that the exhibits in the cause be retained 
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by the clerk of said circuit court until the hearing of said appeal in 
sald Supreme Court. 
New York, June Ist, 1886. 
, TURNER, LEE & McCLURE, 
Comp't’s Sol’rs. 
MARSHALL P. STAFFORD, 
Defendant's Sol’r. 
(Endorsed :) Filed June 11th, 1886. 


249 U.S, Cireuit Court, Southern District of New York. Ap’l 
Term, 1886. In Equity. 


CHARLES MARCHAND vs. FREDERICK EMKEN. 


From the final decree heretofore entered herein on the ninth day 
of April, 1886, at this term of this court, directing that the bill of 
complaint herein be dismissed with costs and disbursements to the 
defendant, which had been taxed at the sum of one hundred and 
ninety-seven ,'y5 dollars, the said complainant in open court claims 
an appeal to the Supreme Court of the United States, and gives good 
and sufficient security to answer all damages and costs if he fails 

to make his plea good; which said security being approved 
250 by the said court, said appeal is allowed accordingly. 
Dated the 30th day of April, 1886. 
WM. J. WALLACE. 


City AND County or NEW YORK, 88: 


Medard J. Baraquin, being duly sworn, says that on the first day 
of May, 1886, at No. 140 Nassau street, in the city of New York, he 
served the within appeal in open court on Marshall P. Stafford, 
complainant’s solicitor, by delivering a copy of said notice to a per- 
son in charge of said solicitor’s office, and leaving the same with 
him, said solicitor being absent from h'‘s office at the time. 


MEDARD J. BARAQUIN. 


Sworn to before me this 3d day of May, 1586. 
JAMES F. HORAN, 
Notary Public N. Y. Co. 


251 U.S. circuit court. Filed May 3d,1886. Timothy Griffith, 
clerk. 
252 Know all men by these presents that we, Charles Mar- 


chand, of the city, county, and State of New York, as princi- 
pal, and Ernest Drevet, of the city, county, and State of New 
York, are held and firmly bound unto Frederick Emken, of New 
York city, in the sum of four hundred dollars, to be paid to the said 
Frederick Emken, his executors, administrators, or assigns; for which 
payment, well and truly to be made, we bind ourselves, our heirs, 
executors, and administrators, jointly and severally, firmly by these 
presents. 
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Sealed with our seals and dated the 23d day of April, 1886. 
Whereas at a circuit court of the United States within and for 
the southern district of New York, in a suit in equity pend- 
253 ing in said court between Charles Marchand, complainant, 
and Frederick Emken, defendant, a decree was rendered 
against the said complainant; and the said complainant having ob- 
tained an appeal to remove the said cause to the Supreme Court of 
the United States to reverse the decree in the aforesaid suit, and a 
citation, directed to the said Frederick Emken, citing and admon- 
ishing him to be and appear at the October term, 1886, of the 
Supreme Court of the United States, to be held at Washington, to 
wit, on the second Mond: ay of October, 1886: 
Now, therefore, the condition of the above obligation is such that 
if the said Charles Marchand shall prosecute his said appeal 
254 to effect and answer all damages anil costs if he fails to 
make his plea good, then the above obligation to be void ; 
otherwise to remain in full force and virtue. 
CHAS. MARCHAND. §[L.s. 
ERNEST PREVET. 


os ~. 


In the presence of— 


FREDERICK GELLER. 


STATE, Ciry, AND County oF New YORK, 88: 


On this twenty-third day of April, 1886, before me personally 
came Charles Marchand and Ernest Drevet, to me known and known 
to me to be the individuals described in and who executed the fore- 
going bond, and they severally acknowledged that they executed 
the same. 

[L. s.] WILBUR F. SMITH, 
Notary Public, N. Y. C 


255 Srate, Ciry, AND County or New York, 8s 


On this twenty-third day of April, 1886, before me personally 
came Ernest Drevet, to me known, and being by me duly sworn, 
did depose and Say that he resides at No. 850 Ks ast 13 7th street. in 
the city of New York; that he is worth twice the sum specified in 
the above bond over all the debts and liabilities which he owes or 
has incurred and exclusive of property exempt by law from levy 
and sale under any execution, and is a householder in the State of 
New York. 

ERNEST DREVET. 


Subscribed and sworn to before me this 23d day of April, 1886. 


[u. s.] WILBUR F. SMITH, 
Notary Public, N. Y. Co. 


256 The foregoing bond is approved this 30th day of April 
1886. 
WM. J. WALLACE. 
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Endorsed: U. S. circuit court, southern district of New York. 
Charles Marchand vs. Frederick Emken. Bond on appeal. Turner, 
Lee & McClure, solicitors for appellant, 20 Nassau street, New York. 
U.S. cireuit court. Filed Apr. 30th, 1886. Timothy Griffith, clerk. 


257 By the Hon. William J. Wallace, one of the judges of the 
circuit court of the United States for the southern district of 
New York. 


Unirep STATES OF AMERICA, i, 
Southern District of New York, | ~° 


To Frederick Emken, Greeting: 


Whereas from the whole of the decree lately made by the circuit 
court of the United States for the southern district of New York in 
a certain cause wherein Charles Marchand was complainant and 
Frederick Emken was defendant the said complainant has appealed 
to the Supreme Court of the United States, and has taken his appeal 

in open court, and has given good and sufficient surety to 
258 prosecute his said appeal to effect and answer all damages 
and costs: 

Therefore you are hereby cited and admonished to be and appear 
at a Supreme Court of the United States to be holden at Washing- 
ton on the second Monday of October, 1886, pursuant to said appeal, 
to show cause, if any there be, why the decree so appealed from as 
aforesaid should not be corrected and reversed and. why speedy 
justice should not be done to the parties in that behalf. 

Witness the Hon. William J. Wallace, judge of said circuit court, 
at the city of New York, on this 30th day of April, 1886. 

WM. J. WALLACE. 


(Endorsed :) U.S. circuit court, southern district of New 

259 York. Charles Marchand vs. Frederick Emken. Citation on 

appeal. Turner, Lee & McClure, solicitors for appellant, 20 
Nassau street, New York. 


City AND County oF New YORK, 88: 


Medard J. Baraquin, being duly sworn, says that on the first day 
of May, 1886, at 140 Nassau street, in the city of New York, he 
served the within citation on appeal on Marshall P. Stafford, Esq., 
complainant’s solicitor, by delivering a copy of said citation to a 
person in charge of said solicitor’s office and leaving the same with 
him, said solicitor being absent from his office at the time. 


MEDARD J. BARAQUIN. 


Sworn to before me this 3d day of Mav, 1886. 
JAMES F. HORAN, 
Notary Public, N. Y. Co. 


260 [Endorsed:] U. 5. circuit court: Filed May 3d, 1886. 


Timothy Griffith, clerk. 


148 CHARLES MARCHAND Vs. FREDERICK EMKEN. 


26 | UNITED STATES OF AMERICA, 
. ‘ i os . a) ») by 
Southern District Oo} Neu York. } 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second 
circuit, do hereby certify that the foregoing pages, numbered from 
one to two hundred and sixty, inclusive, contain a true and com- 
plete transcript of the record and proceedings had in said court in 
the case of Charles Marchand, complainant & appellant, against 
l'rederick Emken, defendant & appellee, as the same remain of 
record and on file in said office. 

In testimony whereof I have caused the seal of the seid court to 
be hereunto affixed, at the city of New York, in the southern dis- 
trict of New York, in the second circuit, this 11th day of June, in 
the year of our Lord one thousand eight hundred and eighty-six, 
and of the Independence of the said United States the one hundred 
and tenth. 

[Seal of U.S. Cireuit Court, South. Dist. New York ] 


TIMOTHY GRIFFITH, Clerk. 


Kndorsed on cover: 8S. New York C.C. U.S. No. 292. Charles 
Marchand, appellant, vs. Frederick Emken. Filed June 25, 1886. 


~_* , 


Secon: sm ee RE ea as 


] SUPREME COURT OF THE UNITED STATES. 


CHARLES MARCHAND, Appellant, ) 
vs. Pees Term, 1888. No. 292. 


FREDERICK EmKEN, Appellee. 


Whereas by stipulation beretofore made herein and bearing date 
June Ist, 1886, it was agreed between the parties hereto that the ex- 
hibits in the above-entitled cause be retained by the clerk of the 
circuit court of the United States for the southern district of New 
York until the hearing of the appeal herein in the Supreme Court 
of the United States; 

And whereas from the record, as printed on appeal, certain ex- 
hibits have been omitted which are essential to the intelligible un- 
derstanding of the same: 

Now, therefore, it is stipulated and agreed between the parties 
hereto that the following exhibits introduced in evidence in the 
court below and marked as follows be printed and added to the rec- 

ord on appeal in the above-entitled cause, viz: 
2 “Complainant’s Exhibit B, November 11, 1884, J. A.S., 
examiner.” 

“Complainant’s Exhibit Sketch, May 27, 1884, J. A. S., ex- 
aminer.” 

“Complainant’s Exhibit Sketch B, Nov. 8, 1884, J. A. S., ex’r.” 

“Complainant’s Exhibit Sketch C, Nov. 11, 1884, J. A. S., ex- 
aminer.” 

“Complainant’s Exhibit Sketch D, Nov. 11, 1884, J. A. S., ex- 
aminer.” 

“Complainant’s Exhibit Sketch E, Nov. 11th, 1884, J. A. S., ex- 
aminer.” 

Dated New York, March 22, 1889. 

| B. F. LEE, 
Counsel for Appellant. 
WM. C. ROBERTS, 
Counsel for Appellee. 
3 [Endorsed :] Supreme Court of the United States. Charles 
Marchand vs. Frederick Emken. No. 292. Oct. term, 1888. 
Stipulation as to printing exhibits. 


4 MARCHAND vs. EMKEN. 
CoMPLAINANT’s Exuipit B. Noy. 11, 1884, J. A. S., Examiner. 
(2-175.) 
21234. $1.55. 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. | 
Unitep States Patent OFFICE. 


To all persons to whoin these presents shall come, Greeting: 
This is to certify that the annexed is a true copy from the records 


. — ’ 
ge saan manatee a, ” si 
e 7 ® 4 " or 
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of this office of the specification and drawing in the matter of the 

letters patent granted Charles Marchand March 6, 1883, number 

| 273,569, improvement in manufacture of hydrogen sepentile, 
| Application for same was filed complete August 2, 1882. 

| In testimony whereof I, R. G. Dyrenforth, acting Commissioner 

of Patents, have caused the seal of the Patent 

Seal Patent Office, Office to be affixed this 135th day of October, in 


| United States of the year of our Lord one thousand eight hun- ~ 
| America. dred and eighty-four, and of the Independence 

| of the United States the one hundred and 

| binth. 

| R. G. DYRENFORTH, 

| | Acting Commissioner. 


(Here follows diagram marked p. 5.) 


6 UniTeD States PATENT OFFICE. 


CHARLES MARCHAND, of New York, N. Y. 
Manufacture of Hydrogen Peroxide. 


Specification forming part of Letters Patent No. 273,569, dated 
March 6, 1883; application filed August 2, 1882. (No model.) 


To all whom it may conéern : 
: Be it known that I, Charles emai of New York city, in the 
| county and State of New York, have invented a new and useful 
improvement in the manufacture of hydrogen peroxide, which im- 
| provement is fully set forth in the following specification. 
| This invention has reference to the manufacture of hydrogen per- 
) oxide or oxygenated water by addition of barium or calcium binox- 
ide to an acid (sulphuric, nitric, acetic, oxalic, hydrochloric, hydro- 
| fluoric, bvdrofluosilic, and the like), the binoxide having been mixed 
with water. 
; Heretofore hydrogen peroxide has been made by adding the 
barium or calcium binoxide, mixed with water, to the diluted acid, 
) the binoxide being added from time to time in small quantities, the 
vessel in which the operation is conducted being set in a refrigerat- 
ing medium, and the liquid being agitated or stirred to facilitate the 
reaction. The stirring has been performed by hand. . 

The present invention is based on the fact or discovery that the ms 
reduction of the barium or calcium binoxide takes place under con- 
ditions much more favorable in point of rapidity and yield when 
the acid to be neutralized is given a movement of rotation both ver- 
tically and horizontally by a screw or other suitable means, which 
at tle same time creates both constant and ever-changing eddies, 
the said movement of rotation being imparted continuously during 
the addition of the binoxide. 

The present invention consists, therefore, first, in imparting to the i 
acid a movement of rotation, the time required for the chemical «fp 
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reaction being thereby lessened, while the reaction itself is more 
complete. 

The apparatus shown in the accompanying drawing is preferably 
employed, and forms also part of the invention. A view tn vertical 
section and elevation is given. 

A is the receptacle for the acid; B, a jacketing-vessel for contain- 
ing the refrigerant or cooling medium; C, the screw, and D a verti- 
tical power-shaft. The acid-receptacle need not be of any particular 
size, but a good capacity is from five hundred to one thousand gal- 
lons. Its preferably hemispherical, but may be evlindrical, frusto- 
conical, or other suitable form; and it is made of or lined with 
material adapted to resist the action of the acid. For use with hy- 
drofiuoric acid, a sheet-iron or, better, a copper vessel lined with lead 
may be used, or one of platinum, gold, or silver, or one otherwise 
rendered non-corrodible. The screw C is provided with helicoidal 
blades a, ordinarily two, three, or four in number, set obliquely on 
the arbor or screw-shaft b. The blades are preferably pierced with 
holes c. The screw is suspended in the receptacle A, being detach- 
ably connected with the lower end of the power-shaft D by the pi 
d e—one fixed to the power-shaft and the other to the serew-shaft, 
and clamped together by the bolts f. On the screw-shaft, above the 
top of the receptacle A, is fixed a disk, g, of wood or other suitable 
material, which catches the oil from the bearings of the power-shaft, 
and other foreign matters that otherwise would be liable to fall into 
the receptacle. The power-shaft is suspended in its bearings by 
suitable collars, which enable it to support the screw C, and is driven 
from a horizontal shaft through beveled gearing, or by otier well- 
known or suitable mechanical means. The length of the screw- 
shaft is such that the blades of the screw do not in operation touch 
or scrape the interior of the receptacle A. The jacketing-vessel B 
is of ordinary or suitable construction. The cooling medium com- 
monly employed therein may be placed in it. 

The vessel B being filled with the cooling medium, the proper 
quantities of acid and water (say twenty parts, by weight, of acid to 
one hundred parts of water, or other suitable proportions) are placed 
in the receptacle A. The screw C is put in motion, and the binox- 
ide of barium or calcium, in the state of a more or less thick emul- 
sion or milk, is added in small quantities. The revolving screw 
imparts a movement of rotation more or less rapid to the liquid, 
producing eddies therein and constantly changing the material, and 
the chemical reaction takes place very regularly and completely. 
Sufficient binoxide is added to secure the complete neutralization of 
the acid without rendering hydrogen peroxide too alkaline. After 

a certain time, which varies with the quantity of the article 
7 manufactured and the amount of binoxide employed, and 

during which the screw may be stopped, but is preferably 
kept in revolution, the production of the hydrogen peroxide is 
finished. It only remains to allow the matters in suspension to 
settle and to decant the clear liquor. 

If it is desired to obtain the hydrogen peroxide in a state of greater 
purity than results from the above, the clear liquor is subjected to 


& 
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special chemical treatment, which, as it constitutes no part of the 
present invention, need not be described. 

I claim the new improvements herein described, all and several, 
to wit: 

The method of making hydrogen peroxide by cooling the acid 
solution, imparting thereto a continuous movement of rotation, as 
well in vertical as in horizontal planes—such, for example, as im- 
parted by a revolving screw in a receptacle—and adding to said 
acid solution the binoxide in small quantities while maintaining 
the low temperature and the rotary or eddying movements, substan- 
tially as described. 

2. Thecombination of the receptacle, the screw suspended therein 
so as not to touch the bottom, and the protecting or covering disk 
carried by the screw-shaft, substantially as described. 

The combination of the receptacle, the power-shaft, the screw, 
and the means for detachably connecting the said screw with said 
power-shaft and for suspending it therefrom in said receptacle, sub- 
stantially as described. 

The apparatus described, comprising in combination the re- 
ceptacle for the acid, the jacketing-ve$sel, the power-shaft, the sus- 
peuded screw, and the means for preventing foreign matter from 
failing into the receptacle, substantially as set forth. 

In testimony whereof I have signed this specification in the pres- 
ence of two subscribing witnesses. 

CH. MARCHAND. 


Witnesses: 
R. S. HAYWARD. 
H. PEARSALL. 


[Stamped :] U.S. circuit court. Filed Feb. 18,1886. Timothy 
Griffith, clerk. 

(Here follow diagrams marked pp. 8 to 12, incl.) 
13 | Endorsed:] Supreme Court U.S. 1888, Octoberterm. No. 


292. Charles Marchand, appellant, vs. Frederick Emken. 
Stipulation of counsel & addition to record. Filed March 27, 1889. 
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| | OCTOBER TERM, 1888—No. 292. 


CHARLES MARCHAND, APPELLANT, 


v8. Sa 


+ FREDERICK EMKEN. 


| Brief for Appellant. 4a 


nn 


B. F. LEE, ‘a 
W. H. L. LEE, a 
Of Counsel. | 7 b 


oo ee ae —ee a a i 3 


M. B. Baows, Printer sod Stationer, 49 & 51 Park Place, MN. ¥ 


Supreme Court of the Anited States. 


CHARLES MARCHAND, 
Appellant, 


Us. 


FREDERICK EMKEN, 
Appellee. 


— acme ae 


Brief for Appellant. 
Statement of the Case. 


This is an appeal from a final decree of the Circuit 
Court of the United States for the Southern District of 
New York, Judge Coxe presiding, entered Apri] 
9, 1886, dismissing the bill in a suit brought for in- 
fringement of Letters Patent No. 273,569, dated March 
6, 1883, granted to Charles Marchand for improvement 
in the manufacture ofhydrogen peroxide. The bill is 
in the usual form and was filed February 26, 1884. 


Of the defenses set up in the answer, but two were 
insisted upon at the hearing. These were that the im- 
provement described in the plaintiffs patent was not 
patentable, and that there was no infringement. 


The opinion of the Court sustained both these de- 
fenses, the principal question discussed being that of 
the patentability of the subject matter. 


The first claim of the patent in suit is alone involved 


2 A tame 


= SE 


Assignments of Error. 


The appellant specifies the following errors upon 
which he relies, and in regard to which the decree is 


alleged to be erroneous : 


l. In that the Court below decreed that the inven- 
tion embracing and forming the subject-matter of the 
first claim of Letters Patent No. 273,569, dated March 
6, 1883, to Charles Marchand, is wanting in patentable 


novelty. 


2. In that the Court below decreed that no claim for 
infringement of the first claim of said letters patent 
can be sustained by the appellant against the ap- 


pellee. 


3. In that the Court below decreed that the bill of 
complaint filed by the appellant against the appellee 
be dismissed, and that the appellee recover of the ap- 
pellant his costs, charges and disbursements, to be 
taxed by the Clerk of the Court below, and that said 
appellee have execution therefor. 


4. In that the Court below did not adjudge the first 
claim of said letters patent to be valid, and that the 
appellee had infringed the same, and in that it did 
not enter the usual decree for injunction, and account 
of profits and damages with costs in favor of the ap- 


pellant. 


These assignments of error involve the patentability 
of the first claim of the patent and the infringement 


thereof. 


Briet of the Argument, 
State of the Art and Nature of the Invention. 


Before examining the specification, it is necessary 
to an intelligent understanding of it, to review the 
state of the art as it existed at the time of Marchand’s 


Pent ate 


invention, and consider the nature and peculiar qual- 
, ities of peroxide of hydrogen. 


The chemical formula of peroxide of hydrogen is 
H,O,. It is therefore known as oxygenated water, 
also as dioxide of hydrogen. 


A molecule of peroxide of hydrogen contains the 
| same number of atoms of hydrogen as water and 
double the numbe 


mage 


‘ . were 
| atoms of OX V pe li. 


The additional atom of oxygen is very loosely bound 


to the other elements pp. 62, 95, 96, 99). 


i This substance was discovered by Thenard in 1818 
i (pp. 24, 94). 

j 

It is A unstable : compound, th uf pure peroxide of 

hydrogen has probably never been obtained (p. 34, 
: x-(. 70, p. 99); it is alwavs mingled with water. Com- 
paratively pure peroxide of hydrogen, however, is a 
F product of the laboratory, and not the commercial 
» article, the manufacture of which the patent affects. 


The commercial article known as peroxide of hydro- 
gen is an aqueous solution, of which peroxide of 
hydrogen generalis forms from 2 to oO} per cent. in 
volume of the whole (pp. 42, 43, 52, 54, 126), though for 
special purposes it has been made as strong as 5} per 


cent. (p. 5S). 


[ts strength is g nerally measured by its “ volumes 

{ capacity.” Thus the expression “ten volumes capac- 
ity’ means that if one were to decompose one quart of 
| commercial hydrogen peroxide, the result of the de- 
composition will be 10 quarts of oxygen gas and one 

be quart (approximately) of pure water. Every 4} vol- 
umes capacity indicates approximately one per cent. of 


peroxide of in lrogeu in the solution (p. 54, Marchand, 
VY. 95; Hedrick, p. 88. See also p. 99). 


This substance is pro lueed by the decomposition of 
binoxide of barium with various acids in the presence 
of water (p. 76, Hedrick x-@. 86.) 


Binoxide of barium has a specific gravity three times 
as great as water (p. 58 Marchand QY. 120; p. 37, Emken 
x- (J. 94). 


As a commercial product it is not chemically pure 
but is mingled with oxide of iron, oxide of manganese 
and other impurities (pp. 53, 101). The commercial 
article contains from 70 to 90 per cent of chemically 
pure binoxide of barium (pp. 135, 115 x-Q. 94.) 


Pure hydrogen peroxide has a specific gravity of 13 
(p. 34, Emken x-Y. 70). For all practical purposes the 
specific gravity of the commercial article may be con- 
sidered to be the same as that of water. 


The various acids which are used to make peroxide 
of hydrogen as a commercial article, ave in solution 
with water (p. 135). 


The thevretica/ yield from the reaction of pure binox- 
ide of barium with various acids is well known. The 
amount of peroxide of hydrogen always bears a fixed 
ratio to the binoxide of barium ; that is 169 pounds of 
barium will produce 34 pounds of peroxide of hydro- 
gen. ‘The amount of different acids required to react 
upon a given amount of barium varies greatly (pp. 136- 


140). 


The practical yield 18 very (lifferent from the theoretical 
yield, owing to the great imstability of the compound, and 
the difficulties incident fo the manufacture of peroxide of 
hydrogen are due to this instability. 


The escape of oxygen during the process of manu- 
facture means a loss of just so much in the product. 


At a temperature of 65°-70° F., oxygen begins to 
ascape inthe form of gas. What remains is water. 
The rapidity of decomposition increases with the tem- 
perature (pp. 95, 96.) 


The reaction itself between the barium and the acid 
produces heat and a consequent loss of oxygen, and if 


7) 


a large number of particles of barium come in contact 
with a large number of particles of acid within a small 
space, the heat is the greater, and consequently there 
is an increased loss of oxygen. Hence the necessity of 
keeping the mass cool during the process of manu- 
facture. 


The problem to be solved to bring the waste to a 
minimum, is to evenly distribute the minute particles 
of barium all over the liquid, and not allow it to con- 
centrate at any one place. The barium being nearly 
three times as heavy as the aqueous solution, this is 
manifestly a most difficult problem. 


But this is not the only obstacle to be overcome. 
Peroxide of hydrogen is comparatively stable in an 
acid solution but is unstable in a neutral or alkaline 
solution. If, therefore, in any part of the liquid mass 
the amount of binoxide of barium is more than suffi- 
cient to react upon the acid in its immediate proximity, 
and at that point it comes in contact with the peroxide 
of hydrogen already formed, the latter is decomposed 
and oxygen escapes. 


Then again, if at any one point the peroxide of 
hydrogen in the solution becomes too concentrated, the 
likelihood of escape of oxygen is increased, as the 
stronger the solution, the more unstable it is. 


Hedrick’s cross cross-examination on these topics 
is instructive (pp. 76-78, x-Y. 91-103). We quote part 
of it : 


“x-@. 101. Please state again what are the dangers 
“or unfavorable presences around the hydrogen 
“ peroxide as it first results from reaction in the pro- 
“ cess of manufacture? 

“A. First, rise of temperature due to the combination 
“ of the barium with the acid; second, the existence of 
“the peroxide of hydrogen in a state of approximate 
“ purity at those points where the reaction has just taken 
“ place; third, the absence of acid at that point (peroxide 


fy 


™ of hydrogen hed more stahl be (til acid than in a i ott- 
" tral or alkaline coluti pyi)ds fourth, the presence, tig Ce 
oS fact moth lhe perort i, of huyudrog MH. of the hari hinox- 


a ide, including lhe impurities 


, which the article as actually 
“ made and used contaius. e 

“x-Q. 103. Then will you explain more fully the 
“nature and causes of the second difiiculty men- 
tioned ? 

“A. The nature issimply that when peroxide of hy- 
“ drogen is formed, it is of course first produced, and 
“ then dissolved in the surrounding liquid ; so that for 
‘a time it exists in a nearly pure state, or certainly in 
“avery concentrated solution, and that in this form it 
“is much more ready to part with its extra equivalent 
“of oxygen than if it is mixed with ,or diffused 


és 


through much water.”’ 


Prior to the complainant’s invention, the state of the 
art was this: The acid solution was put intaatub and 
binoxide of barium was added little by little, or the 
acid solution and the binoxide of barium were each 
added in small quantities from time to time, the acid 
solution was cooled, and the mass was agitated by 
stirring with astick shaped like an oar, which agitated 
the liquid and to a certain extent lifted up the barium 
which had settled and was settling, and tended to diffuse 
it throughout the mass. The labor required to do this 
was of so arduous a nature that no one man could do it 
for the necessary time (p. 18); one man must relieve 
another (pp. 18, 40). Such labor also required 
intelligent guidance (p. 53). 


[It was palpably impossible, by such means, to pro- 


duce such a motion in the whole ofa large tub, as would 


‘ause an even distribution of the fine particles of 
barium throughout the liquid mass, prevent the mass 
from becoming neutral or alkaline at any one point, 
and prevent the peroxide of hydrogen from becoming 
concentrated at any one point. 


The difficulties in the manufacture of this article 
were well recognized by scientists (Miller's Chemistry, 


Fetal nan a 
aaa — 
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es 


1868, pp. 94-95; Fowne’s Chemistry, 1878, p. 96; 
Watts, 1875, 1879 and 1881, pp. 96-100; Wurtz, 1876, 
pp. 100-103 ; Roscoe & Schorlemmer, L878, pp. 103 
104 ; Payen, 1878, pp. 104-105; Chemical Society 
Journal, 1881, p. 106). 


By the methods in use prior to the plaintiff's inven- 
tion it was possible to make 20 to 30 gallons of peroxide 
of hydrogen at one operation ( Kionka, p. 11; Marchand, 


p. 17). 


The object to be attained was to so stir the mass as 
to avoid loss of oxygen, to substitute inexpensive ma- 
chine work for expensive hand labor, and to eliminate 
as @ nee SSur yf facto) thie continuous active supervision of 
an intelligent mind during the progress Of the process, and 


substitute the retro) the al tomatic action of a machine. 


Peroxide of hydrogen is probably the most effective 
bleaching agent in existence. Its utility had long been 
appreciated, and for years prior to the complainant's 
invention scientists had stated that the great expense 
of its manufacture alone prevented its extensive use in 
the arts. 


The reaction. between the binoxicde and the acid upon 
contact is practically instantaneous. The difficulty 
was to produce such conditions as to cause that centact 
to be uniformly distributed throughout the whole 
mass. The theoretical perfection to be attained was 
this: The amount of acid should be exactly sufficient to 
react upon the prope) quantity of hinoxride of barium, the 
distribution of bhi ace and thie harium should he 


; 


exactly uniform throughout eve ry part of the entire mass, 
the mass of course to be kept coo! enough to prevent 
the escape of OX Veen by the action of heat, it being re- 
membered that the very fact of reaction evolves heat. 
Under such a theoretical condition there would be ho 


loss of OxXVeen. 


The complainant made a long step toward this 
by the use of a simple mechanical contrivance well- 


RE aE ile yy HR ab ie algal i Rh RE a 
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known, in its general features, which dispensed with 

human labor and intelligent supervision, produced a 
} » | 

different class of motions in the whole mass from that 

possible by methods previously adopted, kept such 

motions uniform during the entire operation, and 


& effected a saving of from 25 to 30 per cent. in materials 
| used (p. 52, Y. 71; p. 54, Y. 94), as well as an improve- 


ment in the product (p. 54). 


The Patent, 


" The specification of the patent is as follows: (See 


small book.) 


Be it known that I, Charles Marchand, of New York 
City, in the county and State of New York, have in- 
vented a new and useful Improvement imthe Manufac- 
ture of Hydrogen Peroxide, which improvement ts fully 
j set forth in the following specification. 


ER a RSE 


This invention has reference to the manufacture of 
hydrogen peroxide or oxygenated water by addition of 
barium or calcium binoxide to an acid (sulphuric, 


nitric, acetic, oxalic, hydrochloric, hydrofluoric, hydro- 
fluosilic, and the like), the binoxide having been mixed 
with water. 


Heretofore hydrogen peroxide has been made by ad- 
ding the barium or calcium binoxide, mixed with water, 
to the diluted acid, the binoxide being added from time 
to time in small quantities, the vessel in which the 
operation is conducted being set in a refrigerating me- 
dium, and the liquid being agitated or stirred to facil!- 
tate the reaction. The stirring has been performed by 
hand. 


The present invention is based onthe fact or discoy- > 

ery that the reduction of the barium or calcium 

binoxide takes place under conditions much more 

favorable in point of rapidity and yield, when the acid , 
to be neutralized is given a movement of rotation both | 
vertically and horizontally, by a screw or other suitable 
means, which, at the same time, creates both constant 
and ever-changing eddies, the said movement of rota- 
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tion being imparted continuously during the addition 
of the binoxide. 


The present invention consists, therefore, first, in 
imparting to the acid a movement of rotation, the time 
required for the chemical reaction being thereby les- 
sened, while the reaction itself is more complete. 


The apparatus shown in the accompanying drawing 
is preferably employed, and forms also part of the 
invention. A view in vertical section and elevation is 
given. 


A is the receptacle for the acid; Ba jacketing-ves- 
sel for containing the refrigerant or cooling medium ; 


'C the screw, and D a vertical power-shaft. The 


acid-receptacle need not be of any particular size, 
but a good capacity is from five hundred to one 
thousand gallons. It is preferably hemispherical, but 
may be cylindrical, frusto-conical, or other suitable 
form ; and it is made of or lined with material adapted 
to resist the action of the acid. Tor use with hydro- 
fluoric acid, a sheet-iron or, better, a ‘copper vessel 
lined with lead may be used, or one of platinum, gold, 
or silver, or one otherwise rendered non-corrodible. 
The screw C is provided with helicoidal blades a, 
ordinarily two, three, or four in number, set obliquely 
on the arbor or screw-shaft b. The blades are prefer- 
ably pierced with holes c. The screw is suspended in 
the receptacle A, being detachably connected with the 
lower end of the power-shaft D by the pieces d e—one 
fixed to the power-shaft and the other to the screw- 
shaft, and clamped together by the bolts 7 On the 
screw-shaft, above the top of the receptacle A, is fixed 
a disk, g, of wood or other suitable material, which 
catches the oil from the bearings of the power-shaft, 
and other foreign matters that otherwise would be 
liable to fall into the receptacle. The power-shaft is 
suspended in its bearings by suitable collars, which 
enable it to support the screw C, and is driven from a 
horizontal shaft through beveled gearing, or by other 
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well-known or suitable mechanical means. The length 
of the screw-shaft is such that the blades of the screw 
do not in operation touch or scrape the interior of the 
receptacle A. The jacketing-vessel B is of ordinary 
or suitable construction. The cooling medium com- 
monly employed therein may be placed in it. 


The vessel B being filled with the cooling medium, 
the proper quantities of acid and water (say twenty 
parts, by weight, of acid to one hundred parts of water, 
or other suitable proportions) are placed in the recep- 
tacle A. The screw C is put in motion, and the binox- 
ide of barium or calcium, in the state of a more or less 
thick emulsion or milk, is added in small quantities. 
The revolving screw imparts a movement of rotation 
more or less rapid to the liquid, producing eddies 
therein and constantly changing the material, 
and the chemical reaction takes place very regu- 
larly and completely. Suflicient binoxide is added 
to secure the complete neutralization of the acid with- 
out rendering the hydrogen per»>xide too alkaline. 
After a certain time, which varies with the quantity of 
the article manufactured and the amount of binoxide 
employed, and during which the screw may be stopped, 
but is preferably kept in revolution, the production of 
the hydrogen peroxide is finished. It only remains to 
allow the matters in suspension to settle and to decant 
the clear liquor. 


Lf it is desired to obtain the hydr gen peroxide in a 
state of greater purity than results from the above, the 
clear liquor is subjected to special chemical treatment, 
which, as it constitutes no part of the present invention, 
need not be described. 


I claim the new improvements herein described, all 


and several, to wit: 


1. The method of making hydrogen peroxide by cool- 
ing the acid solution, imparting thereto a continuous 
movement of rotation, as well in vertical as in horizon- 
tal planes—such, for example, as imparted by a revoly- 
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ing screw in a receptacle—and adding to said acid 
solution the binoxide in small quantities while main- 
taining the low temperature and the rotary or eddying 
movements, substantially as described. 


2. The combination of the receptacle, the screw sus- 
pended therein so as not to touch the bottom, and the 
protecting or covering disk carried by the screw-shaft, 
substantially as described. 


3. The combination of the receptacle, the power- 
shaft, the screw, and the means for detachably connect- 
ing the said screw with said power-shaft and for sus- 
pending it therefrom in said receptacle, substantially 
as described. 


4. The apparatus described, comprising in combina- 
tion the receptacle for the acid, the jacketing-vessel, 
the power-shaft, the suspended screw, and the means 
for preventing foreign matter from falling into the 
receptacle, substantially as set forth. 


In testimony whereof, | have signe | this specifica-— 
tion in the presence of two subsvribing witnesses. 
Cu. MARCHAND. 
Witnesses : 
R. S. Haywarp. 
G. H. PEARSALL. 


The Opinion of the Court below and Com- 
ments upon it, 


This opinion is printed at pages 141-144. 


The learned Judge seems to have followed the de- 
fendant’s counsel even to the extent of adopting as the 
complainant's positions those which defendant’s coun- 
sel erroneously assumed to be such. 


We had hoped that the disavowal of such positions, 
both in oral argument, and in the brief in reply, sub- 
mitted after the hearing, would have sufficed to pre- 


SR De, tay ee Ce ee — 


is 


vent the Court from using language, the natural infer- 
ence from which is, to attribute views to complainant's 
counsel, which the latter never urged, and never deemed 


sound. 


The gist of the learned Judge’s opinion may be 
found in that part of it, wherein he says, referring to 
Hedrick’s description of the invention (p. 143) “ Which 
“ being reduced to still simpler language, means that 
“ the machine will stir large quantities of the lquid 
more thoroughly than the hand-worked paddles. He 
who wishes the sugar and cream which he puts into 
his coffee to be diffused uniformly through the mix- 
ture is quite likely to stir it with a spoon. Should the 
“same individual have occasion to provide coffee for 
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a regiment of soldiers, he might, 
labor, place it in a kettle provided with a stirrer like 
complainant’s, but to found upon such action a claim 
‘‘ fora new process of making coffee would probably 
“ be thought absurd.’ 


-~ 
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This quotation shows that the learned Judge did not 
appreciate the difference between a stable and an un- 
stable compound. The product of mixing a given 
amount of coffee, milk and sugar will result in no loss, 
however the stirring be done, although the character of 
the motion imparted may affect the time of thoroughly 
completing the mixture. If some one had invented a 
process of stirring coffee by machine power, which not 
merely saved hand labor and intelligent supervision, but 
caused a different character of motion to be imparted 
to the liquid from that which was possible by hand, 
saving from twenty-five to thirty per cent. of the mate- 
rials used, by preve nting loss, due to the unstable character 
of the resultant product, and effected an improvement in 
the product itself, there could be no question, but that 
the inventor would be entitled to a patent for an im- 
provement in the manufacture of coffee. 


But the learned Judge says what Marchand did was 
obvious. He says (p. 142): “ The complainant desired 
‘to manufacture in large quantities what had before 
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“ been produced chiefly in the laboratory. He knew 
‘how hydrogen peroxide had been made, every step in 
‘the formula was familiar. A mixture that needed 
“ stirring and a vessel provided with a revolving stirrer 
“ were ready at his hand. He put the former into the 
“ latter.” 
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This is the old story. An inventor accomplishes a 
most valuable result by simple means, and the multi- 
tude stand gazing by, see how simple it all is after he 
has done, and then say, “ Any one could do that.” 


The answer to all this is, why did not some one do it, 
if it was so obvious. It is not the fact that hydrogen 
peroxide, up to the time of the complainant’s invention, 
was principally a laboratory product. 


The defendant’s expert, Friedburg, testifies to its 
use as a bleaching agent for many articles twelve years 
prior to March, 1885, and says “it was made largely in 
London ” (p. 127). 


Roscoe & Schorlemmer, 1878, speak of it as “ an 
article of commerce” (p. 104). 


Watts [1881], (p. 100), gives directions for preparing it 
“in considerable quantity.” 


It had been imported into this country prior to De- 
cember, 1879, when Marchand began its manufacture 
here (pp. 45-46). 


There was a fortune awaiting any one who could so 
reduce the cost of peroxide of hydrogen as to make its 
use as a bleaching agent for numerous articles suffi- 
ciently economical, provided efficient patent protection 
could be obtained. 


What is so obvious to the learned Judge was never 
done by any one either in this country or in any foreign 
country, until the complainant did it; and it was not 
obvious to the complainant. To obtain the result re- 
quired experiments extending over seven months and 


an expenditure of $1,500 (pp. 47-50). 
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Experiments in dealing with large quantities of bi 

e . , ° ray 
noxide of barium were very expensive. The cost of 
binoxide of barium was formerly about $1.75 per pound 
(p. 52), and to waste this material by allowing the 
oxygen to escape involved considerable pecuniary out- 


lay. 


The complainant was educated in Paris, and gradu- 
ated as Engineer of Arts and Manufactures in 1871, 
at the Ecole Centrale des Arts et Manufactures. 
Since then he has been a manufacturing analytical 
chemist (p. 15). In December, 1879, he began the 
manufacture of hydrogen peroxide. It was not until 
March, 1881, that he adopted his present device. Dur- 
ing the seven months, in which he was making 
his experiments in machine stirring, he was studying 
over the matter nearly all the time, until he obtained 
the result (p. 50, Y. 60). 


The fact that the result attained was well known to 
be desirable and that no one had done it before, and 
the fact that it took Mr. Marchand seven months to 
perfect his invention and at an expenditure of $1,500, 
would seem conclusive that the invention was not ob- 


vious. 


Mr. Marchand was exceptionally well qualified by 
education and employment to deal with this subject. 


It is worthy of notice that the case of Bene vs. 
Jeantet, 47 O. G., 402, was decided by this Court prin- 
cipally upon the expert testimony of Mr. Marchand, 
wherein he testified to the efficacy of peroxide of hydro- 
gen and other bleaching agents in bleaching and refin- 
ing coarse hair. ° 

Again, the Court speaks of the necessity of stirring 
the solution to keep the barium up, and that this fact 
was known to the complainant and his predecessors. 
The Court adds (p. 142): “Unlike them, however, 
“ he manufactured on a seale large enough to make 
“it essential to employ a power shaft. The oar- 
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“shaped sticks which formerly went round and 
“round by hand, now went.round and round by 
“ machinery.” 


These statements are not justified by anything in the 
record. The oar-shaped sticks did not go round and 
round in the sense that the complainant's apparatus 
does. An essential feature of the oar hand-motion 
was the lifting of the binoxide of barium from the bot- 
tom and giving it an upward impetus, and this toa 
certain extent avoided concentration at the bottom. 


The difficulty is that the learned Judge has com- 
pletely lost sight of the fact, that, in the manufacture 
of this article, there is a qreat diffe rence between the theo- 
retical and the practical yield. He disregards the fact, 
that, be as careful as you may, there will always be a 
loss of material, but that proper methods of stirring will 
produce conditions which will prevent loss to any great 
extent. These conditions in hand stirring are produced 
only by labor of the most arduous description with in- 
telligent guidance. 


These results in the complainant's machine stirring 
are produced by giving that kind of motion which will 
prevent the occurrence of adverse conditions. 


The latter part of the quotation from the learned 
Judge’s opinion shows, that he has not appreciated the 
nature of the article. Favorable conditions could not 
be produced by simply making the oars go round and 
round, as one might stir coffee with a spoon. Such a 
method of stirring, whether by hand or machine, would 
obviously cause great waste. Marchand’s first experi- 
ments show this (pp. 47-49 and Complt’s Exh. Sketch 
B). The mere fact, that the learned Judge suggests 
this, is a strong argument in favor of the patentability 
of the subject matter. Notwithstanding the two days 
argument of this case and the elaborate briefs on each 
side, he has failed to grasp the conditions necessary to 
economy in manufacture. The fact that he did not do 
so, and that Mr. Marchand not merely understood the 
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conditions most favorable to economy, but also after 


experimenting for seven months, selected proper means 
for producing these conditions, would seem to be con- 
clusive upon the question of invention. 


This is not a border-line case. If the learned Judge’s 
ind the defendant’s views are correct, and the only 
change involved was, in making a mere perfunctory 
motion in a large mass instead of in a small one, and 
in doing on a large scale, what had formerly been done 
on a small seale—producing by machine power a motion 
well known in the-art, which could just as well be pro- 
duced by unintelligent hand labor, if the laborer had 
sufficient strength,—then there is nothing, which any- 
where near approaches patentability, in the complain- 


any 
ants improvement. 


If, on the other hand, the complainant has adopted 
a new motion, such as in this art was never before im- 
parted to the mass, as a whole, waich is to be stirred— 
if such method effects a great economy in material used, 
as well as an almost total saving of intelligent labor, 
and at the same time improves the product, his im- 
provement is of such a character, that it is far removed 
beyond the doubtful border-land between invention 
and ordinary mechanical skill. 


Still further is it removed, if the change that the in- 
ventor has effected, was one long desired in the arts, 
the utility of the product sought to be manufactured 
being well known, and the sole obstacle to its extensive 
use being its great cost. 


Still further is the question removed from doubt, 
when the result is obtained by a man especially quali- 
fied by education and training to solve the problem, 
who only reaches it after protracted study of the sub- 
ject, after numerous experiments and at considerable 
expenditure. 
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Marchand’s Improvement supplied a want 
long felt, was not obvious, was of great 
utility, and is therefore patentable. 


In such cases as these there would seem to be three 
crucial questions : 


1. Was the want of the patented improvement felt 
by those interested in the subject matter ? 


2. If the want was known was the improvement ob- 
vious ? 


3. Is the improvement useful ? 


1. 


Such want had been often expressed. 


THE VALUE OF HYDROGEN PEROXIDE IN THE ARTS HAD 
BEEN LONG WELL KNOWN, BUT THE EXPENSE OF MAKING 
IT HAD INTERFERED WITH ITS PRACTICAL USE. 


As early as 1845 it was known that “ this liquid 
we hleaches and destroys all vegetable colors ie (p. O4 ) 


A similar fact is set forth in Miller's Elements of 
Chemistry [1868], viz.: “ Hydric dioxide bleaches a 
“solution of litmus and many vegetable colors” 


(p. 95). 


In Fowne’s Elementary Chemistry [1878] it is stated 
that this liquid “presents the aspect of a colorless, 
“ transparent, inodorous liquid, possessing remarkable 
bleaching powers” (p. 96). 


In Wurtz’s Dictionnaire de Chimie {1876} says—trans- 
lation (p. 103): 


“ Uses.—Binoxide of hydrogen has been employed 
“ to restore old designs and oil paintings whose colors 
“have been altered by the slow action of hydrosul- 
“ phuric acid (otherwise sulphuretted hydrogen) upon 
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“ the white lead. The oxygenated water by transform- 
“ ing this black sulphide of lead into white sulphate of i. 


“ lead, causes the black stains to disappear. Water 
“ feebly charged with oxygen ought always to be used. 
“A beautiful design of Raphael damaged by black 
“ stains in the parts heightened with white was cleaned 


“ with the acid of oxygenated water containing at most 
“five to six times its volume of oxygen. The paper, 
“ colored with a light shade of bistre, had not received 
“ the slightest alteration.” 


Roscoe & Schorlemmer’s “ Treatise on Chemistry” 


[1878] says (p. 104) : 
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“An aqueous solution of hydrogen dioxide is an 
“ article of commerce, and is used’for the purpose of 
“ cleaning and bleaching old and stained éngravings 
“and ol paintings. The dioxide has also been em- 
“ ployed as an auricome for bleaching dark-colored 
‘* hair.” | 


Payen’s Industrial Chemistry [1878], after referring 
to the use of hydrogen peroxide in restoring white 
colors in pictures that had turned gray or black, and 
stating that such restoration has been effected by 
making use of water containing two per cent. by 
measure of peroxide of hydrogen, says : 


“If hydrogen peroxide were cheaper it might be used 
“with advantage for cloth bleaching” (p. 105). 


In Wagner & Gautier [1879], in enumerating bleach- 
ing agents, it speaks of : 


“Ath. Peroxide of hydrogen ; but this last named can 
“only be considered a substance whose application to 
“ bleaching ts still in the future” (p. 105). 


In Rudolph von Wagner’s work, “Technology” 
(1881), it is said: 

“Hydrogen peroxide has lately been applied to a 
“considerable extent to the bleaching of feathers fur 
“ ornament, silk and hair” (p. 105). 


ly 


In an article on this subject in the Druggist & 
Chemist {1881}, it is stated : . 


“Hydrogen peroxide is however, a valuable agent 

“ for bleaching hair, ivory, oil, wax, tobacco and blood 
‘‘serum, and for cleaning old engravings and oil 

“ paintings ; for these purposes its solution should be 

“ made strongly alkaline by addition of the strongest 


‘ 
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ammonia. 


“ The use of the peroxide for the above purposes on the 
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larqe scale is vei uy much limited by its costly nature, and 
™ cid cheap hile thod or preparation would largely ectend 
‘“ ats sale (p. 106). 


See also, Friedburg (pp. 125-126, x-@. 23- 
25, p. 127, x-Y. 43-49). 


2 


The complainant's improvement was not obvious. 


The facts bearing on this subject have already been 


sufficiently marshaled. 


3. 


The complainant's invention is useful. 


The complainant may be said to have completed his 
invention in March ISSL. None of the extracts from 
scientific works (pp. 94 to 106), suggest the possibility 


of machine-stirring; on the contrary they indicate 


the stirring operation as one requiring most careful 
and intelligent hand manipulation. The dates of 
publication of these various works run from 1845 to 
1881. 


Kionka says that from 1881 to 1883 he was engaged 
in making peroxide of hydrogen and did the stirring by 
hand and that one person could make about 20 gallons 


at a time (p. 11). 
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Marchand says that the largest vessel, which could 
be conveniently used, when the stirring was done by 
hand, had a capacity of from 40 to 45 gallons, in 


which 30 gallons could be conveniently stirred. The ' 
labor involved was very severe, for reasons, which the 5 


witness explains, and it was necessary to employ two 
men, one relieving the other (pp. 17-18). 


Complainant, when he testified inJune, 1884, had then 
ten kettles, two of 150 gallons and eight of 70 gallons, 
to all of which one person could easily attend, and his 
duties were very light (pp. 21-22, Y. 41-45). These 
ten kettles would be about equal to forty kettles of the 
size formerly used, to work which would require 


eighty te instead of one mah 


At about that time the complainant put in a kettle 
of a capacity of 800 gallons, and when he was subse- 
quently examined in November, 1884, he had used this 
since the preceding Julv, and had made 720 gallons at 


one operation (p. 52). 


As the operation of hand stirring required careful 
and constant manipulation, it would obviously be im- 
possible for one person to see that each laborer did 
his work properly, and it was necessary either to run 
the risk of loss by improper manipulation or to em- 
ploy, at a high price, skilled laborers (pp. 52-53, Q. 
81-82). Even the defendant admits that the com- 
plainant's process saves labor. 


In addition to the saving of labor there is a 
great saving of material. The complainant explains ! 
this in answer to YQ. 25, which, as well as a few suc- 
ceeding questions and answers, we will quote (pp. 


19-20) : 


“ When the movement is given by hand it is very 


irregular, and does not stir the whole mass at the same 


time, and consequently it allows the binoxide of barium 
to settle at the bottom of the kettle, because the stick 
used can only put in motion the binoxide of barium 


when it touches it. By my patented process the move- 
ment of rotation in both ways, horizontally and verti- 
cally, prevents the particles of binoxide of barium to 
settle at the bottom of the kettle, and consequently 
the particles are constantly kept in suspension in the 
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mass, which makes the chemical reaction a very regular 
one without any interruption, whereas in stirring by 
hand it is perfectly impossible. to obtain the same 
result. 


“ (). 26. Why is it that the binoxide of barium tends 
to settle 2' ‘he bottom ? 

“ A. Because the specific gravity or density of 
hinoxrule of harium is aboud three fumes qreatler than the 
density of the liquid, and if settles down very Cusy. 

“ (). 27. You say that by the settling of the binoxide 
of barium, that which settles is prevented from coming 
in contact with the acid solution ; how does this inter- 
fere with the perfection of the process, and tend to 

¥ make it less effective ? 

“ A. When the particles of binoxide settle at the 
bottom the chemical reaction is temporarily inter- 
rupted, and after a while when the particles are put in 
motion they are brought in contact with the acid, and 
the result of this interruption occasions a loss of 
oxygen gas which escapes, and consequently does not 
combine with hydrogen to make peroxide of hydrogen. 
The yielding is then diminished in a proportion which 
varies with the irregularity of the movement. 

“¢. 28. Then as I understand it, the most perfect and 
economical reaction is obtained when every particle of 
the binoxide of barium is constantly brought in con- 
tact with new parts of the acids. State whether or not 
this is correct ? 

“A. Yes, sir; there is no doubt about it. 

“Q, 29. Please state, whether or not, the method of 
making peroxide of hydrogen claimed in the first claim 
of your patent sued upon, can be practiced by hand ? 

“ 4. No, sir; it cannot. 
“ (. 30. Then, so far as the motion imparted by hand, 
and the motion of your patent are concerned, state 
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the motion produced by hand, and that produced by 
your process and apparatus? 


“< 4. The motion imparted by hand could wmevrer bring | 


in contact every particle of binoride of barinm with 
new parts of acid, whereas by my patented process, 
the movement changes constantly the surfaces in con- 
tact, and conse quently the chemical reaction has no 
interruption. 

“@. 31. The claim of your patent speaks of a con- 
tinuous movement of rotation, as well in vertical as in 
horizontal planes; please state whether or not there 1s 
any advantage in this complex movement, and also 
whether or not there is any difference in this respect 
between your process and the process of manufacture 
by hand? . 

“A. There is a great advantage in this complex 
movement claimed in my patent, and ¢¢ is an imposst- 
bility to obtain such movement by hand; the, difference 
has been explained by me previously. 

“ (. 32. State whether it is possible to regulate the 
rapidity of movement more readily and exactly by your 
method or by hand ? 

“4. It is very easy to regulate the rapidity of move- 
ment by my patented method, and it is impossible to 
do so by hand.” 


This evidence gives an outline of the reasons why 
there must be a difference in the economy of the yield. 


The extent of loss when the stirring is done by hand, 
as practically shown, is generally from 25 to 30 per 
cent., according to the care of the laborer, although 
with laborers of exceptional skill it would be much 
less. In case of a large kettle the laborer could not 
stir it at all. 


When the complainant did his stirring by hand he 
used tivo pounds of binoxide of barium to make a gallon 
of peroxide of hydrogen of 12 volumes capacity, and 
one and two-thirds pounds to make a gallon of peroxide 
of hydrogen of 10 volumes capacity (p.54,QY. 94.) Now that 


what, if any, are the distinctions of the character of 
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he does his stirring by machinery, he uses nine pounds 
of binoxide of barium to make five gallons of peroxide 
of hydrogen of 15 volumes capacity (p. 52, Y. 71). This 
shows a saving of about 25 per cent. 


The instability of the oxygen in peroxide of hydrogen 
after it has been made, and the liability of the ad- 
ditional atom of oxygen to escape, are sufficiently ex- 
plained in the extracts from scientific works in 
evidence. 


The principal causes are,—that binoxide of barium, 
as a commercial product, is never pure; it is mixed 
‘with oxide of iron, oxide of manganese, etc., etc., which 
causes decomposition ; because too great an amount 
of binoxide of barium will accumulate in one place, so 
that although it is decomposed and the oxygen is taken 
from it, there is not sufficient acid in immediate con- 
tact to complete a chemical union so as to form per- 
oxide of hydrogen, but it escapes in the air; because 
where the peroxide of hydrogen is allowed to aceumu- 
late in any one spot, so that the solution at that point 
becomes highly concentrated, the oxygen will eseape, 
for the instability of hydrogen peroxide increases very 
rapidly with the concentration of the solution; and 
because if the acid is not properly diffused, the per- 
oxide of hydrogen, being at certain points in an alka- 
line or neutral solution, is much more unstable and 
liable to decompose. 


The cost of peroxide of hydrogen, which was $9.60 per 
gallon in 1879, was in 1884 $1.60 per gallon (pp. 46, 51.) 


While a portion of this reduction is undoubtedly 
due to the reduced cost of binoxide of barium, it is 
largely due to complainant’s improved method of 
manufacture. It is highly probable that if the ob- 
stacles to economical stirring had not been removed, 
there would have been no sufficient incentive to im- 
proved methods in the manufacture of binoxide of 
barium. 
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[f our views of the facts are correct. Marchand’s im- 


provement is clearly patentable, under the decisions of 


this Court. It is a well known principle that the sim- 
plicity of the means will not cefeat il patent provided 


the result be useful. 


Loom Co., vs. Higgins, 105 U. S., 580. 


This case is very analogous to that at bar. The 
oatent was for a combination. all the elements of which 
were old. ‘The Court says (p. 589) : 


“ We find that although it produced a great improve- 
“ment in the art of weaving pile fabrics, yet, as actually 
“exhibited in conception and accomplishment, it seems 


a simple.” . 


After showing the nature of the mechanism and the 
state of the art, the Court proceeds to dispose of the 
defense that the combination was an aggregation of 


old devices and not patentable (p. 591). 


“This argument would be sound if the combination 
claimed by Webster was an obvious one for attaining 
the advantages proposed—one which would occur to 
‘any mechanic skilled in the art. But it is plain from 
the evidence, and from the very facet that if was not 
sooner adopted and used, that it did not, for years, occur 
in this light to even the mos‘ skillful persons. It may 
‘have been under their very eyes, they may almost be 
said to have stumbled over it, but they certainly failed 
to see it, to estimate its value, and to bring it into 
notice. * * * Now that it has succeeded, it may 
seem very plain to any one that he could have done it 
as well. This is often the case with inventions of the‘ 
greatest merit. It may be laid down as a general rule, 
though, perhaps, not an invariable one that if a new 
‘combination and arrangement of known elements pro- 
duce a new and beneficial result, never attained before, 
it is evidence of invention. /t was certainly a new and 
useful result to make a loom produce fifty yards a day 
when it never before had produced more than forty > and 
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“we think that the combination of elements by which 
“this was effected, even if those elements were separ- 
“ately known before, was invention sufficient to form the 
“ basis: of a patent.” 


The patent in suit was criticized in the Court below, 
because it did not set forth in the specifications all the 
advantages claimed for it. 


A patentee is entitled to all the uses and advantages 
ineident to his invention, whether he appreciates them 
or not, and if an advantage follows directly from an 
invention the patentee is entitled to such advantage, 
even though nothing is said about it in his specifica- 
tion. 

Stow vs. Chicago, 104 U.S., 550. 
grown vs. The District of Columbia, 47 
O. G., 398, 401. 


The Defendant’s Evidence. 


Thus far we have not considered the defendaat’s evi- 
dence. The purport of it is that hand stirring is as 
economical of material as machine stirring, and pro- 
duces as effective a result. 


The defendant testifies to nothing of any importance 
that occurred earlier than December, 1882. The ap- 
plication for the patent was filed in August, 1882, and 
the invention was completed in March, 1881. 


When the defendent began to make peroxide of hy- 
drogen in December, 1882, he used the apparatus at- 
tacked in this suit. On a few occasions, when the 
machinery broke down, defendant claims to have made 
fifty or sixty gallons of peroxide of hydrogen, the stir- 
ring being done by hand, and subsequently 150 gal- 
lons (pp. 31, 108), and that the results were just as good, 
in economy of material, and in time. The 150 gallons 
were mixed in an apparatus made since this suit was 
begun. Although these operations were witnessed by 
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men in his employ who would doubtless be friendly 
witnesses, they were not called (p, 111). 


The defendant also states that he kept memoranda 
of these operations (pp. 108, 115-116), but they were 
not produced. 


It is barely possible, that the class of motion des- 
cribed in the complainant’s patent, could be so far imi- 
tated in hand stirring, as to produce the results stated. 
It is also possible, that improved methods of manufac- 
turing binoxide of barium, and pouring it into the mass 
in a finely divided, creamy state, may have so far facil- 
itated the operation, as to make such results, as the 
defendant describes, possible. 


These statements, however, rest on the defendant’s 
evidence alone, and his testimony is entirely unworthy 
of credence. ‘Take, for instance, the following extract 
from his evidence (p. 2%) : 

>. 25. Prior to that time (December, 1882) how had 
you stirred the mixture in making hydrogen peroxide ? 

“A. i stirred it with a stick. by hand. 

“Q. 26. Why did you not use a mechanical stirrer in 
manufacturing hydrogen peroxide prior to December, 
1882 ? 


Ms A. Because / had MO demand for a sufficiently large 
quantity of hydrogen peroxide to warrant the putting up 


of a mechanical stirring apparatus.” 


After a long cross-examination it appeared that ald. 


he had ever done prior to that time was to make about a 
pint out of curiosity in his kitchen, seven years before (pp 
37-39 ; x—Y. 98-115). 
‘ 
When experimental tests were made by his expert to 
compare the comparative results of machine stirring 
and hand stirriig the amount used in each case was 37 


gallons (p. 129). 


In one instance alone did he have accurate data as to 
the comparative economy of hand stirring with maehine 
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stirring. In that case he made by machine stirring 75 
gallons, and by hand stirring about shsth of a pint (p. 
115). He says that his yield by hand stirring was 
about 15 per cent better than that obtained by ma- 
chine stirring. Of course, it is well known that small 
quantities of peroxide of hydrogen can be made to 
almost any strength, and that the waste is diminished ; 
but, supposing there were but 5 per cent. loss of oxy- 
gen in the smaller quantity there was then a loss of at 
least 20 per cent in the larger. 


This is to be contrasted with Emken’s statement (p. 
107, (). 1), where he swears the loss is 12 per cent. 
below ‘ theoretical! ‘vield,’ by either machine or hand 


stirring.” 


Friedburg’s Evidence. 


He appears to have had no special knowledge, either 
practical or scientific, in regard to the manufacture 
of peroxide of hydrogen ; what he saw in March, 1885, 
four years after the completion of the invention, is of 
very little value. There is no evidence to show that 
the hand stirring, which then took place, was under 
the conditions which existed four years before that, 
when the invention was made: but these experiments 


are of value as showing Emken’s bad faith. 
The experiments were made by Emken’s employees. 


There is nothing in the world easier than to make 
an unsuccessful experiment, if it is desired to do sO. 


The amount of binoxide of barium used was 114 
pounds in each case to make 37 gallons (p. 129). The 
waste must have been enormous. The strength was 
4 J, per cent. by re ight, equal to about thirteen volumes 


capacity (p. 126) 


The amount of binoxide of barium used averaged 
more than thre. pounds loa gallon. 


Ds 

Marchand is accustomed to make a solution of fifteen 
volumes capacity, using nine pounds to make five gallons, 
a little less than two pounds to a gallon (p. 52, @. 71). 


Emken stated that he used but two hundred pounds 
to make one hundred and fifty gallons of a strength of 
about three and one-half pe r cent, (p. 112). 


The waste of material in both these operations wit- 
nessed by Friedburg is very much greater than could 
have been obtained by ordinary hand stirring. The 
complainant himself testified that such loss would 
generally be from 25 to 30 per cent. (p. 52). 


' The fact probably is, that the workmen took care, 
to secure a poor result in the machine stirring, and 
undertook to hide this trick, by being sufficiently 
areless with the hand stirring, to make the two re- 
sults equal. | 


[t is significant, however, that when it was designed 
to show to a presumably intelligent expert, what re- 
sults could be accomplished by hand stirring, the quan- 
tity made was 37 gallons and not 150, and it took three 
men to do the work (p. 129). 


As to the rest of the evidence of Friedburg, it suf- 
fices to say that his knowledge of machine stirring was 
entirely derived from the one so-called test, that he 
saw, and that he is not a witness, competent to com- 
pare the results of the two kinds of stirring. 


In his attempt to explain how it was that peroxide 
of hydrogen as a bleaching agent was so little used for 
many years, he says, that— 


“Until about twelve years ago * * * it was not 
“generally known that peroxide of hydrogen could be 
“kept in a watery acidulated solution for any consid- 
“erable length of time without decomposing ” (p. 127) 


Now the complainant made his invention some four 
years only prior to the time that the witness testified. 
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Friedburg’s testimony strengthens the evidence we 
have already given, showing, that although the 
utility of peroxide of hydrogen had been well known, 
and its powerful bleaching qualities, and although for 
many years scientific men had been on the alert, for 
some practical method, by which it could be cheaply 
produced, no one actually did devise a cheap method 
of production, until the complainant did so. 


infringement, 


From what has already been said, it is apparent, that 
Marchand was the first person, who, in thé practical 
manufacture of peroxide of hydrogen, imparted such 
motions to the liquid, that the whole mass of the liquid 
was, to such an extent agitated by currents, running up 
and down as well as round and round, and following 
each other with such frequency, and regularity, as to 
prevent an accumulation of the barium, and distribute 
it throughout the entire mass of the liquid with uni- 
formity ; and this by machine power. 


The inventor is ‘therefore entitled to a liberal con- 
struction of his patent. 


Tilghman vs. Proctor, 102 U. 8., 707. 

Clough vs. Barker, 106 U. 8., 166, 177. 

Consolidated Valve Company vs. Crosby 
Valve Company, 113 U. 8., 157. 

O’Reilly vs. Morse, 15 Howard, 62, 115, 
116. 3 

Morley Sewing Machine Company va. 
Lancaster, 47 O. G., 267, 270-272, and 


cases there cited. 


The apparatus used bw the defendant is proved by 
the evidence of Kionka (pp. 8-12); Marchand and 
Hedrick both testified on the subject of infringement 


(pp. 15-16, 22-23, Y. 49; pp. 67-68, 91-93). 


The defendant's apparatus was old and well known 
long prior to the date of complainant's invention 
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(pp. 125, 29). It consists of a tub, on the side of 


which is placed a narrow, vertical board, extend- 
ing to within a short distance of the bottom of the 
tub; extending down in the centre of the tub is a 
vertical power shaft, which rests on a guide in the 
bottom of the tub, at the lower end of which shaft 
are two wings which revolve just above the bottom 
of the tub: a short distance above this, On the power 
shaft, there are two somewhat shorter wings ; attached 
to the board on the sicle, above referred to, are two 
harrow pleces of board extending horizontally in the 
direction of the power shaft; these two pieces of board 
are so arranged in relation to the wings that when the 
shaft revolves, carrying the wings with it round and 
round, the lower wings will pass between the bottom 
of the tub and the lower of the two horizontal boards. 
and the upper wings will pass between the two hori- 
zontal boards. 


Complainant’s exhibit, sketch, being the second 
drawing after figure 4, small book, with the evidence 
of Kionka (pp. 8-10), give all necessary explanation 


of this simple apparatus. 


When it is remembered that these wings revolve 50 
to 100 times per minute, according to Kionka, and 25 per 
minute, according to Emken (pp. 10-30), it is apparent 
that constant movements of rotation will be kept up in 
the liquid mass, in vertical as well as in horizon- 
tal rotation. We contend that these motions are within 
the general category of motions described and sought 
to be produced in the complainant’s patent; at all 
events, they are the equivalent thereof, and as such 
within the scope of the invention. ” 


The defendant's claim to a radical difference in the 
motion produced Is not crounded on fact. 


It 18 fo be noticed, that although the defendant sivears, 
that the same kind of motion can be produced by hand 
stirring, as can be proan ed by complainant's apparatus, 
almost in the next breath he attempts to show important 


' 
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differences, between the motion of his own apparatus, and 
that of the complainant, and then S(lUs. that substantial/y 


the Scie thing moul j ocrewr mn his omen apparatus, whet he é 


the stirring were lone by hand, or by machine (pp. 30 $1 " 
Y. 30-38). 


It is quite significant, however, that when he under- 
took the hand stirring he altered his tubs (p. 114, x-q. 
87). 


The learned Judge in the Court below, referring to 
the claim of the patent in suit, says, that such a claim 
“if construed as broadly as the complainant insists it 
“ should be, practically makes all pay tribute who stir 
“the mixture in question by machinery.” No such 
contention 1s made on the part of the complainant 
The device, for instance, which complainant first 
adopted (and which is shown in Complainant’s Ex- 
hibit, sketch B and Sketch C, being the third and 
fourth figures after page 4 of small book), would not 
produce the character of motion claimed in the first 
claim of the plaintiff's patent, and would not be within 
the patent. The defendant is free to use that and 
countless other sti ] Ing devices WV hich will not produce 
the complex rotary motions of the complainant's ip- 
paratus, in the entire mass. 


Whether or not such a motion as complainant's ap- 
paratus effects could be produced by hand stirring it 
is profitless to inquire; such stirring could never com- 
pete with machine stirring. There is no evidence that 
it was produced prior to the complainant’s invention. 


If the statement of the learned Judge were true, it 
would be no reason for holding the patent void. The 
proper courTse would be to require the complainant to 
enter a sufficient disclaimer, and thus limit the claim 
to his real invention. 


We’ submit, however, that the claim is properly 
drawn and is good as it stands, and that the defendant 
infringes the same. 


Conclusion. 
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H. ROYER VS. S. ROTH AND L. P. DEGEN. 1 


1 Bill of Complaint. 


To the honorable the justices of the circuit court of the United States 
for the ninth circuit, within and for the district of California, sit- 
ting in equity: 

Herman Royer, a citizen and resident of the State of California, 
brings this his bill against Samuel Roth and L. P. Degen, also citi- 


ade zens and residents of the said State of California. 
And thereupon your orator complains and says that heretofore, 
to wit, before the eighteenth day of January, in the year one thou- 
'  gand eight hundred and seventy-six, your orator, Herman Royer, 
“ _ was the original and first inventor of a certain new and useful in- 


vention in rawhide fulling machines. 
That the same was a new and useful invention and consisted of 
combining with the drum of a rawhide fulling machine, operating to 
| twist the hide alternately in one direction and then in the other, a 
shifting device for the purpose of making the operation automatic 

and continuous. 

2 That the same was not known or used by others before 
yuur orator’s said invention, and at the time of his pA ap 
tion for a patent therefor had not been in public use or on sale for 
two years, nor abandoned, nor was it proved to have been aban- 


doned. 
‘e That your orator, Herman Royer, being so as aforesaid the in- 
t. ventor thereof, on the eighteenth day of January, A. D. 1876, upon 
due application therefor, did obtain the letters patent of the United 
States for the said invention, granting and securing to him seven- 
j teen years from the last-named date the full and exclusive right and 


liberty of making, constructing, using,and vending to others to be 
used the said invention and improvement throughout the United 
States and the territories thereef. 

Said letters patent were issued in due form of law, under the seal 
of the Patent Office of the United States, and were signed by the Sec- 
retary of the Interior and countersigned by the Commissioner of 
Patents of the United States and bore date the day and year last 

aforesaid, a description whereof and of said invention more 
3 fully appears in said letters patent, which said letters patent 

are in due form of law and are ready in court to be produced 
by the plaintiff or a duly authenticated copy thereof. 

And your orator says that he is still the owner and holder of said 
letters patent and of the rights, privileges, and liberties by them 
granted. 

That prior to the issuing of said letters patent all proceedings , 
were had and taken which were required by law to be had or taken 
revious to the issuance of letters patent granting special rights and 
liberties for new and useful inventions. 

And your orator further shows unto your honors that always 
since the grant of the first said letters patent, in the exercise of the 
full and exclusive right and liberty so granted as aforesaid, your 
orator has made, constructed, and used the said improvement so 
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patented, and has ue and maintained, until the infringement here- 
inafter complained of, possession of the said improvement and in- 
vention under and by virtue of said letters patent, and has never 
acquiesced in any invasion or infringement of his said rights. 
| And your orator further shows unto your honors that since 
your orator became the owner of said letters patent as afore- 
said, and before the filing of this bill of complaint, the respondents 
herein, Samuel Roth and L. P. Degen, having full knowledge of the 
premises and in violation of your orator’s exclusive right, liberty, 
and privilege asaforesaid,and utterly disregarding thesame, and with- 
out the license of your orator or any licetise under said letters pat- 
ent, and in the said district and State of California, have manufact- 
ured and used and still continue to use one or more rawhide fulling 
machines embracing the improvement and invention described in 
said letters patent and so secured to your orator. How many your 
orator is unable to say, but prays that the respondents may discover 
and set forth in their answer to this bill. And your orator alleges 
that the machines made and used by the respondents are infringe- 
ments of said letters patent, and were made according to the inven- 
tion therein described and thereby proctected and secured to your 
orator as aforesaid and contrary to law apd the form of the 
5 statutes of the United States in such cases made and pro- 
vided. 

And your orator shows that he is informed and believes, and so 
states to be true, that the respondents in this action .intend to con- 
tinue to infringe upon said letters patent, and to unlawfully use 
said invention as they have already been doing. 

Ang your orator further shows unto your honors that he will be 
subject to great and irreparable injury unless he shall obtain from 
your honors the relief hereby sought. 

To the end, therefore, that the said respondents may full, true, 
direct, and perfect answer make to all and singular the matters 
hereinbefore stated and charged as fully and particularly as if the 
same were hereinafter repeated and they thereunto distinctly inter- 
rogated, according to the best of their knowledge, information, and 
belief, and more especially that they may answer and set forth— 

Ist. Whether they have not before the filing of this bill, manu- 
factured and used rawhide fulling machines with reversing attach- 

ments operating automatically, and how many, and how 


6 the same are constructed. 
Your orator hereby waives answers under oath to said in- 
terrogatories and each of them. ; 


And that the said respondents may answer the premises, and 
they may be decreed to account for, and pay over to your orator 
all such gains and profits as have or might have accrued to them 
from using such improvements in rawhide fulling machines. 

And your orator further prays this honorable court to assess 
or cause to be assessed the damages which he has sustained by 
reason of the premises and the infringements herein complained of, 
and that said damages when so assessed may be increased to an 
amount not exceeding three times the sum at which they shall be 
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assessed, and that the respondents, Samael Roth and L. P. Degen, 
be adjudged and decreed to pay to your orator the damages so as- 
} sessed, and also the amount to which they may be increased, in ad- 
dition to the gains and profits above prayed for. 
And your orator further prays that the respondents herein, 
7 Samuel Roth and L. P. Degen, may be restrained by an in- 
junction, issuing out of this honorable court, from making, 
using, or vending to others to be used, or transferring in any way 
any rawhide fulling machines embracing the improvements afore- 
said so secured to your orator as aforesaid, and that the rawhide 
fulling machines so manufactured or purchased or in any manner 
obtained by them anid now in possession of said respondents may 
be destroyed or delivered up to your orator, and for such other and 
further relief as the nature of the case may require and to your 
honors may seem meet. 

May it please your honors to grant unto your orator, not only a 
writ of injunction, conformable to the prayer of this bill; but also 
the writ of subpeena, directed to the said Samuel Roth and L. P. 
Degen, commanding them to appear and answer this bill of com- 
plaint, and to do and receive what to your honors shall seem meet. 


And your orator will ever pray, &e. 
M. A. WHEATON, 
Solicitor for Complainant. 


'’ SS De 


M. A. WHEATON, 
Of Counsel for Complainant. 


= 


8 STATE OF CALIFORNIA, # 
City and County of San Francisco, ‘tag 


- 


Herman Royer, being duly sworn, on his oath says that he is the 
complainant in the foregoing-entitled case; that he has heard the 
foregoing bill of complaint read and knows the contents thereof, 
and that the same is true of his own knowledge except as to the 
matters therein stated on information or belief, and as to those mat- 
ters he believes it to be true. 


' 


H. ROYER. 


Subseribed and sworn to before me this 10 day of March, A. D. 


1885. 
F. D. MONCTON, 
Comm’r of U. 8. Circuit Court, Dist of Cal. 


(Endorsed :) Filed March 10, 1885. L.S. B. Sawyer, clerk. 


Y Subpa nda. 


Unrtrep STATES OF AMERICA: 


Circuit Court of the United States, Ninth Circuit, District of Cali- 
fornia. In Equity. 


The President of the United States of America to Samuel Roth and 
L. P. Degan, Greeting : 
You are hereby commanded that you be and appear in said cir- 
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cuit court of the United States aforesaid, at the court-room, in San 
Francisco, on the sixth day of April, A. D. 1885, to answer a bill of 
complaint exhibited against you in said court by Herman Royer, 
who is a citizen of the State of California, and to do and receive 
what the said court shall have considered in that behalf, and this 
you are not to omit under the penalty of five thousand dollars. 
Witness the Honorable Morrison R. Waite, Chief Justice 
10 of the Supreme Court of the United States, this 10th day of 
March, in the year of our Lord one thousand eight hundred 
and eighty-five, and of our Independence the 109th. 
[SEAL. | L. S. B. SAWYER, Clerk. 


Memorandum Pursuant to Rule 12, Supreme Court U. S. 


You are hereby required to enter your appearance in the above 
suit on or before the first Monday of April next, at the clerk’s office 
of said court, pursuant to said bill; otherwise the said bill will be 
taken pro confesso. 


L. B. S. SAWYER, Clerk. 


Unrtep States MARgHAL’s OFFICE, 
District OF CALIFORNIA. 
I hereby certify that I received the within writ on the 11th day 
of March, 1585, and personally served the same on the 12th day 
of March, 1885, by delivering to and leaving with Samuel 
1] Roth and L. P. Dreger, said defendants named therein, per- 
sonally, at the city & county of San Francisco, in said 
district, a certified cOpV thereof. 
San Francisco, March 12th, 1885. 
M. M. DREW, 
U.S. Marshal, 
By B. J. AKERMAN, Deputy. 


(Endorsed:) Filed March 12, 1885. L. 8S. B. Sawyer, by F. D. 
Moncton, deputy clerk. 


12 Answer of Defendant L. P. Degen. 


In the Cireuit Court of the United States within and for the District 
of California, in the Ninth District. 


HrerRMAN ROYER 
Vs. No. 3631. . 
SAMUEL Roru and L. P. Decen. } 


The answer of L. P. Degen, one of the defendants, for himself and 
not for his codefendant, saving and reserving to himself all and all 
manner of benefit and advantage of exception whatever which can 
or may be had or taken to the errors, uncertainties, imperfections, 
and insufficiencies in the bill of complaint filed herein contained, for 
answer thereto, — unto so much and such parts thereof as this defend- 
unt is advised it is material or necessary for him to make answer 
unto, answering, says: 
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He denies upon information and belief that the plaintiff in the 

bill of complaint was at the time mentioned in the bill of complaint 

herein, or at any other time, the original or first inventor or 

13 any inventor of the shifting device for the purpose of making 

the operation of rawhide fulling machines automatic and con- 
tinuous, described in the bill of complaint herein. 

He denies upon information and belief that the said improvement 
in rawhide fulling machines described in said bill of complaint was 
or is a new or useful invention; and he denies that the same was 
not known or used by others before the alleged invention of the 
plaintiff, or that at the time of said plaintiff's alleged application for 
a patent therefor it had not been in public use. or on sale for two 
years, or abandoned. 

And said defendant, further answering, avers that he has not suffi- 
cient knowledge as to whether all proceedings were had or taken 
which were required by law to be had or tuken previous tu the issu- 
ance of said letters patent to enable him to answer thereto, and said 
defendant, on information and belief, savs that said patent ought 
not to have been granted or issued. 

And said defendant, further answering, denies that at the 

14 time or place alleged in said bill of complaint, or at any other 

time or place, or at all, he has manufactured or used or 

caused to be manufactured or used rawhide fulling machines em- 

bracing the improvement or invention described in the bill of com- 
plaint herein or made according to said alleged invention. 

And said defendant, further answering, denies that he basin an 
manner or thing infringed upon the rights or right secured or al- 
leged to be secured by the letters patent referred to in said bill of 
complaint, and he disclaims any intention to- infringe upon said 
letters patent or upon any patent thereof, or to unlawfully manu- 
facture, use, or sell any invention secured or attempted to be secured 
thereby. 

And, further answering upon information and belief, this defend- 
ant says that the said plaintiff was not, either at the time when his 
application for said letters patent was made or at any other time, 

the original or first inventer or discoverer of the pretended in- 
15 vention or discovery in said letters patent-claimed or de- 
scribed or of any material or substantial part thereof. 

Further answering, this defendant avers upon information and 
belief that the said pretended invention described in said bill of 
complaint was by the said plaintiff, Herman Royer, publicly used 
at the city and county of San Francisco, State of California, and 
elsewhere for more than two years before the application of said 
Herman Royer for letters patent thereof, as will appear from the 
testimony of Louis Royer, a brother of plaintiff, now residing in 
England, but at what part of England this defendant does not 
know. : 

Further answering, and in support of his allegation that the let- 
ters patent described in the bill of complaint are void for want of 
novelty, this-defendant avers upon information and belief that long 
anterior to the date of the pretended invention by plaintiff de- 
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seribed in said bill of complaint the same was in use at the Cosmo- 
politan Hotel, at the Occidental Hotel, at St. Mary’s Hos- 
16 pital, at the Magdalen Asylum, at Saint Mary’s College, all 
in the city and county of San Francisco, State of California, 
as will appear by the testimony of Peter F. Clerc, William H. Birch, 
William Powelson, and P. Lambert, all residents of said city and 
county of San Francisco. 

Also the same was made and sold by the City Iron Works at the 
northeast corner of Mission and Fremont streets, in said city, as will 
appear from the testimony of said Peter F. Clerc and R. Chartrey, 
the latter residing at Alameda, State of California. 

Further answering, this defendant avers upon information and 
belief that the said Herman Royer was not the inventor of any por- 
tion or part of the improvement described in said bill of complaint, 
but that a machine exactly like that described and shown in the 
letters patent described in bill of complaint was built by the said 
Peter F. Clere for the said Herman Royer, without any suggestion 
whatever as to its construction from said Royer, long anterior to two 

years before the filing of said Royer’s application for a patent, 
17 and that if there be any invention in said improvement said 

Clere was the inventor thereof, and were by him communi- 
cated to said Royer as aforesaid. : 

Further answering, this defendant avers upon information and 
belief that long prior to said alleged invention of plaintiff substantial 
and material parts of said improvement were shown In a certain 
printed publication, styled “507 Mechanical Movements,” edited by 
H. F. Brown, and published at New York city in the year 1868, and 
at page 8, figure 7, and page 9, paragraph 7 thereof; and in certain 
letters patent of the United States as follows, to wit: H. & L. Royer, 
machine for treating rawhide, dated May 12, 1868, No. 77920; H. 
Royer, device for treating rawhide, dated June 22, 1869, and now 
numbered 91772. 

Further answering, this defendant avers that long anterior to the 
date of the alleged invention of said Royer the improvements de- 
scribed and shown in said letters patent were substantially described 

in certain printed publications, to wit: 
18 In a book entitled “Arts of Tanning, Currying, and Leather 
Dressing,” by H. Dussance, second edition thereof, published 
at Philadelphia, Penn., by Henry Casey Baird in the year 1867, and 
at pages 217 to 220, inclusive ; also in vol. 56, page 40, and plate 4 


of French Reports of Expired Patents; also in a book entitled “ En- , 


eyclopedia of Machine and Hand Tools,” edited by W. J. M. Ran- 
kin, published at London, England, by William McKenzie, in the 
year 1869, at plate ;4; and }, and the text immediately following the 
same; also in certai letters patent of Great Britain, granted Joseph 
Whitworth October 5, 1837, numbered 7441 

Further answering, this defendant avers upon information and 
belief that long anterior to the alleged invention of said Royer a 
machine embodying substantially the same device as is claimed in 
the letters patent described in the bill of complaint herein was in 
public use at the Staats Zeitung newspaper office in the city of Chi- 
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cugo, State of Illinois, as will be shown by the testimony of C. 
Frouthe Putsche, George Schwaab, William Severin, and Philip 
Frouth, all residents of said city of Chicago. 
19 All of which matters and things this defendant is ready 
and willing to aver, maintain, and prove as this honorable 
court shall direct, and he prays to be hence’dismissed with his costs 
and charges in this behalf sustained. 
J. F. COWDERY, 


Solicitor & Counsel for Defendant L. P. Degen. 


Unitep Srates or AMERICA. 


STATE OF CALIFORNIA, Ens 
City & County of San Francisco, {| ~' 


On this 20th day of May, A. D. 1885, personally appeared L. P. 
Degen, the defendant named in the foregoing answer aud who signed 
the same, and he, having been duly sworn, did depose and say that 
he had heard the foregoing answer read and knows the contents 
thereof; that the same is true of his own knowledge except as to 
the matters therein stated upon information and belief, and that as 
to Lhose matters he believes it to be true. 

L. P. DEGEN. 


Subscribed and sworn to before me this 20 day of May, 1885. 
F. D. MONCTON, 
U.S. Commissioner Oircuit Court, Dist. of Cal. 


(Endorsed :) Filed May 21st, 1885. L. 8. B. Sawyer, clerk, by F. 
D. Moneton, deputy clerk. 


20 Answe of Respondent, S. Roth. 


Circuit Court of the United States in and for the District of California. 


HERMAN Royer, Complainant, 
vs. No. 3631. 


SoLtomon Ror and L. P. Decen, Respondents. 


The answer of the respondent, 8. Roth, to the bill of complaint of 
Herman Royer, complainant. 


This respondent, Solomon Roth, named and served herein as 
Samuel, but whose true name is Solomon, saving to himself all 
manner of benefit of exception to the many errors and imperfections 
in said bill of complaint contained, for his separate answer thereto, 
or to so much thereof as he is advised is material to be by him an- 
swered, denies that the said Herman Royer, before the 18th day of 
January, 1876, or at any other time, was the original or: first in- 
vent-or of the shifting device or alleged invention or any part or 
parcel thereof described in the letters patent named in said bill of 
complaint; denies that the same was not known or used by others 
before said Royer’s application for a patent therefor; denies that it 
‘ 
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had not been in public use for more than two years prior to his, 

Rover's, application for a patent; denies that said Royer has 
21 ever had the exclusive use of said alleged invention ; admits 

tuat this respondent has caused to be made a machine con- 
taining an automatic shifting device substantially the same as that 
described in said letters patent, and avers that such device was made 
exactly as were others made and used at least ten years before the 
application of said Rover for said letters patent; denies that said 
Roth ever has infringed or intends to infringe upon any invention 
lawfully secured to said complainant. 

Further answering, said respondent avers that in the year 1865 a 
machine containing the same shifting device described as an inven- 
tion in said letters patent, and identically as described in the speci- 
fications attached thereto, was erected and used in the Cosmopo itan 
Hotel, in the city and county of San Francisco, in the State of Cali- 
fornia, and there used for many vears thereafter, and seen there in use 
by Peter Lambert and Peter F. Clerc, now residing in said city and 
county ; that many washing machines containing identically the same 

shifting device described in said letters patent were made and 
22 erected and operated by said Clere—one in the Occidental 

Hotel, in said city of San Francisco, in the wear 1869 or 1870, 
which is still in use; one in St. Mary’s Hospital, at Second and 
Bryant streets, in said city, in the year 1865, and used continuously 
there until tiie year 1880; and many more machines containing 
said device were made by said Clere in each year from 1863 to 1870, 
in said city, at his shop, Nos. 26 to 28 Fremont street. 

That said Royer never conceived or invented any part of the said 
“ improvement in machines for treating rawhide ” described in said 
letters patent, but in the year 1867, at least nine years before he 
conceived the idea of applying for a patent for said device, he 
applied to the said Peter I*. Clerc, in the city and county of San 
Francisco, to make him an automatic reverser and to attach the 
same to a rawhide fulling machine or twisting machine then used 
by him, said Royer, such as is referred to in the specifications of 
said letters patent named in his bill of complaint herein; and 

thereupon the said Clerc, without any advice or assistance or 
93 suggestion or direction from said Royer, either as to form, mode 

of operation, or manner of making, except to learn from said 
Rover how many times he wished the machine to revolve before 
reversing, made and constructed the identical device now claimed 
in said letters patent, and attached the same to the fulling or twist- 
ing machine for said Royer; and said Clere made such shifting 
device in every particular exactly similar to that described in said 
letters patent, and placed it in operation in said Royer’s shop, in said 
city and county of San Francisco, where it was used for many years 
by said Royer, until in the year 1875, he, said Royer, made applica- 
tion for letters patent upon said machine, no part of which he had 
ever conceived or invented, and thereafter obtained said letters 
patent for the same. 


—— 
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Respondent prays that he may be hence dismissed with his costs 
in this behalf most wrongfully sustained. | 
MANUEL EYRE, 

Solicitor for said Roth. 


STATE OF CALIFORNIA, ai 
City and County of San Francisco, } ° 


24 Solomon Roth, being duly sworn, says that he is the Roth 

bpamed as respondent in the above-entitled suit and served 
and named therein as Samuel, but whose true name is Solomon ; 
that he has read the foregoing answer and knows the contents 
thereof, and that the same is true of his own knowledge, except as 
to the matters therein stated on his information and belief, and as 
to those matters that he believes it to be true. 


SOLOMON ROTH. 


Subscribed and sworn to before me this 25th day of May, 1885. 
[ NOTARIAL SEAL. | L. MEININGER, 
fotary Public. 


(Endorsed :) Filed May 29, 1885. L.S. D. Sawyer, clerk. 


25 The Replication of Complainant to the Answer of L. P. Degen, 
Defendant. 


Circuit Court of the United States for the District of California, Ninth 
Judicial Circuit. 


HerMAN Royer, Complainant, 
us. 
SAMUEL Roru et al., Defendants. 


Replication to answer. 


This repliant, saving and reserving to himself now and at all 
times hereafter all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiencies 
of the said answer of said Degen, for replication thereto saith that 
he will aver, maintain, and prove said bill to be true, certain, and 
sufficient in the law to be answered unto, and that the said answer 
of the defendant Degen is uncertain, untrue, and insufficient to be 
replied unto by this repliant; that any other matter or thing what- 
soever in the said answer of said Degen contained, material or 

effectual in the law to be replied unto and not herein and 
26 hereby well and sufficiently replied unto, confessed and 
avoided, traversed or denied, is true. 

All of which matters and things this repliant is now and will be 
ready to aver, maintain, and prove as this honorable court shall 
direct, and humbly pray- as in and by his said bill he has already 
prayed. 

M. A. WHEATON, 
Solicitor for Complainan. 
2—350 
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teceived copy og™within replication this the lst day of June, 
1885. 
COWDEREY & McCUTCHEN, 
Per E. R., | 
Attorney- for Defendant, L. P. Degen. 


(Endorsed:) Filed June 1st, 1885. L. P. B. Sawyer, clerk, by F. 


D. Moncton, deputy clerk. a 
27 Replication to Answer. / 


Circuit Court of the United States for the District of California, 
Ninth Judicial Circuit. 


HERMAN Royer, Complainant, 
v8. ; 
SoLtomon Rorn et al., Defendants. 


The replication of complainant to the answer of Solomon Roth, de- 
fendant. 


+ 


This repliant, serving and reserving to himself now and at all 
times hereafter all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiencies 
of the said answer of said Roth, for replication thereunto saith that he we 
will aver, maintain, and prove said bill to be true, certain, and suffi- 
cient in the law to be answered unto, and that the said answer of 
the defendant, S. Roth, is uncertain, untrue, and insufficient to be re- 
plied unto by this repliant; that any other matter or thing whatso- 
ever in the said answer of said Roth contained material or effectual in 

the law to be replied to and not herein and hereby well and ; 
28 sufficiently replied unto, confessed and avoided, traversed or " 
denied, is true. , | 

All of which matters and things this repliant is now and will be 
ready to aver, maintain, and prove as this honorable court shall | 
direct, and humbly pray- as in and by his said bill he has already 
prayed. | 
M. A. WHEATON, 


Solicitor for Complainant. . 


Received copy of within replication this the Ist day of June, 1885. . 
MANUEL EYRE, ‘ 
Attorney for Def’t Roth. 


(Endorsed:) Filed June 1, 1885. L. 8. B. Sawyer, clerk, by F. D. 
Moncton, deputy clerk. 


; 
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29 Enrollment. 


In the Cireuit Court of the United States, Ninth Circuit, District of 
' California. 


HeRMAN Royer, Complainant, 
vs. No. 3631. 
SoLtomon Roru ef al., Respondents. 


The complainant filed his bill of complaint herein on the 10th 
day of March, 1885, which is hereto annexed. A subpcena to ap- 
pear and answer in said cause was thereupon issued, returnable on 
the sixth day of April, A. D. 1885, which is hereto annexed. 

The respondents appeared herein on the 6th day of April, 
1885, by I. F. Cowderey and Manuel Eyre, Esq-., their solicitors. 

On the 21st day of May, 1885, the answer of L. P. Degan was 
filed herein, which is hereto annexed. 

On the 29th day of May, 1885, the answer of Solomon Roth was 
filed herein, which is hereto annexed. 

Replications to said answers were filed herein June Ist, 1885, 
which replications are hereto annexed. 

Thereafter a final decree was filed and entered herein in the words 
and figures following, to wit: 


Final Decree. 
In the United States Circuit Court, District of California. 


HerMAN Royer, Complainant, ) " 
v8. » No. 3631. 
Sotomon Rotu «& L. P. Decen, Defendants. } 


30 This cause having come on to be heard upon tlie bill of 
complaint herein, the answer of the defendants, the replication 
thereto, and all the evidence and proof taken and filed in the cause, 
and having been argued by counsel for the respective parties— 
Now, therefore, on consideration thereof, the court finds, adjudges, 
and decrees as follows: | 
That the letters patent mentioned in the bill of complaint (the 
same being United States letters patent number 172,346, bearing 
date January 18th, 1876, and granted to Herman Royer for an im- 
provement in machines for treating rawhide) was duly granted by 
the Government of the United States to the complainant, as alleged 
in said bill, and the complainant ever since has been and still is the 
owner of the said letters patent. 
That the defendants infringed said letters patent, as alleged in 
said bill of complaint. 
That the complainant, Herman Royer, first conceived of the com- 
bination of an automatic reverser attached to the drum ofa 
ol rawhide fulling machine operating to twist the leather in one 
direction, and the other for the purpose of making the opera- 
tion automatic and continuous, as described and claimed in said 
letters patent. 


s 


aaa pas a 9 


12 H. ROYER VS. S. ROTH AND L. P. DEGEN. 


That, at the request of said Royer, one Clerc, a mechanic, made 
the automatic reverser described in said letters patent, and in Oc- 
tober, 1867, delivered the same to said Royer, who attached it to his 
said fulling machine. 

That the said combination was new with the said Herman Royer 
and was useful, and that his use thereof was secret until he made 
application for the said letters patent. 

The court further finds that it was not obvious and was not known - 
whether the new combination could be used successfully for the 
practical treatment of rawhide, which was the work for which 
the combined machine was intended, until after it had been tested 
and tried by the said Herman Royer. | 

The court finds that it was obvious to any skilled mechanic that 

an automatic reverser could be applied to the drum of a raw- 
oz hide fulling machine so as to make it reverse its motion au- 
tomatically at any desired fixed intervals. 

The court therefore finds that the said letters patent does not cover 
any patentable invention, and for this reason alone it is ordered 
and decreed that the complainant’s bill of complaint be, and the 
saine hereby is, dismissed. 


GEO. M. SABIN, Judge. 


(Endorsed :) Filed & entered May 27,1886. L. S. D. Sawyer, 
clerk. 


33 Mem. of Costs and Disbursements. BO 
Circuit Court of the United States, District of California. 
HERMAN Royer, Complainant, ) 
vs. >» No. 3631. 
SoLoMON Roru et al., Respondents. } 
Respondents’ Cost Bill. 
C20GES OB. cok ctanamsdinid eet nome eeegemmaniiil $10 00 f ) 
Notary fees, ver. of answer and to cost bill..-..------.-.-. 1 00 
Ost. 1GEB, Service OF GROPONNA,. F. on cnicin 44 etitiviitincnciionwes 1 50 
“ 21st, wit’s’ fees, Clere & Lambel, and mileage_-_--.--- 3 20 
SERIE 0: GOOG exrcscisegstice sniestininihe minepestiatiahsiiplaaan chili iiataaa icles iaal 10 00 
SPOONS Fhb OC BRACE icin ein wiitsin cncrvinients niatinmitvelainaateianiel 20 00 
° “ “ depositions of Roth, Clerc, & Lambel.-...--- 7 50 
BOOS O68 qcnne ccnicinsti cman mace neieniieeeieeneeee $53 20 


L. 8. B. SAWYER, Clerk, 
By F. D. MONCTON, 
Deputy Clerk. 


STATE OF CALIFORNIA, } : 
ye ' * ¥ + - “ s he 
City and’ County of San Francisco, | 


Geo. H. Baker, being duly sworn, says that he is clerk to Manuel 
Eyre, Esq., solicitor for respondent Roth; that as such he is cogni- 
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zant of the costs and disbursements above named, und that the same 


were actually incurred. — 
GEO. H. BAHORS. 


34 Subscribed and sworn to before me this 13th day of May, 
1886. 
[NOTARIAL SEAL. | L. MEININGER, 


Notary Public. 


To William A. Wheaton, Esq., solicitor for complainant: 


Please take notice that on Saturday, the 15th day of May, 1886, 
at 10 o'clock a. m., 1 will apply to the clerk of said court to have the 
foregoing memorandum of costs and disbursements taxed, pursuant 
to the rule of suid court in such cases made and provided. 

MANUEL EYRE, 
Solicitor for Defendant Roth. 


Service of and receipt of a copy of the foregoing cost bill and 
notice admitted this 13th day of May, 1886. 
M. A. WHEATON, 
Per HARPKUN, 


Solicitor for Complainant. 


(Endorsed :) Filed May 13, 1886. L.S. B. Sawyer, clerk, by F. D. 
Moncton, deputy clerk. 


30 Clerk’s Certificate. Enrolled Papers. 


Thereupon said pleadings, subpcena, final decree, and a memo 
randum of taxed co-ts are hereto annexed, said final decree being 
duly signed, filed, and enrolled, pursuant to the practice of said cir- 
cuit court. 

Attest, ect. : 

[SEAL. | L. S. B. SAWYER, Clerk, 
: F. D. MONCTON, | 
Deputy Clerk. 


(Endorsed :) Enrolled papers. Filed May 27,1886. L.8. B. Saw- 
yer, clerk, by F. D. Monckton, deputy clerk. 


36 Stipulation. 
United States Circuit Court, District of California. 


HerRMAN Rover 
v8. No. 3631. 
SAMUEL Rorag and L. P. DeceENn. 


It is stipulated and agreed that the respondent, S. Roth, have 
twenty days from and after Monday, May 4, 1885, in which to serve 
and file his answsr to the bill of complaint herein. 

San Francisco, Cal., April 27th, 1885. 

M. A. WHEATON, 
Solicitor for Complainant. 
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2° AOE eS A ARR NRES M a 


14 H. ROYER VS. 8. ROTH AND L. P. DEGEN. 


It is further stipulated that said respondent Roth may file a gen- 
eral denial as his answer, and may, without notice, submit testimony 
as to prior use and anticipation, and testimony that the complainant 
was not the orignal or first inventor of the device described in his 


bill of complaint, without setting out or alleging such matters in 
his, said Roth’s, answer, and upon such terms as to the intro- | 
o7 duction of such proofs as may be hereafter agreed on by said ! 
parties and their solicitors. > 
| M. A. WHEATON, 
| Solicitor for Complainant. 
| MANUEL EYRE, 


| Solicitor for said Roth. 


(Endorsed :) Filed April 28th, 1885. 1. 8. B. Sawyer, clerk, by F. 
D. Moncton, deputy clerk. 


38 Caption to Depositions. 


In the Cireuit Court of the United States for the Ninth Circuit and 
District of California. 


. 
HERMAN ROYER 
's. 3638 
Sotomon Rorn & L. P. DeceEn. } 


Be it remembered that on the 21st day of October, 1885, at my office, ' f 

in the city and county of San Francisco, State of California, before 

me, 5. C. Houghton, examiner in chancery of the circuit court of 
the U nited States for the ninth circuit and district of California, 
personally appeared the several witnesses whose names are herein- 

| after set forth, and were examined on behalf of the respective par- 
| ties to the above-entitled suit. M.A. Wheaton, Esquire, appeared ; 
| as counsel for complainant. Manuel Eyre, Esquire, appeared as ; 
counsel for respondent Roth. Following is a record of the proceed- 
ings: 


Testimony. 
WEDNESDAY, Oct. 21st, 1885. 


Present: Mr. Wheaton, counsel for complainant; Mr. Eyre, coun- 
sel for respondent Roth. 
| 39 Complainant introduces in evidence United States letters 
patent No. 172,346, granted January 18, 1876, to Herman 
Royer for improvement in machines for treating rawhides. 

By agreement of counsel a Patent Office copy of the specifications 
ii and drawings of said patent are used in evidence and the original 
H to be withdrawn. Said Patent Office copy is marked “Complain- 

| ant’s Exhibit A.” 
Complainant rests. 


1. 2 a 
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Testimony of Peter Lambert. 


Examination-in-chief of Perer Lampert on behalf of re- 
spondent : 


In response to questions of Mr. Eyre the witness testified as 
follows: 


My name is Peter Lambert; my age is forty-seven years; I live 
in San Francisco, and I am an engineer at the Lick House. I have 
been an engineer in San Francisco since 1862. In 1864 I worked 
. at the Cosmopolitan Hotel. 

I understand the automatic reverser shown in the patent, Exhibit 

A. When I was engineer at the Cosmopolitan Hotel, in San 
40) Francisco, in 1864, they used a washing machine there with 

an automatic reverser. I don’t see no difference between that 
machine then used at that place ard the automatic reverser shown 
in the patent, Exhibit A. It is just the same. 


Cross-examination: 


In response to questions of Mr. WHEaTON the witness further tes- 
tified on cross-examination as follows: 


The machine that they had at the Cosmopolitan Hotel goes just 
as many times as they wanted it to in one direction before it re- 
versed and went in the other direction—one, two, three, four, six, 
eight, ten—any number of times that they wanted; it usually 
went seven to eight; it was possible for it to go seven or eight times 
in one direction before it reversed ; it went seven or eight times one 
way, and then reversed and went seven or eight times the other. I 
can’t say how many times the machine described in the patent turns 
in one direction beforé it reverses, because I never worked that ma- 
chine. The reverser was the same in both machines referred to. I 

don’t know how many times they set the machine described 
41 in the patent to run in one direction before they would re- 
verse it to run in the other; there was nothing in the center 
of the washing machine used at the*°Cosmopolitan Hotel; that was 
a vacant space where they put the linen in. There was two gearings 
in each end of the washing machine, or one, but there was gen- 
erally two. Then there was a screw in the back, attached to the large 
gearings and tothe small gearings. The sinall gearing was attached 
to pulleys and cog-wheels—three cog-wheels, I believe, or four; I 
don’t exactly recollect now—and then a screw was attached to those 
two small gearings on each end of the shaft; that screw changed a 
lever like that shown in the patent drawing. When that lever 
yassed a perpendicular it dropped on one side ard shifted at the 
lt. There is no gearing attached to the reversing screw in the 
machine shown in the patent. There is nothing attached to it ex- 
cepting the bar P, connecting with the lever. 
I have read the patent, Exhibit A. I don’tunderstand it. I don’t 
know ounthien about the machine that was used for treating 
42 rawhide, with which the reverser was combined, as shown in 
the patent. I don’t know whether there were any difficulties 


. 
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to overcome in making a reverser operate automatically with the 
rawhide machine, which difficulties did not exist in making a re- 
verser operate automatically in a washing machine. 

I could know, after I had seen the reverser operate with a wash- 
ing machine, whether the same reverser could be made to operate 
with a rawhide machine or not, but I don’t know it. It could be 
made to operate with anything that you wished to reverse. I don’t 
know how the machine described in the patent was made. If in 
operating a rawhide machine and reversing it by hand it was 
found that at times the hides would catch in it and twist around so 
that unless it was instantly stopped before it had revolved as many 
as seven or eight or any other regular number of times the hide 
would be spoiled, that is a matter I don’t know anything about. 
As to whether in such a case an automatic reverser could be used 

with the machine, a practical man would be able to use it 
43 because he could set it just as he wanted it to reverse. I 

know nothing at all about the difficulties to be overcome in 
operating the rawhide machine. I never saw it. 

In response to questions of Mr. Eyre the witness testified as fol- 
lows: 7 . 

[ understand the gearing part of the machine shown in the 
drawing, Exhibit A, and not the other. 

By the gearing part I mean the automatic reverser. I mean 
that I don’t understand the rawhide machine itself, but I do under- 
stand all about the reverser shown in the patent Exhibit A. “, 


“_f —— - 


“i, 
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Testimony of Peter Frederick Clerc. 


Examination-in-chief of Perer Freperick Crerc on behalf . 
of respondent-: 


In response to questions of Mr. Eyre the witness testified as fol- 
lows: } 
My name is Peter Frederick Clerc; my age is fifty-eight years ; 
my place of residence is San Francisco, and I am by occupation a 
machinist. I have made'washing machines with an automatic 
shifting device. The time when I first began to make them 
44 was, I think, in 1862 or 1864. Referring to the patent, Ex- 
hibit A, I understand the drawing of the shifting device 
shown and described in that patent. 
(. How does that compare with the shifting device made by you 
and used on your washing machinés? , 
A. All the shifting machines is exactly the same principle. 


(Complainant objects to and moves to strike out the answer on 
the ground that it is not the province of the witness to state the 
principles of the machines, but to describe what they are and how 
they operate, leaving it for the court to determine whether or not 
they are operated upon the same principle.) 


The Witness: The one that I used on the washing machines, 
the screw shaft, is driven by two gears, one on each end of 
the screw shaft. ‘The difference between that and this one de- 
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scribed in the patent is, this in the patent is driven by a belt. I 
have some reversers made in different places that are made to drive 
with a belt, too; I have some; I made some; I made some about 
twelve years ago. 


Mr. WHEATON: We object to all testimony with regard to 

45 the use of a reverser in connection with anything else'than’a 
rawhide machine, since the patent does not cover the inven- 

tion of the reverser by itself or the combination of the reverser 


with anything else than a rawhide machine. 


The Witness: I think it was about 1864 that I first made a 
washing machine with an automatic reverser similar to that shown 
in the patent, Exhibit A—between 1864 and 1862. The first one 
was put up at the City laundry in San Francisco. That was on 
the block between Third and Fourth, Brannan and Townsend streets. 
I think the next one that I put up was at the Cosmopolitan Hotel 
or at St. Mary’s Hospital or College—Santa Clara College. I made 
at that time a good many. I made two, I think, for the Chelsea 
laundry. I built one or two for the Russ House, and I built two or 
three for the Occidental Hotel ; two for the Graud laundry ; two or 
three, maybe six, for the San Francisco laundry; one for the Ger- 
man Hospital, two for the Occidental Hotel, and since that I built 

a great many others. I have continued to build them till 
46 to-day, excepting six or eight months that I was in Mexico. 
I understand the shifting device described in the patent, 
Exhibit A. The difference between that shifting device and those 
that I used on my washing machines is that this described in the 
vatent is driven by a belt and the one I generally use is driven 
™ the gearing on this screw shaft. Someot mine have been driven 
by belts in different places. There is one:at the San Francisco 
laundry and one at the Grand laundry now that are driven by 
pulleys. The one was made at the San Francisco laundry about 
maybe ten years ago, and the one at the Grand laundry two years 
ago. I can find the exact date when that at the San Francisco 
laundry was made. 

I know the complainant, Mr. Royer; I made an automatic shift- 
ing device for him; that was between 1869 and 1866. I do not 
remember the date when the entry of the payment of that appears 
in my book. I know that Mr. Royer paid me one hundred and 
eighteen dollars for the job I aid for him. I have the book at my 

house which will show the date. After that I had a good 
47 deal of work for Mr. Royer. All I could find on my book 

was that Mr. Royer paid me so much money, and the book 
does not show that it was this work for making a shifting device. 

I did work for him after | made the shifting device. 

I am sure that it was between 1866 and 1869 that I made this 
shifting device for him. At that time, when Mr. Royer came to me, 
I was one of the owners of the City Iron Works. He came to me 
one day when I was in my office, and said he wanted to talk to me. 
He asked me if I built some reversers. I said “ Yes,I do.” He said 
to me—lI think it was after a few words that we had together—that 
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he was sent to me by Billy Birch; that Birch told him I had a very 
good thing for the reverser. He asked me if I could do it. I said, 
“Yes.” He asked me different questions, where I had used it, and 
then asked me if I could make a reverser for other machines. I 
said, “Yes, I can; if you will give me a drawing of your machine | 

will do it.” Then he made a drawing of a machine, that 
48 leather machine, and he brought it to me, and I think I 

showed him some of my washing-machine drawings, and he 
looked at it and asked me if I thought that the reverser could be 
made to work upright instead of horizontal ; if the machine was up- 
right instead of horizontal, if 1 could make it go. I said, “ Yes, cer- 
tainly.” The washing machine was horizontal and his machine 
was upright. 

I said, “All I have got to do is to put some bevelled gear in in- 
stead of straight gear.” He asked me if I was positively sure to do 
it. I said, “ Yes; I am positively sure that that will work.” So he 
gave me the order for the job and I made the reverser. We didn’t 
agree about no price; he didn’t ask me nothing at all about that. 
He told me to do it. since I was certain I could do it. He gave me 
the size and everything of his machine and I made a reverser for 
his machine. . 

He didn’t make any suggestion to me how to make it. I only 
asked him how many times he wanted it to turn before it reversed. 

He didn’t give me no suggestion on the reverser. He only 
49 answered to the questions I asked him about the machine, 

and he told me what the machine was. I can’t tell: whether 
or not I put the reverser on the machine myself. I can’t remem- 
ber. Whether I took it down to Mr. Boyer’s shop or not is more 
than I can tell. | 

The shifting device shown in the patent, Exhibit A, is the shifter 
I built for Mr. Royer; that is exactly the shifter. It is exactly the 
same. It is beveled gear that is on the reverser shown in the 


drawing of the patent, and on the washing machine it was spur 


gear. A horizontal machine requires a spur gear and the upright 
one takes a beveled gear. Any mechanic can change from beveled 
to spur gear; that is well known. 


Cross-examination of Perer FREDERICK CLERC: 


In response to questions of Mr. WuearTon the witness further tes- 
tified on cross-examination as follows: 


I don’t know who first suggested the idea of combining a 

50 reversing machine with the rawhide machine. Mr. Royer 
came to me and asked me if I could build a reverser. I said, 
“Yes.” He told me that it was for a leather machine—a rawhide 
machine. It was Mr. Royer and not I who first suggested combin- 
ing an automatic reverser with that rawhide machine. So far as I 
know Mr. Royer first actually made that combination—put the two 
together. I don’t know anything about the difficulties that existed 
at that time in operating that rawhide maciiine when it was re- 
versed by hand. As to the hides doubling and catching so that 
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they would heat and spoil unless the machine was stopped before it 
went as many times in one direction as it ought to go in order to 
properly treat the hides, [ couldn’t tell anything about that. After 
he gave me the order to build the reverser he took me to his shop 
and he showed me how his rawhide machine worked. He showed 
me different things—difficulties and so on—and that is all I knew 
about it. I never saw it before. Mr. Royer is the first man I ever 
knew who tested and tried the combination of an automatic re- 

verser with that rawhide machine. So far as I know, he was 
ol the first. 


In response to questions of Mr. Eyre the witness further testified 
as follows : 


I had some conversation with Mr. Royer as to whether this au- 
tomatic reverser would work when attached to his rawhide machine, 
before I made it. I told him I was positively sure it would work 
on his rawhide machine. He didn’t ask me to guarantee it, but I 
told him I was positively sure it would work. I told him, “ I am 
positively sure it will work.” I never heard any complaints about 
it after I made it. 


In response to questions of Mr. WHEATON the witness further tes- 
tified as follows: 

When I say I knew it would work I mean that I knew it would 
reverse whenever the machine had turned just so many times in one 
direction. For all I know, if the machine turned a certain number 
of times in one direction, and this automatic reverser was attached 
to it so that it could not be stopped, the hides in that machine might 

be twisted and spoiled. I don’t know whether or not this 
52 machine would work well or not if this automatic reverser 

was attached to it. I couldn’t say whether it would work at 
that time; but I was aware that the machine would reverse exactly 
as it was set the number of times that it was set for: that it would 
go that number of times to a quarter of aturn. I knew positively 
that the reverser would doits work. Whetherthe machine with the 
reverser attached would do good work in treating hides or not I 
don’t know. Ididn’t know anything about rawhide or leather— 
nothing at all. 


Examination-in-chief of Sotomon Roru on behalf of re- 
spondent . 


In response to questions of Mr. Eyre the witness testified as fol- 
lows : 

I am one of the respondents in this case. I first went to work for 
Mr. Royer in March, 1874. Mr. Royer then had that automatic re- 
versing machine shown in the patent, Exhibit A, attached to his raw- 
hide machine, when I went to work for him in 1874. 


53 (In the case of Louis Royer and Herman Royer vs. L. P. 
Degen and Solomon Roth, No. 3628, in this court, the wit- 
ness, Solomon Roth, deposed as hereinafter set forth, and, by stipu- 
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lation and agreement of counsel for the respective parties to this 
suit, such deposition of said witness is inserted herein, to be used in 
all respects as if the same had been originally introduced in this 
AUSe.) 

The Witness: I caused to be madea machine with a vertical 
shaft, similar to the shaft marked B, shown in the drawings and 
described in the specifications of letters patent No. 77920, granted 
May 12, 1868, to Herman Royer and Louis Royer for improved ma- 
chine for treating hides. In that machine I didn’t use the bars 
marked CCC. That machine was made by Clot & Meese on Fre- 
mont street, in this city, in October, 1884. I received the machine 
from them between the 15th and 28th of October, LSS4. I never 
used that machine for myself. I took the machine away. It was 
placed in Mr. L. P. Degen’s shop. I worked hides on it for Mr. 
Degen as his employé. I can’t just tell exactly how many hides I 

worked upon it, but as far as I could tell it was one hundred 
54 and seventy or one hundred and seventy-three; maybe it 

was a few more, but it was not less. Those were worked by 
me as employé of Mr. Degen. He didn’t pay me anything for the 
use of the machine. When this suit was begun L stopped working 
for Mr. Degen, under the advice of Mr. Eyre, and took this upright 
shaft out of the machine and destroyed the machine so that 1t could 
not be worked: I never have worked this machine since this suit 
was commenced. I never have worked it at any time for my own 
benefit, or rented it to anybody. 


Cross-examination of Sotomon Rornu: 


In response to questions of Mr. WHraton the witness further testi- 
fied on cross-examination as follows: 


The machine that | made did not contain the bars CCC. I had 
a cylindrical case to take the place of those bars. In operating that 
machine I attached one edge of the hides to the central shaft that 
revolves. When that central shaft revolved it wound the hides 
around it and inside of the case. When the hides were 
5D wound around the shaft and inside the case they were com- 
pact, tight together. After they were wound around the shaft 
in one direction the shaft reversed and wound them around it in 
the opposite direction. In that respect it worked the same as Mr. 
Royer’s machine worked. The machine reversed automatically. 
My machine was a vertical machine. I had a wejght pressing upon 
the hides edgeways from the top down. 
The mechanical motion of that machine would heat or warm the 
hides while they were being operated in it. I can’t tell how warm 
the hides would become in the machine. I don’t know how many 
degrees of heat. The hides were heated different than in Mr. Royer’s 
machine. ‘The machine operated quicker and the hides were heated 
quicker. I can’t tell whether they got about as warm in my ma- 
chine as in Mr. Royer’s machine. I don’t know whether the degree 
of heat that the hides attained was different in the two machines. 
The hides got warm in both machines. In my machine, in the 
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revolving shaft in the center, I attached the hides in the ma- 
56 chine in a slot like that marked B in the drawing of the 
patent last referred to. The hides are fastened there with 
set screws. I had an agreement with Mr. Degen, under which I 
worked these hides in this machine, that he would give me three 
dollars a day for my work, and he would not pay for the machine if 
the machine would not work, but if it worked all right he agreed to 
pay me for the machine and keep me at work; and if it didn’t work 
all right he was not to employ me any longer. I received nothing 
for the work done by the machine. I had the machine made by 
Clot & Meese, and paid for it myself. I stopped working that ma- 
chine on account of the bringing of these suits. I stopped working 
it under the advice of my counsel. 
The hides that I worked in the machine were Mr. Degen’s hides, 
I bought the hides and he paid for them. I had no interest in the 
hides. I was in his employ and bought the hides and he paid for 
them. I went and bought them in his name and he paid for them. 


Respondent Roth rests. 


del 


57 (Examination continued by agreement of counsel to October 
30th, 1885, at half past ten o’clock a. m.) 


Fripay, October 30, 1885. 


Present: Mr. Wheaton, of counsel for complainant; Mr. Cowderey, 
of counsel for respondent Degen. 


(Complainant introduces in evidence an extract from the depo- 
sition of Herman Royer given in the case of Herman Royer vs. Wil- 
liam Coupe ef al., in the United States circuit court for the district 
of Massachuseets, and it is agreed between counsel for the respective 
parties herein that the same may be introduced and used in evi- 
dence in this case with the same force and effect as though the 
same were a complete deposition and originally introduced herein; 
marked “ Complainant’s Exhibit Royer Deposition in Massachusetts 
case.”’) 


Examination-in-chief of Herman Royer on behalf of com- 
plainant: 


58 In response to questions of Mr. WHEATON the witness testi- 
fied as follows: 


My name is Herman Royer; I am of lawful age; I live in San 
Francisco, and I am by occupation manufacturer of fulled rawhide 
and belting. I heard the testimony given the other day by Mr. 
Clere, in which he stated that he made an automatic reverser for 
my rawhide machine as early as 1869. 

That combination of the reverser with that rawhide machine was 
not used in public, either when [ first made it or at any time after 
that, prior to my application for a patent. I always observed a rigid 
secresy about the machine up to the time when I applied for my 
patent. 
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Cross-examination : 


In response to questions of Mr. ConpeREY the witness testified on 
cross-examination as follows: 


I used that combination in the third floor of my shop. I had 

a workman regularly employed there by the name of Cruger; but 

one man worked there. The secresy that there was about it con- 

sisted in having one man tending to it, and no more, and 

59 having stairs to the room that were quite inaccessible—very 

inconvenient to walk up, very steep and narrow, and the 

steps far apart. Besides I kept a trap-door overhead locked with a 

kind of mechanical appliance, kind of a prop from above, prevent- 

ing any one from going up except he made signs to the man above, 

who would then take the proper way toallow the door to swing up- 

ward. ‘There was no access to the room in which the machine was 
except through that door. 


In response to a question of Mr. WHEaTon the witness further tes- 
tified as follows: 


That trap-door was over the room where the men worked who 
inade leather belting on the floor below. I may say also that the 
man who worked up there was well paid, above his standard, and 
that he was,very jealous lest some one should look into his part of 
the business and be able to take his place. I always liked that con- 
dition of affairs, because | was anxious that secresy should be pre- 
served. 

(By agreement of counsel the reading of the above depositions 
by the witnesses and the signing of the same by them are hereby 
waived.) 


Testimony closed. 
60 Certificate of Examiner — Deposition-. 


[ certify that previous to the giving of his testimony each of the 
witnesses in the foregoing depositions named was by me duly sworn 
to tell the truth, the whole truth, and nothing but the truth in the cause 
in the caption- of said depositions named ; that said depositions were 
taken at the place in said caption named and attheseveral timesin said 
caption and in said jdeposition set forth and in the presence of the 
counsel for the respective parties to said cause ; that the said deposi- 
tions were taken down in writing by me; that the reading of the 
same to the witnesses and the signing thereof by them, respectively, 
were, by agreement of said counsel, waived; that I have retained 
said depositions for the purpose of delivering the same by my own 
hand to the court for the purpose for which they were taken. 

I further certify that I am not attorney nor of counsel for any 
party to said suit or in any way interested in the event thereof. 

In witness whereof I have hereunto set my hand this 11th day of 
November, A. D. 1885. 

Ss. ©. HOUGHTON, 


61 Examiner, &c. 
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Accompanying the foregoing deposition and forming part thereof 
are the exhibits introduced in connection therewith. 
S. C. HOUGHTON, 


Examiner, &c. 


(Endorsed:) Opened and refiled Nov. 11th, 1885. L.S. B. Sawyer, 
clerk. 


62 Testimony of Herman Royer. 
Royer vs. Coupe. 


Admitted by agreement in Royer vs. Royer et al., No. 3631, U.S. 
circuit court, dis. of California, as if taken in said case. 


San Francisco, Feb. 6th, 1886. 


Counsel present: For the plaintiff, M. A. Wheaton, Esq.; for the 
respondents, Manuel Eyre, Esq. 


It is stipulated and agreed by counsel for the respective parties 
here present that the cross-examination of Herman Royer shall be 
taken down in short-hand by J. F. Gawthorne and afterwards written 
out by him. 


Cross-examination : 
HERMAN Royer called for cross-examination by Mr. Eyre: 


Q. I have a printed copy of your deposition in this case. It is 
the same as filed with the notary, George T. Knox and sworn to by 
you, is it not? 

A. It looks outside like one of them. 


Mr. Eyre: I will cross-examine you from your direct testimony 
as printed, 


63 Q. Mr. Royer, was this deposition prepared in conjunction 
with your counsel, Mr. Wheaton? 

A. What does that mean—* in conjunction ?” 

Q. Was not this direct examination, which is printed, prepared 
in conjunction with your counsel, Mr. Wheaton? 

A. Yes, sir. 

Q. It was printed before you were sworn by the notary, was it 
not? 

A. Yes, sir. 

Q. You did not give this deposition orally before the sa ae did 
you? 

A. I read it to him. 

Q. You took this print after it was printed and read it to him? 

A. Yes, sir. 

Q. And then swore to it? 

A. Yes, sir. 

Q. Is that all your own language in this deposition ? 

A. Part of it is and part of it is not. 

Were your answers suggested or corrected by Mr. Wheaton as 


Q. 
printed here? 
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A. I wrote out the deposition myself sind gave it to Mr. Wheaton. 

Q. And was it corrected before it was printed ? 

A. Oh, yes; he went over it carefully and put things 
63 down just the way I wanted him to. 
(). What is your nationality ? 

A. I am a German by birth. | 

By Mr. WHeaton: Was not the real object of having your testi- 
mony printed on direct examination before you signed it the fact 
that by so doing copies could be furnished to both parties and both 
sides know that they had an exact copy of what was of value in the 
ase f 

A. That was the intention. 

Q. The object, then ? 

A. That was the intention and object. 

By Mr. Eyre: This last answer, and especially the last sentence, 
is that your own language, Mr. Royer? | 

The Witness: Of what? 

Q. This last answer, on pages 16 and 17. I will read it to you, 
then: “It was the same kind of combination as that described in 
my patent, and operated in the same manner and produced the same 
effect and in the same way.” Is that your own language? 

A. I will tell you this: “I have written my deposition out and 
presented it be fore Mr. Wheaton and we went over it together, and 

he has taken it up and taken it and shaped it to sait him— 
65 probably the words of it—but I recognize the most of it as 
iny original expression. 

Q. Was not an automatic reverser exactly similar to. this one 
shown in the drawing of patent No. 172,346 made by Peter Clerc 
in October, 1867 ? 

A. That is not the same. I have not seen the one you speak of, 
but the principles are the same. 

Q. I am referring to the drawings in patent No. 172,346. 

A. I have not that before me. I don’t know. 


Mr. Eyre: I will show it to you. 
(The witness is here shown patent referred to.) 


Q. Is not that exactly the same as the automatic reverser made 
for you in October, 1867 by Peter Clerc? 
The WITNEss: 
COUNSEL: Yes. 


Is this the same? 


A. It is essentially the same. 
Q. That was attached to your rawhide fulling machine in’ Octo- 
ber, 1867, was it not? 
A. I think it was somewhere about that time. 
Q. Will your books tell? 
A. No. Ido not remember just now. I go upon the testimony 
of Mr. Clere. I believe he said so. 
66 Q. His testimony was that he charged $118. Did you ever 
have any single job done by Clere on which the single charge 
exceeded over $100 but that one? 
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A. I do not remember; he has worked for me, off and on, always. 
Q. Then this was the only large job? 

A. I don’t know ; it is so long ago. 

Q. Mr. Clere made this reverser, did not he, without any sugges- 
tion from you as to its construction ? 

A. No; he had to make it according to my suggestions. 

Q. What suggestions did you make as to its construction ? 

A. As to its reliability— —a<djustability, I might say—and its ap rn 
cation to that machine of mine; just to the frame-work of it an 
the gearing. Of course, the principles are the same. 

Q. What he made for you in October, 1867, was exactly similar to 
the machine shown in the drawings of this patent, No. 172,546, was 
it not? 

A. It was essentially, not exactly, because I had no photograph 
of them ner an exact copy. 

Q. This was attached to your fulling machine in your shop? 

67 A. It was. 

| Q. When used in the machine it turned the fulling ma- 
chine so many times one way and then reversed and turned it so 
many times in an opposite direction, and then reversed again, and 
so on? 

A. So it did. 

Q. It did that in October, 1867, did it not? 

A. I forget. 

Q. It did the same thing in 1868, when you got your patent, did 
it not ? 

A. Yes, sir. 

Q. Could you not stop this machine at any stage of the turning ? 

A. When the revolutions were ended I could. 

Q. When it had made half the revolutions it would make, if un- 
touched, could you not stop it then ? 

A. Yes; but it never was desirable todoso. It had to be stopped 
when the revolutions were run out. | 

Q. You testified in your deposition here, page 5, when the hides 
were turned by an automatic reverser you could not stop the ma- 
chine in time to save the hides from great injury ? 

A. Yes, sir. 
68 Q. Before you had an automatic reverser would the ma- 
chine run one way until reversed by hand, by shifting the 
belt ? 

A. Yes, sir. 

Q. And you could stop its motion at once if the hides got too 
hot? 

A. I had to stop and reverse it. 

Q. When the automatic reverser was attached could you not stop 
that machine, too, at any stage of the time? 

A. Icould if I was present and if I was watching the automatic 
motion. Then I had other things to watch. 

Q. But the same attendant that could stop it by hand before you 
attached the automatic reverser could stop the automatic reverser at 
any stage of its proceedings ? 
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é A. If a man was to be hired to watch both the automatic motion 
and watch the machine, but the idea was to avoid that man. 
Q. But when the automatic reverser had been attached to your 


machine could you not stop it at any stage of the turning? 
Oh, decidedly. 
. You mean to tell me that it took you from October, 1867, to 1, 
Novernber 15, 1875, over eight years, to find out that this au- 


= 


69 tomatic reverser would work with your fulling machine? 
A. Oh, well, I saw that it would work a long time before I 

saw there was any use of having an automatic motion and having a 
fulling machine both together, and, in fact, having the whole busi- 
| hess. 
| Q. Then you could stop the action, the turning of the shaft of 
your fulling machine, as easily when the automatic reverser was 
attached as when it was run by a belt which you could shift by 
hand ? 

A. I could stop it. 

. When Mr. Clere put that machine up did not he explain to 


you that if you moved this bar that is shown in the drawing a little 

higher or a little lower it-would give you more chance to move so 

many times one way and then the other? 
A. No; notthat way. That is an experiment there. It is not a | 

bar that is lowered up and down, but some pins you call it, or tugs, : 

had to be shifted sideways. 


(). You could increase the number of times or Aeneas the num- 7 
ber of revolutions before reversing ? 
| A. Between certain limits [ could; between narruw limits I 
| could. j 


70 Q. By bringing the shifting bar to the center you could 
stop the turning of the machine; is not that a fact? 

A. By shifting the belt to the center of the pulley, because the 
shifting of the tumbler, as | call it, would not by itself put the belt 
on the middle pulley. 

Q. But there was no difficulty stopping the revolutions of the 
machine at any stage before it had completed the number of revo- 
lutions, where it was automatically reversed ? 

A. I could, if I wanted to watch the automatic motion. 

@. Well, anybody that understood the machine—that was tend- 
ing to it—could stop it at any stage, could not they? 

A. Yes, sir; if he was there and watched the automatic motion, 
when he wanted it he could do so. 

Q. Then, will you please explain to me what you meant by this sen- 
tence on page 5 of your deposition: “ If the hides got hot the automatic 
reverser would not stop the machine in time to save the hides from 


4 great injury.” 
a A. | mean an automatic machine would not work with an in- 
Wi telligence ; it would work positively. :§ 
i Q. The same thing would happen when shifted by hand, , 
it 71 prior to the time when you put on. the automatic reverser, 7 
i would it not? 


A. To understand that properly the automatic motion was put 
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there to avoid personal attention within certain limits within certain 
limits, but if | was to depend on the positive action of the automatic 
motion the machine would go on and damage the hide. 

Q. If you found the hide was being damaged when this automatic 
reverser was attached you could stop the whole machine, could you 
not, just the same as you could have stopped it before the automatic 
reverser was on? 

A. Yes, sir; when it was too late. 

Q. You had to watch the process by which the rawhide was being 
fulled the same when you had an automatic reverser as when you 
did the shifting by hand, did not you? 

A. Well, you seem to misunderstand the idea of the use of the 
automatic motion. The automatic motion was put on for the pur- 
pose of saving labor. It was not fora toy or superfluous attach- 
ment that had to be watched in addition to the machine. 

Q. But I ask vou this question: You say in your deposi- 

72 tion if the hides got hot the automatic reverser would not 

stop the machine in time to save the hides from great injury. 

Now, I say, céuld you not stop the action of the machine as well if 

the hides got hot when the automatic reverser was attached as you 

could before the automatic reverser was attached and when you 
shifted it by hand? 

Mr. Wueaton: He has told you at least six times he could. 

A. I have said that before. 

By Mr. Eyre: You have said it could before, then, did you? 

A. Yes, sir. ) 

(. Then al! you had to do was to bring the shifting bar to the 
center to stop the machine from further turning; that is a fact, is 
it not? 

Mr. Wueaton: Had to bring the shifting bar and shift the belt 
onto the middle pulley ? 

A. To move the shifting bar and tumbler, both. 

Q. And there is no difficulty in stopping the machine, in any 
stage of the revolutions, when the automatic reverser was attached ? 

A, No, sir. 

Q. How was your fulling machine run prior to October, 1867, 

when you attached this reverser? Had you three pulleys? 
73 A. No, sir. 
Q. How was itrun? First in one direction and then the 
other, and then reversed ” 

A. By a shifting clutch, one belt, and one pulley. 

Q. One belt and one pulley? 

A. Yes, sir. 

Q. And how did you operate it so as to reversd it and run the 
other way ? 

A. By shifting a lever that operated upon the shifting clutch and 
threw in each wheel alternately ; threw every wheel alternately into 
action, or both of them. 

Q. That stopped it? 

A. Yes, sir. 
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Q. Well, do you say that you made any change in this automatic 
reverser from October, 1867, till you applied for a patent? 

A. No. 

Q. Now, in this deposition, on pages 8, 9, 10,11, and 12, you give 
an explanation of your difficulties in perfecting the process of mak- 
ing fulled rawhide. Would not that apply just as well to your at- 
tempt to make a merchantable article by shifting your fulling 
machine before you ever attached the automatic reverser as after- 

wards? 
a4 A. The question is too long; I cannot grasp it; too much 
predicate. 

Q. Would you not have had the same experience if you had 
continued to shift your reverser or machine in the old way as if 
you had an automatic reverser? 

A. No; there is a little difference in it. 

Q. Would you not have encountered the same difficulties that 
you have explained on pages 8, 9, and 10,11, and 12, in any event? 

A. There is increased difficulties of the automatic motion. I have 
not read 8,9, 10,11, and 12. I don’t know exactly what it all con- 
talns now. " 

Q. In the first place, your hides had to be in a certain condition 
as to moisture? 

A. Yes, sir. 

Q. That did not make any difference, whether your machine was 
reversed automatically or not, as to that, did it? 

A. Oh, the necessity of a perfect moist condition was more Im- 
portant with an automatic motion; it was essential. By hand I 
could overcome and watch the machine, but when left to the posi- 

tive action of the automatic motion any imperfection in tem- 
790 perature of the hide was followed by various troubles—to tear 
off—tearing off or overheating. 

Q. You say here on page 11 that you made a finished article of 
fulled rawhide in 1871, and had gotten your machine so that they 
worked regularly and smoothly. According to that, it took about 
four years after you had attached this automatic reverser before you 
found it would work; is that a fact? 

A. Before it would work in conjunction with the process. 

Q. Then it did work satisfactory, according to this deposition, in 
1871? 

A. I saw no defect then. 

Q. Then, in 1871, you had obtained this combination with this .- 
machine so that it worked regularly and smoothly ? , 

A. Yes, sir. 

Q. And four years after that you made your application for a 
patent? 

A. Well, the papers show when I made it. 

Q. How long had you been in the business of making this fulled 
rawhide before you applied to Mr. Clere to make this automatic re- ( = 
verser ? | 7 

A. Well, it seems it must have been something like—I don’t 
know—nine months or a year; something about that time. 
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76 Q. That is, the same year that you got the automatic re- 
verser ? 


A. I run along a long while before I ever had an automatic 
motion put on. 

Q. Do you remember the time that this fulling machine that you 
had made by the Vulcan [ron Works was made? 

A. Yes, sir. 

Q. Have you looked it up? 

A. I have not looked now. 

Q. Do you remember the date? 

A. I don’t know what date it was. It was nearly a whole year 
previous that Clere was called that I had been running that ma- 
chine—that is, experimenting with it; of course,I did not do much 
business with it—but I am not always sure about it. 

Q. Then you think it was a year before you attached the auto- 
matic reverser ? 

A. It may be nine months or a year, whatever it is. 

Q. When you first went into business to continue you had one of 
those machines made by the Vulcan lron Works? 

A. I don’t know about the continuing now. 

Q. You are speaking now of going into business by your- 

self? 
77 A. Well, I was experimenting. I had set my mind upon 
trying that process to the bottom of it. 

Q. And then you had one of these machines made. Was that 
similar to the machine shown in the patent to you and Louig, taken 
out afterwards? 

A. Yes, sir. 

Q. That was the same kind of a machine? 

A. Yes, sir. 

Q. Had the same upright bar and central shaft to it? 

A. Yes, sir. 

Q. Now, will you tell me what part, if any, of the reverser you 
planned? 

A. Part of the reverser ? 

. Yes. 

A. The parts are essentially the same as shown ona washing 
machine such as have been mentioned in the patent. The sketch 
in the patent being only a pen sketch it does not give an exact, posi- 
tive, and absolute representation, but the description of the machine 
in the patent is a description of the identical machine. 

Q. The identical automatic reverser made by Mr. Clere in 1867, 

is it not? 
78 A. Yes, sir. 
Q. You did not make any improvement in its gearing or 
any part of it, did you? 

A. It is essentially the same automatic motion. | 

Q. The gearing on a washing machine was astraight gear. Did 
you ever see one attached to a washing machine? 

A. I never seen any before mine were made. I haveseen many 


years after. 
a 
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’ 
| 
Q. Well, Mr. Cleré changed from a straight gear to a bevelled | 
gear to adapt to your machine ? 
A. I don’t know what he has changed. 
(. You do say an automatic reverser that he made for you was 
attached by bevelled gear to the machine, was it not ? 4 
A. Yes, sir. ; 
Q. And he made that change, of course, in making the automatic : 
reverser from a straight to a bevelled gear ? x 


A. I don’t know what he made then; he says he did. | 
(. The depositions on pages 16 and 17 contains a reiteration of 
the essentials which the courts have decided go to make up an 
equivalent or infringement. Is that your language ? 
7 A. I don’t know anything about the prefixes of the ques- 
tion the prefixes of the question. I know that what is down 
here is my statement. 1 recognize lines in it as mine, and some 
changes, I think, were Mr. Wheaton’s wording. 


Redirect examination: 

By Mr. WaHeaton: Whose idea was it to apply an automatic re- 
verser to the fulling machine? 

A. Oh, that was mine. . } 

Q. Who first suggested it? 

A. I first suggested it. 

Q. Who actually made the combination ? 

A. I made the combination. 

®. Now, from the time that you made the combination of the 
automatic reverser and fulling machine was the use of the combina- 
tion secret from that time forward until you applied for a patent, or 
was it public ? : | 

A. I always kept the machine with the automatic motion and 
the process in my place secret. 


Recross-examination : 
sy Mr. Eyre: Did not Mr Clere attach this automatic reverser to 
your fulling machine in your shop? 
80 A. He did not. 
Q. Then he is mistaken when he says so? 
A. He gave me instructions. 
Q. When you put it together in 1867 did not it work then—the 
machine itself? 
A. I made it work. 
Q. The same combination, if you call it such—did not it perform- 
the same functions in 1867 that it did after that ? 
A. It shifted the same. 
Q. Worked and reversed in the same mode and manner, did it 
not ? 
A. Yes, sir. 
It is stipulated and agreed that the foregoing testimony may be 
printed and a printed copy thereof signed by the witness. 
(Endorsed :) Filed Nov. 11, 1885. L. 8. B. Sawyer, clerk. 
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81 CoMPLAINANT’s Exutpirt A. 
Unirep States Patent OFFIce. 
Herman Royer, of San Francisco, California. 
Improvement in Machines for Treating Rawhide. 


Specification forming part of Letters Patent No. 172,346, dated Jan- 
uary 18, 1876; application filed November 15, 1875. 


To all whom it may concern : 


Be it known that I, Herman Royer, of San Francisco city and 
county, State of California, have invented an attachment for raw- 
hide fulling machine; and I do hereby declare the following de- 
scription and accompanying drawings are sufficient to enable any 
person skilled in the art or science to which it most nearly apper- 
tains to make and use my said invention or experiment. 

The object of my invention is to provide an improvement in a 
rawhide fulling machine for which whee patent were granted to 
me, and it consists in an automatic device by which | am enabled 

to run the machine in one direction for a sufficient length of 
§2 time and then reverse it, this process continuing automati- 
cally until the leather is finished. 

Referring to the accompanying drawings for a more complete ex- 
planation of my invention, figure 1 is a perspective view of my 
device. Figure 2 is a side elevation. 

In the present case I have.shown my machine as operated by 
belts; but it will be seen that gears or friction couplings could be 
used, if desired, and the action of my machine be still automatic. 

A is the drum of a machine which I employ for fulling rawhides 
or forming it into leather. 

This machine is more fully described in letters patent granted to 
me June 22, 1869, No. 91772, and letters patent granted to myself 
and L. Royer March 12, 1868, No. 77920, and its central shaft has 
u bevel gear, B, upon its lower end. The pinions C and D mesh 
with this gear at opposite sides, one of them being mounted upona 
solid shaft, E, which passes through the hollow shaft F of the other, 
and has the driving pulley G keyed to it. The driving pulley H is 
keyed to the hollow shaft F, and the loose pulley I runs between 

them. 
83 It will be seen that when the belt from the driving pulley 
turns one of the pulleys the machine will operate in one di- 
rection, and when the belt is shifted to the other pulley it will oper- 
ate in the opposite direction. 

In order to make this action automatic I employ a belt-shifter, J, 
which is a part of or attached toa sliding bar, K. This bar is oper- 
ated by a lever, L, which is hinged or pivoted at M,and works in a 
slot or link, N, upon the bar, so that when turned from side to side 
it will slide the bar in one direction or the other. A weight, O, is 
secured to the top of the lever L,so that as soon as it passes the 
center it will fgll by its own weight and shift the belt suddenly. 
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In order to operafe this lever I have fitted another sliding bar, P, 
to move below and parallel with the bar K, and this bar has pins 
rr upon each side of the lever L, so that when the bar is moved it 
will shift the lever. The bar P has a nut, 8, projecting downwards 
from it, and a horizontal shaft, T, has a screen, U, formed upon it 

so as to fit the nut S. A bolt from the pulley V upon the 
84 shaft E extends to the pulley W upon the shaft T, and by 

its action the screw will be turned in one direction until the 
lever L has passed the center and fallen over, soas to shift the belt 
to the other pulley, when the whole mechanism will be moved in 
an opposite direction until the screw has again moved the bar and 
reversed the lever. . 

By this construction I am enabled to make my machine auto- 
matic in its action, and it can be left until the work is entirely fin- 
ished. A frictional coupling or reversing gear might be used ir 
place of a belt, but they would not work as well. 

Having thus described my invention, what I claim and desire to 
secure by letters patent is— | | 

In combination with the drum A of a rawhide fulling machine, 
operating to twist the leather alternately in one direction and the 
other, a shifting device for the purpose of making the operation 
automatic and continuous, substantially as desoribel. 

: HERMAN ROYER. 

Witnesses: , 

GEO. H. STRONG. 
JNO. L. BOONE. 


(Endorsed :) Opened and refiled Nov. 11, 1885. L.S. D. Sawyer, 
clerk. , 


85 CoMPLAINANT’s Exutrpit Royer Deposition 1n MaAssacHu- 
SETTS CASE. 


Deposition of Herman Royer. 
United States Circuit Court, California. No. 3631. 


By Mr. WHEATON: 


Q. Please state your name, age, residence and occupation. 

A. My name is Herman Royer; I am of lawful age; I reside in 
San Francisco, California, and I am a belt-maker and also a manu- 
facturer of fulled rawhides. aes . 

Q. Are you the complainant in this case ? 

A. I am. 

Q. Are you one of the patentees to whom United States letters 
patent number 77920, and bearing date May 12th, 1868, were 
granted ? 

A. I am. 

Q. When you first used that machine what method was adopted 
to cause the frequent reversing of the central shaft that was neces- 
sary in treating rawhides in the machine ? 
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A. The motion of the central shaft was reversed by hand 
86 and by use ofa leverand shiftingclutch. It required a worke 
man to attend constantly and shift the clutch, so as to make 
it en alternately with the beveled pinion wheel and thereby 
cause the shaft to reverse. 

Q. Why did you not apply an automatic reversing apparatus te. 
the machine when you first commenced using it? 

A. The machine itself was at that time an experiment, as was also 
the operation which it performed. It was the first machine of its 
kind that was ever made, and no one knew how well it would per- 
form its work, nor did any one know whether or not the work of 
the machine when performed would be valuable and useful. In 
testing the machine during its early operations I encountered great 
difficulty from the fact that the hides would not double backwards 
uniformly. The hides were fastened by either one edge or one end 
to the central shaft of the machine, and the shaft was then made to 

7 revolve in one direction until the hides were entirely would around 

the shaft. As many hides were put into the machine at once as the 
cage or drum would hold, so that when the hides were wound around 
the shaft they were lightly compressed within the upright ¢irele 
87 of rods or pins that formed the cage or drum of the machine. 
When the shaft was reversed the hides while under this pressure 
had to begin to unwind from the shaft, and at the same time had to 
e wind upon it in the opposite direction. When the hides are entirely © 

-s wound around the shaft in one direction, as I have described, the 
remain wound around the shaft constantly, either in one or 
directions, while in the machine. When the shaft reverses the coil 
of hides already formed remains stationary in the machine, ex 
that part in the center of the coil, which begins to rewind upon the . 
shaft in the new direction. As fast as the coil rewinds in the new a 
direction upon the revolving shaft it forms a new coil around the a 
shaft in the new direction and is carried around with the shaft, 
while that part of the hides which remains in the coil last made re- 
mains stationary, and is still wound around the shaft in the direc- 
tion opposite from that of the new coil. The same hide makes a 
part of both coils, being partly in one and partly in the other, but 

being cunstantly wound out of one into the other. 
88 There is no unwinding of the hides except just at the double 
or point where the outside fold of the new coil being formed 
is meeting and taking the inside fold of the last or stationary coil. 
This point is constantly progressing forward. As the shaft revolves 
| the new coil which is carried around with the shaft and is in motion 
vs — growing larger while the last coil keeps losing its inner folds 
) as they are rewound onto the new coil until the whole of the last 
coil is rewound onto the new coil, when the shaft is again reversed 
and the operation is again repeated. This unwinding of the hides 
from the shaft from one direction and rewinding them upon the same 
, shaft in an opposite direction, while the hides were compressed with- 
. in the cage, caused a short bending or doubling to begin at the part 
of the hide next to the shaft, and to move or progress as the 
hides until they were entirely rewound around the shaft in the 
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opposite direction from that in which they were last wound 
around it. As often as the hides were entirely wound around 
the shaft in one direction the shaft would be reversed, and 
89 the unwinding of the coil of the hides and the rewinding of 
them in a new coil in the opposite direction around the same 
shaft, and thus carrying a progressive bend or doubling entirely 
through the hides, would be repeated. 

This unwinding and rewinding was but one operation, and it was 
repeated until the bending or doubling of the hides, which would 
be first in one direction and then in the opposite direction, had re- 
duced the hides to the soft, pliabie condition desired. While I was 
so using the machine and reversing it by hand it often happened 
that the unwinding and the rewinding of the hides would become 
irregular and the bending or doubling backward would cease. In 
such cases the hides would sometimes turn around bodily inside of 
the cage. 

Sometimes they would so turn bodily for awhile and then again 
resume their action of unwinding and rewinding; at other times 
they would wedge tightly in the cage or drum and refuse to move 
in any direction. In such cases the edges or ends of the hides that 
were fastened to the revolving shaft would be torn from their fasten- 
[ have had the edges of the hides, where they were fastened 
to the revolving shaft, torn off from the hides many hundreds 
90 of times. In such cases the machine had to be stopped and 

the drum taken apart in order to get the hides out. The at- 
tendant who shifted the clutch to cause the machine to reverse kept 
constant watch, and as soon as he discovered the least irregularity 
in the operation of the machine he would instantly either stop the 
machine or reverse its motion. Sometimes the regular working of 
the machine could be restored by thrusting a stick between the 
bars of the drum in such a way as to catch the outside hide between 
the end of the stick and one of the stationary bars of the cage or 
drum and tostop the entire mass of hides from being carried around 
bodily inside of the drum by the shaft. 

Whenever the hides turned around in a body with the shaft the 
operation of unwinding and rewinding ceased, and all benefit of the 
revolutions so occurring would be lost and the shaft would there- 
fore have to revolve more times in the direction in which it was 
then running before being again reversed than it would when no 


ings. 


irregularities occurred. 
At other times, after the hides had become partly softened by 
being worked in the machine, they would pack so tightly in 
“1 the drum while they were being treated that they would be- 
come very hot, and unless the shaft was quickly stopped the 
hides would be overheated and spoiled. 

‘or these reasons it did not for a long time seem to me to be prac- 
ticable to attach to the machine an automatic reversing apparatus. 
An automatic reversing apparatus would let the shaft revolve a cer- 
tain number of times in one direction and then it would reverse, 
whether the hides were at that time all wound around the shaft in 
one direction or not. If the hides got hot an automatic reverser 
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would not stop the machine in time to save the hides from great 
injury. Notwithstanding all these difficulties, | at last determined 
to try the experiment of attaching an automatic reversing apparatus 
to the machine and see whether it could be made practically opera- 
tive or not. I did not believe for a long while that it ones be pos- 
sible to apply an automatic reversing motion to the machine, be- 
cause I believed the wedging and packing of the hides, as mentioned, 
would always require that the machine should be stopped whenever 

the wedging or packing began, and that it sto ot do to let 
92 the machine run an arbitrarily given number of times in one 

direction before it was reversed and caused to revolve in the 
opposite direction. I believed that the amount of wedging and 
packing of the hides in the machine would be so frequent that the 
damages occasioned thereby, by having only an automatic reverser 
that would not stop the machine or cause it to reverse when the 
wedging and packing began, would be so great that the application 
of an automatic reverser to the machine would be impracticable and 
unprotitable. 

Q. When you first applied the automatic reverser to the fulling 
machine how did the new combination operate ? 

A. It did not operate well. The troubles occurred which I had 
anticipated and feared, and they were increased and aggravated by 
the arbitrary action of the automatic motion. The hides would 
double twice in the cage, and before I had sufficient warning to stop 
the machinery they would tear off from the shaft. 

At the’ point of doubling, which is always in the coil at the place 
where the winding and unwinding meets, an enlargement*existed. 

The machine often reversed before the unwinding was com- 
93 pleted, and thereby left the double and consequent enlarge- 

ment still in the coil of hides. The new fold or doubling 
point that was formed by the reversing of the shaft would run along 
until the doubling point met the enlargement of the last fold that 
was still left in the coil of hides, because the machine had reversed 
too soon. The enlargements of the two folds or doubles would meet 
and the hides would join in the cage and be torn from the shaft. 
Then I had to take the cage apart and take the hides out. This 
was a work that it took several hours to accomplish. 

Hundreds of times the torn-off hides had compelled me to try 
again before I had put on the automatic reverser. This occurred 
much more frequently after the automatic reverser was - on. It 
occurred so often with the automatic motion as to be dislieartening. 
[ thought then at times that | must give up the entire business as 
a failure. At that time I had not succeeded in either producing the 
article | was trving to produce nor had I perfected any process that 
would produce it. 

The article that is now known to the world as fulled rawhide had 

never yet been made. I, however, kept on trying. I varied 
O4 the conditions of the hides as to moisture until I found that 
at the right degree of dainpness the hides would double 
backwards with practical regularity. 1 also changed the means by 
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which I fastened the hides to the shaft several times. At last I suc- 
ceeded in making the combination a practical success. 

Q. How long was it after you first combined the automatic re- 
verser with the fulling machine before you finished making changes 
and experiments for the purpose of improving the action of the 
combined machine? 

A. I cannot remember the exact time, but it was at least four 

years. 
Q. Can you give a general idea of the nature of the changes and 
experiments which you made, with the circumstances connected 
therewith, so far as such circumstances will enable the court to bet- 
ter understand why such changes and experiments were necessary 
to the successful working of the reverser in combination with the 
fulling machine ? 

A. I will try to do so. . The only object of the combined machine 
was its use in trying to produce and manufacture the article now 

known as fulled rawhide. To manufacture the article, the 
95 hides of which it was made had to be made soft and pliable 

by being subjected to an intensely severe and long-continued 
mechanieal operation, such as twisting or doubling back and forth. 
In order to have this mechanical operation reduce the hides toa 
soft and pliable condition, the hides themselves had to be in a cer- 
tain condition as to moisture. If the hide was too dry and hard it 
would not work well in the machine, but would break and kink and 
be dumaged in irregular lines and streaks. If the -hides were too 
wet the mechanical action would not affect them, and they could not 
be made into fulled rawhide. I had, therefore, to keep making my 
experiments with hides at nearly the same degree of moisture, and 
yet had to keep changing that degree of moisture by slight varia- 
tions until I found a degree of moisture that would reduce the hides 
to a condition in which they could be successfully worked in the 
combined machine and made into fulled rawhide. 

While making my experiments I did pot know whether or not 
there was a possible condition of moisture to which the hides could 

be reduced, in which they could be treated in the machine 
96 with an automatic motion and not be so wet that they would 

not make good fulled rawhide. I had found that if the hides 
were quite wet they could be treated in the machine without kink- 
ing or puck-ing or other irregular action, but I had also found that 
in such case the mechanical action would not have the effect of 
making the hides sufficiently soft and pliable when they became dry. 

In order to make the hides soft and pliable when they are dry 
the cohesion of their fibers had to be broken up. The fibers them- 
selves should not be broken, but they have to be loosened from each 
other. When the hides are wet the water makes them soft and 
limber for the time being, and they will double back and forth in 
the machine without loosening the fibers from each other. 

To show the difficulties that I met with and had to overcome, I 
will here state that | worked incessantly and constantly from the 
year 1867 forward to the year 1871 in trying to make an article of 
rawhide that would retain its natural strength, and which could be 
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used as an article of commerce for lac and belting and 
97 ropes and similar articles. To accompitsh this result I had 
to discover some mechanical means by which all parts of 
every hide could be subjected to an equal and uniform amount of 
mechanical action, which mechanical action must be very powerful 
and long continued, so that no hard spots would be left in the hide. 
One of the great troubles was to avoid having hard spots left in the 
hide in spite of the mechanical treatment. 
There is a great differerice in the thickness of the different parts of 
all hides. Some parts of the hide are three times as thick as other 


‘parts of the samme hide. This was one cause of the great trouble I 


had in discovering whether or not there was a degree of moisture to’ 
which the hides could be reduced at which they could be success- 
fully treated in the combined machine. It took much more soak- 
ing to moisten the thick parts of the hide than it did the thin parts. 
I finally learned how to moisten the entire hide uniformly by pe- 
culiar ways of folding it while moistened, hanging it so that some 
parts of the hide would be longer in water than other parts, ect. 
I was all the while doing all this work in the dark, not 

98 knowing what the ultimate result would be. Besides the dif- 

ference in the thiekness of the different parts of the same hide, 
there is also a great difference in the texture of the different parts of 
the hide. Besides all of this, there are no two hides that are alike 
as to thickness and texture. I many times worked hides in the ma- 
chine, while trying my best with the lights then before me, and the 
hide would come out of the machine overheated, and thereby in- 
jured by the mechanical action in some places, while theré would 
yet be raw, hard spots in other places in the same hide. 

I also had to discover some means by which the hides could not 
only be preserved indefinitely in the soft and pliable condition to 
which the mechanical action had reduced them, as they would 
always naturally return to a hard condition if they were merely 
made soft by mechanical action and then laid away as merchandise, 
but I also bad to discover and apply means that would preserve the 
hides, after being softened by mechanical operations, against mould- 
ing and the effects of damp atmospheres, and also protect them 

against the attacks of rats, mice, and vermin. 
99 I had not obtained all of these results until the year 1871. 
It was with me a constant series of struggles, experiments, 
and efforts to overcome obstacles during all of those years. 

Even after I had made a finished article of fulled rawhide in 1871, 
and had gotten my machines and processes so that they worked 
regularly and smoothly, I still did not know whether the fulled 
rawhide that I made would withstand the effects of time and the 
different conditions to which it would be subjected when it would 
be dealt with as an article of commerce or not. I knew it was good 
and admi-rable for immediate use. 

About the first of the year 1872 I shipped some of the fulled raw- 
hides to New York to Jolin Fell, a commission leather merchant, 
who kept a store at number nine (9) Jacob street,in New York. He 
did not sell the fulled rawhide that I sent to him, and it remained 
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in the store until ¢pout the month of September, 1872, when I went 
to New York and saw it there. It was the same fulled rawhide that 
| had shipped to John Fel!, but the store had changed hands. 
The fulled rawhide was in a perfect state of preservation 
100) and had not deteriorated in any of its qualities, and I then 
knew for the first time that I had produced an article of fulled 
rawhide such as I had so long been struggling to obtain—an article 
that would retain its good qualities and could be dealt in as an 
article of commerce. 

Up to the time that [ returned here from the East, which was in 
October, 1872, | had never been able.to sell the fulled rawhide that 
| made for as much as it cost me to make it. It was not until the 
fall of 1872 that I could make the business of manufacturing and 
selling fulled rawhide pay its own expenses. I began shipping it 
Kast in 1872 in a small way. As it became better known my sales 
increased, from 1872 to 1875, in California, and in the East my sales 
continued up to the year 1875 in a small wav. What was sold in the 
East during that time I manufactured here in California and shipped 
to the East. I could not fill many of the orders from the East be- 
cause I had not sufficient capital to do the business with. 

In the beginning of 1875 I had acquired considerable financial 

strength from the business, and I built a factory of my own 
101 and prepared to do a larger business and supply all orders 
from all sources for the new article of fulled rawhide. 

By this time the article became so well known and the demand for 
it had increased so largely that parties in the East began to manu- 
facture and supply the market, and my sales in the East almost all 
ceased in the year 1875. An immense business is now done in the 
East by several parties who are manufacturing and selling the new 
article of fulled rawhide. ‘They all use machines similar to my ma- 
chines and processes similar to my processes. They are all following 
in my footsteps, and they are not only supplying the East with 
fulled rawhide, but they have been shipping it toSan Francisco and 
selling it in competition with mine since 1875. Prior to 1875 I 
never saw or heard of a single piece of the article now known as 
fulled rawhide being upon the market, except that of my own man- 
ufacture. Now I believe that the value of this article of fulled raw- 
hide that is manufactured in the East exceeds four thousand dollars 
per day. 

In order to make the combination of an automatic revers- 

102. = ing device with the drum of the fulling machine operate suc- 

cessfully I had to take and did take the following steps, ‘Viz: 

I had to ascertain the number of revolutions which it was proper 

for the shaft to make in each direction before it was reversed, and 

then I had to partly select and partly plan a reverser that would force 

the shaft to reverse when it had made the right number of revolu- 
tions. 

I also rearranged the shaft and the gearing that operated it in my 
machine so that they would reverse when the driving belt was shifted 
to the different pulleys. I thus modified and adapted the reversing 
device and the gearing of the machine so that they would operate to- 
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gether as to make theshaft revolve the proper number of times in each 
direction before being reversed. After this was all accomplished I still 
worked with the machine a very long time, as I have already stated, 
before I knew whether or not the combination could ever be used 
snecessfully or practically to do the work for which it was intended. 

Q. To whom, if any one, did you first make application 
103 to construct and apply to your machine an automatic re- 

verser ? 

A. I first applied to Henry Hultner, a mechanical draftsman, 
employed at that time, I think, by the Vulean Iron Works, in San 
Francisco. William Birch was foreman in the same place. I de- 
scribed the kind of device I wanted to Hultner, but he thought 
something different would be betier, and we did not come to any 
conclusion as to what was best, and I next went to William Birch, 
the foreman. The fulling machine that I had then in use, and the 
only one I had up to that time, was made at the same place—the 
Vulean Iron Works. When I went to Mr. Birch he told me to go 
to Mr. Clerc, and I went to him and described what | wanted. He 
was making reversing apparatus for washing machines. I had him 
modify the plan of his reversing devices so that it would be appli- 
cable to my machine. I also had the shafting part of my machine 
changed so that the reversing apparatus would better combine and 
operate with the machine. Mr. Clere did the mechanical work of 
making these changes. 


104 (Endorsed :) Opened & refiled Nov. 11,1885. L.S. B. Saw- 
yer, clerk. 


105 Order Allowing Appeal, &ce. 


At a stated term, to wit, the February term, A. D. 1886, of 
the circuit court of the United States of America of the ninth 
judicial circuit in and for the district of California, held at the court- 
room, in the city and county of San Francisco, on Thursday, the 
27th day of May, in the year of our Lord one thousand eight hun- 
dred and eighty “S1X. 

Present: The Honorable George M. Sabin, U. 8. district judge for 
the district of Nevada. 


HERMAN ROYER ) 
va. No. 3631. 
SoLoMON Roru ef al. J 


This cause, heretofore heard and submitted to the court for con- 
sideration and decision, having been duly considered, it is ordered 
that the bill of complaint herein be dismissed and that a de- 

106 __— cree be filed and entered herein accordingly. 

On motion of M. A. Wheaton, Esq., solicitor for the complain- 
ant herein, it is ordered that an appeal from the final decree of said 
circuit court, this day filed and entered herein, being a day in the 
February, 1886, term of said circuit court be, and the same hereby 
is, allowed, and that a certified transcript of the pleadings, deposi- 
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tions, stipulations, and proceedings be forthwith transmitted to the 
Supreme Court of the United States. 


107 Bond on Appeal. 
In the Supreme Court of the United States. 


HerMAN Royer, Appellant, 
VS, 
SAMUEL Roru and L. P. Decen, Appellees. 


Know all men by these presents that we, James Patterson and 
Abner Doble, are held and firmly bound unto Samuel Roth and 1. 
P. Degen, the above-named appellees, in the sum of five hundred 
dollars, lawful money of the United States of America, to be paid 
to the said Samuel Roth and L. P. Degen, their executors or admin- 
istrators ; to which payment, well and truly to be made, we bind our- 
selves and each of us, jointly and severally, and our and each of our 

heirs, executors, and administrators, firmly by these presents. 
108 Dated this lst day of June, A. D. 1886. 
The condition of the above obligation is such that whereas 
said Herman Royer has taken an appeal to the Supreme Court 
of the United States to reverse the decree filed and entered by the 
circuit court of the United States of America, of the ninth judicial 
circuit, district of California, in the cause entitled Herman Royer, 
complainant, against Samuel Roth and L. P. Degen, respondents, 
No. 3631, which said decree was .filed and entered in said circuit 
court the 27th day day of May, A. D. 1886, being a day in the Feb- 
ruary term, A. D. 1886, of said circuit court : 

Now, therefore, if the above-named Herman R over shall prosecute 
his said appeal to effect and answer all costs and damages if he shall 
fail to make good his plea, then this obligation shall be void ; other- 
wise to remain in full force and effect. 

JAMES PATTERSON, — [SEAL. 
ABNER DOBLE. SEAL. 
Signed, se aled, and delivered in presence of— 
L. B. SAWYER. 
F. D. MONCKTON. 


109. UwniTrep STATEs OF AMERICA, | ._ 
District of California, ‘eae 
James Patterson and Abner Doble, being duly sworn, each for 
himself says that he is a householder within the district aforesaid, 
and that he is worth the sum of five hundred dollars exclusive of 
property exempt from execution and over and above all his just 


debts and li bilitie S. 
JAMES PATTERSON. 
ABNER DOBLE. 


Subseribed and sworn to before me this lst day of June, A. D. 
1886. 
L. S. B. SAWYER, 
Comm'r of U. 8. Circuit Court, 9th Circuit, 
District of California, 
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Endorsed. 


The form of the within bond and the sufficiency of the sureties 
therein are hereby approved this 3d day of June, 1886. 
GEO. M. SABIN, Judge. 


L. S. B. SAWYER, Clerk. 


Filed June 3, 1886. 


110 Inthe Cireuit Court of the United States for the Northern 


District of California. 


HeRMAN ROYER 
vs. No. 3631. 
SoLoMON Roru et al. 


I, L. S. B. Sawyer, clerk of the circuit court of the United States 
for the northern district of California, do hereby certify the fore- 
going one hundred and nine written pases, including a diagram, 
numbered from 1 to 109, inclusive, to be a full, true, and correct 
copy of the record and all proceedings in the above and therein 
entitled cause, and that the same together constitute the transcript 
on appeal to the Supreme Court of the United States in said cause. 

Attest my hand and the seal of said circuit court this 4th day of 
September, A. D. 1886. 

[Seal U. S. Circuit Court, Northern Dist. Cal.] 


L. S. B. SAWYER, Clerk. 
111 Uwsrrep States oF AMERICA, 88: 
To Solomon Roth and L. P. Degen, Greeting: 


You are hereby cited and admonished to be and appefr at the 
Supreme Court of the United States to be held at the city of Wash- 
— in the District of Columbia, on the eleventh day of October, 

D. 1886, pursuant to an order allowing an appeal from the final 
ica ‘ree of the circuit court of the United States for the district of 
California, in the cause wherein Herman Royer is appellant and 
you are appellees, to show cause, if any there be, why the said decree 
in the said cause mentioned should not be corrected and speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable George M. Sabin, U. 8. district judge for 
the district of Nevada, assigned to hold and holding circuit court, 
this 3rd day of June, A. D. 1886, and of the Independence of the 
United States the one hundred and tenth. 


GEO. M. SABIN, Judge. 


112 [ Endorsed:] No. 3631. In the Supreme Court of the United 
States. Herman Rover, appellant, vs. Solomon Roth and L. 
P. Degen, appellees. Citation. 


Service of a copy of the within citation is hereby acknowledged 


this 4th day of September, 1886. 

MANUEL EYRE, 

J. F. COWDERY, 

Solicitors for Respondents and Appellees. 
Endorsed on cover: California C. C. U. S. No. 350. Herman 

Royer, appellant, vs. Solomon Roth and L. P. Degen. Filed Sep- 
tember 20, 1886. 
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In the Supreme Gout 


UNITED STATES 


HERMAN ROYER, 


Appellant, 


SOLOMON ROTH, anp 


L. P. DEGEN, 
F | ype Pe —& 


. 


APPELLANTS’ BRIEF. 


This was an action brought in the United 
States Circuit Court, Ninth Circuit, in the Dis- 
trict of California, for an infringement of United 
States Letters Patent No. 172,346, bearing date 
January 8, 1876, and granted to Herman Royer 
for a combination with the drum of a rawhide 
fulling machine, operating to twist the leather 
alternately in one direction, and then in the 
other, of a shifting device, for the purpose of 
making the operation automatic and continuous, 
as described in the patent. 

The action is in equity, and was brought by 
Bill in the usual form, and the equitable relief 


usually granted to a successful complainant in 


> gags 


a nba 


bo 


actions for the infringements of Letters Patent 
was prayed for. The bill is in the transcript at 
pages 1,2 and 5. The defendants answered sep- 
arately. The answer of the defendant Degen is 
in the transcript from pages 4 to 7, and the an- 
swer of defendant Roth is in the trans ‘ript from 
pages 7 to 9. 

Replications were duly filed. They are in the 
transcript, at pages 9 and 10. Testimony was 
taken in the case, and at the final hearing the 
Court decided the case in favor of the defend- 
ants, and entered a final decree dismissing the 
bill. this 


Court the complainant has appealed to this Court 


rom final decree of the Circuit 

The appellant here assigns the action of the 
Cireuit Court in entering the final decree dis- 
missing the bill as error. Appellant claims that 
the decree appealed from is erroneous, in that it 
dismissed the complainant's bill when, as appel- 
lant claims and asserts, it ought to have decreed 
and adjudged under the pleadings, and the tes- 
timony taken in the case, that the allegations of 
the bill were sustained and that the complainant 
was entitled to the relief which he prayed for 
in his bill. 


Appellant’s Points. 


The Letters Patent sued upon are in the tratis- 


cript at pages 30 and 31. The patent is for a 


COMBINATION of two devices, and it does not pur- 
port to cover by its claim either of the devices 
separately, as a device. The two devices com- 
bined are: 1. The drum of a rawhide fulling 
machi..e operating to twist the leather alternate- 
ly in one direction and the other; and 2: A 
shifting device for the purpose of making the 
operation automatic and continuous. Since the 
claim of the patent does not cover either one of 


. 


the devices as such, but covers a “ combination” 
of the devices only, it matters not, so far as this 
patent is concerned, whether Royer invented the 
separate devices or not. 

The bill states on its face that the invention 
was of a combination. (Transcript, folio 1.) 

The answers do not fairly meet this allegation 
of the bill, but instead of denying that Mr. Roy- 
er invented the combination alleged, they deny 
that he invented the shifting device (folios 15 
and 20). Asthe bill does not allege that he did 
invent the shifting device, these denials in the 
answer do not meet the allegations of the bill. 
The answer of Roth practically admits that he 
infringed the patent. (Transcript, folio 21.) It 
states affirmatively that the same kind of shifting 
devite was made and used at various places in 
washing machines. (Transcript, folios 21, 22 
and 23.) It also states in substance that Royer 


did not invent the improvement claimed in the 
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patent, but siys that he applied to Peter F. Clere 


to make the shifting device and to apply the 


Fe et pea 
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same to a rawhide fulling machine that Royer 


aa. 
| | ey : 

l| ba was then using. and that Clere did so make and 

| ee | apply the device. 

“ ) The evidence. however. shows that Clere did 
be ) not apply the shifting device to the rawhide full- 
% : ing machine. but that Royer alone conceived the 
et idea of the combination, and that he alone made 
pate the combination. (Transcript. page 350 and fo- 

i 4 los DO. 5] and 52 on paves IS anel 1!) 

/ pes | 

ae | The answer of defendant Degan is substantial- 

i ¢ | ly the same as that of Roth, except that he de- 
Res nies having infringed the patent, and .sets up 
5 other matters of antie:pation, none of which were 
i proved Oy attempted LO he proved, No evidence 
ia whatever was given in respect to such of the an- 
oa bicipatory Inatiter as Was set up in Degans itli- 
ee : swer and not set up in Roth s answer. 
ie: ibe as b\ agreement of the parties some of the testi- 
: -" | mony in this case was transferred to it from an- 
: Re: other case in which it had already been taken. 
| Fag No anticipation of the invention Wis proved, 

ae and the infringement of the defendants was es- 
a tablished. Upon these points there was practi- 
iB cally no dispute. Roth not only adinitted the 
re infringement in his answer as already mentioned, 
In doing the acts 


Ma) *,* ’ . 
oe but he also testified to ‘1t. 


which constituted the infringement he was in 
the employ of defendant Degan, and the infringe- 
ment of one was the infringement of both. 
(Transcript, pages 20 and 21.) 

The Court decided that the patent did not 
cover any patentable invention, and “for this 
reason alone — it decreed the dismissal of the 
bill. (Transeript, folio 32.) 

The decree of the Court is in the transeript, 
from folio 350 to 35. In it the Court has with 
the most perfect fairness stated the faets of the 
ease as established by the evidence. and has also 
stated the fact that the deeree of dismissal 1s 
made upon the sole ground that the patent does 
not covel cLTL\ patentable Invention, 

The one question, then, as we understand the 
case, for this Court to determine, is whether or 
not th patent does or does not ecover a patent- 


able in ention. 


Argument. 


ln imaking our argument upon this proposi- 
tion, we urge upon the attention of the Court 
the fact that the patent Is for it combination alone. 
This is the one facet which we have failed, as we 
think, to impress upon the mind of the Cireuit 
Court We ask this Court to consider the pat- 
ent for what it covers,and not for something which 


its claim does not even purport to cover. We 


he 
% 


( 
pate assert that it does not cover the invention of the 
Se me , , 
ae shifting device, nor does it cover the rawhide- 
: | fulling machine. It is true that Royer was one 
é | of the inventors of the fulling machine as 1t was 
originally made, but this patent is for something 
else, and that something else is for a new combin- 
ation, and it is not for anything but a combination. 
| We ask the Court, therefore, to’ apply to this 
; patent the rules of patent law which apply to com- 
ae hinations only. We make our argument upon the 
i assumption that the Court will, in this respect, 
: do as we request. The Circuit Court found and 
os decided that the patent was granted as alleged in 
es the bill. ana that the complainant has ever since 
, 
Ze been and still is the owner of it as alleged in the 
ee bill. Also, that the defendants infringed the 
a “ patent as alleged in the bill. The Court also 
ye found that the complainant first coneeived of the 
= combination as deseribed and claimed in the 
ae patent. Also, that one Clerc, a mechanic, made 
Bee | the reverser for Royer, and delivered it to him, 
; and he, Rover, attached it to his fulline machine. 
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Also, that the combination was 
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and was useful, and his use thereof was secret 


* 
, until he applied for th tent, 
+} ;* : P 
he Cou in the next two findings. states two 
g* ] ~ . ‘ 4} } 
ractis wi ‘Th TW OU} rudem nt. are the ecruecial test 
facts of the eas fhe first is. th it a 


obvious and was not known whether the hew com- 
bination could be used successfully for the prac- 
tical treatment of rawhide, which was the work for 
which thee combined machine Us intended, until after 
if had he en te sted and tried by the said Hlerman Royer. 

The other fact is, that it was obvious to any 
skilled mechanic that an automatic reverser 
could be applied to the drum of the fulling ma- 
chine so as to make it reverse its motion at any 
desired fixed intervals. 

The patent states that the object of the imvention 
is to provide (hit unprovement m (t} raw hide pulling 
machine. The question was, would this combi- 
nation be an improvement in such a fulling ma- 
chine? The Court finds that it was not ob- 
vious that it would be; and it finds that it was 
not known whether it would be an improvement or not 
until Royer made it and tested it and tried vw. That 
when Royer had done all these things he had pro- 
duced ad comlnnation thet rag new: that as useful, 
and One which until then it was not known whether 


if would hy ise ful fj nor. 
° 


These findings of facts are in the decree of the 
Court. Transcript folios 50, 51 and 32. 

l'nder these facts we contend that under the 
rules of construction riven to the patent laws hy 
the Courts. Rover had invented a patentable 


combination. and that his patent is valid. 


Appellees, however. us we understand them. 


elaim that there Was lo patentable invention COV- 
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ered by the patent, averrilng that it is not a com- 
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e hination in law, but merely an application of an old 
fi: ) device to a new use that was analogous to the 
ee y | same use to which it had been forme ly applied, 
we | and that in making the new application of it,there 
ki was no patentable invention. The appellant, on 
i, the other hand, asserts that he has made a new 
fe combination of the fulling machine and automatic 
be reverser, and that by this new coyibination he has 
4 created a new and imeprowe l machine. as an entire 
iy rhin differing wn ifs node of operation {iS (tii Cli- 
y > : fare fis, from iy other entire nid Aine ev i mae, 
os Two rules of patent law are therefore invoked, 
be each one of which is well established by authority. 
c The appellant invokes one rule, and the appel- 


lees the other. The law is well established, that 
ie - whenever two or more mechanieal devices are 
joined together SO that tl, Yi cereale a new action, 
due to their joimt operation, that such combina- 
tion is new and patentable, notwithstanding that 
each of the devices wis old and well-knownand had 
been applied thousands of times in other machines 
and in other combinations, and notwithstand- 
ing thatin every place to which they were applied, 
they each respectively performed the saline indi- 


vidual action when combined with older machine- 


NR rat Mies 


ry, thatthey performed when incorporated into 
the new combination. In every new patentable 
combination, every separate device applied or in- 
corporated therein, is literally in respect to itself 
alone, only applying an old device to a new use 
that is analogous, and so far as its own motions 
are concerned, exactly like the same uses and none 
other, to which it has been thousands of times 
applied before. Notwithstanding this fact, how- 
ever, if, when these two or more devices or 
elements, which often consist of whole machines, 
are put together for the first time, the action of 
each blends with the action of each of the others, 
so as to produce anew effect never produced in 
any other machine, then there is a patenable com- 


bination created. 


‘The other rule is, if a machine as a whole, or : 
device by itself is simply applied to a new use, or 
to a new purpose, which is strictly analogous to 
the old use to which it had formerly been applied, 
then the mere application of the old device or 


machine to such new use is not invention. 


There are many cases in which it is very diffi- 
cult to distinguish the dividing line between a 
new and patentable combination and the applica- 


tion of an old device or machine to a new use. 


Another rule of patent law which must be kept 


in mind in rendering a proper construction upon 
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claims for a combination, isthe difference between 
a patentable combination and a mere aggregation 
of devices working together in a machine but not 
creating any new kind of action which is the 


result of their working together. 


An aggregation is shown in) the case of Recken- 
dorfer vs Fuber, 92 U.S., 347. In that case the 
article was a piece of rubber united to one end 
of a lead pencil. When the rubber was used 
the pencil part was not used, but-when the pen- 
cil was used the rubber was not used. The pen- 
cil was used for marking, while the rubber was 
used for erasing. Although both were combined 
in one implement, still it was not a patentable 
combination because there was no joint action 


between the two. 


Another case decided by this Court is that of 
Hailes Vs. Van Wormer, 20 Wallace, 393. In that 
case it was not so plain that the elements joined 
together only made an aggregation instead of a 
combination. The patent was upon stoves. -The 
patentee had picked out from stoves already in 
existence, the best parts of each and embodied 
them ina new stove of a well known class, known 
as “Base Burning Stoves.” The Court held that 
as each one of the parts did in the new stove 
just what they did in the old stoves, and nothing 


more. That the new stove, although it was better 
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than the others, did not contain a patentable 


combination because there was only an aggregation 
of the several results of the several elements, 
that there was no new result or joint action be- 
tween the different parts, and therefore it was a 
mere aggregation of devices and not a patentable 


combination. 


The Court held that “combined results” are 
not necessarily a novel result, nor are they an 
old-result obtained in a new and improved man- 
ner. Merely bringing old devices into juctapo- 
sition and then allowing each to work out its own ef- 
fect without the production of something novel 


is not invention. 


At the same time the Court holds in the same 
case that: | 

“It must be conceded that a new combination, 
* if it produces new and useful results, is patent- 
“ able, though all the constituents of the combi- 
‘nation were well known and in common use 
‘ before the combination was made. But the re- 
‘* anlts piust he (l product of the combination and not 
‘“a mere aggregate of several results, each the com- 
* plete-product of one of the combined elements.” 

The Court will here’ notice the difference be- 
tween a combination of the: results of several ele- 
ments which amount to a mere adding together 


of those results, Just as pouring a dozen separate 


12 


buckets of water into one barrel isa mere adding 
together of that many buckets of water and no- 
thing else, and the combining together of two 
different devices or machines, by means of which 
the two operate together, and by operating to- 
gether produce an effect or result which could not be 
produced by operating the two separately. This pro- 
ducesa new kind of effect which could not be 
produced by adding together several separate ef- 


fects. . 


A good illustration of what a combination is, 
is shown in the case of Blike vs. Robertson, 94 U. 
S., 728. This patent was on a stone breaking 
machine. It had three claims, each one being 
fora combination of elements. Take for instance, 


the first claim, which reads as follows: 


“A combination of a stone breaking machine 


~~ 
as 


of upright converging jaws, with a revolving 
shaft and mechanism imparting a definite recip- 
rocating movement to one of the jaws from the 
‘ revolving shaft, the whole being and operating 


‘fas set forth.” 


This claim with the others was sustained by 
this Court, as it had been by the Circuit 
Court from which the appeal was taken. It 
is easy to see that in this claim the devices are 
joined together so that one operates upon the 


other and produces a joint mechanical action. 


 eraoihign: 


ee 


which could not be produced by the using of the 
devices separately, and adding their individual 
separate results together. It is not un addition of 
the results of the different devices, but itzis a new 
result produced by the joint actwn of the devices. 
[t was not pretended that any of the elements of 
this combination were new, or that either element 
in the combination produced any result by itself 
different from what had been produced by the 
same element when used in other machines or in 
other places. As for instance the revolving shaft 
was a revolving shaft, and nothing more. The 
converging jaw was a converging jaw, and moved 
back and forth just as converging jaws had done 
in carpenter's vices and a hundred other places. 
In a very general and literal sense (the same 
sense however used by Judge Drummond in 
deciding our case in Chicago) it would only apply 
the old ordinary revolving shaft to a new use. 
In the same sense, so far as the jaw was 
concerned, it was only applying the converging 
jaws to a new use, and the same remark could 
be truthfully made of the remainder of the 
mechanism. But in applying these various de- 
vices to this new use a new effect had been 
produced which was due to the joint action of 


these devices. 


The new use to which each device is put in a 


patentable combination is a use which makes its 
action blend or mix with, or control the action of 
each of the other devices and thereby obtain a 
resultant action which could not be produced. by 


using the same devices separately. 


This joint blended action or want of it, is the test 
in all cases as to whether a combination is patentable 


or not. 
7 


There is another rule to be invoked in the 
interpretation of patents, which is that of proving 
the state of the art to which the invention belongs, 
for the purpose of ascertaining what the patentee 
had invented and what the patent covers. Some 
patents are very broad and some are very thin 


and narrow. 


Those which are narrow are frequently drawn 
so as to appear upon their faces as broad as 
the patents which are really entitled to a broad 
construction. Morse, who made the first oper- 
ative telegraph, took out his patent therefor. His 
was an original idea, which created the original 
operative telegraph by which language could be 
conveyed between distant points by an alphabet. 
After he had made his invention and others 
had seen it at work, a great many changes 
and improvements and devices were created by 
subsequent inventors, for which they would 
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take out patents. In the specification of their 
patents they would describe the telegraph and 
its operative devices, which would include their 
own changes or improvements, and cover the 
sume by claims in which the language would be 
broad enough to cover the whole telegraph as 
original with them. In suits for infringing such 
second patents the defendants would prove that 
Morse had invented a telegraph before, and that 
what the second patentee had invented was only 
an improvement thereon. This would be proving 
the state of the art. Suppose in such case that the 
second patentee had sued Morse for using one of 
his own prior machines, and had claimed that 
portions of the devices being used, were the me- 
chanical equivalents of the devices shown and 
described in the second patent, and therefore an 
infringement. Morse, in defending would prove 
the state of the art, and in so doing would prove 
that what he was doing was using the very de- 
vices included in his own prior patent and appar- 
atus. Under this proof the Court would construe 
the second patentee’s patent to be limited to his 
new form of devices as that would be the full 
extent of his invention. The law gives a man a 
patent for all that he has invented, but no more. 

Suppose on the other hand, that Morse brought 
suit against the second patentee, claiming that 
what he was using was a mechanical equivalent 


of the devices covered by the Morse patent, and 
was therefore an infringement. In this case, 
proof of the state of the art would show that 
Morse was an original inventor of the original 
telegraph, and not a mere improver of some other 
man's invention. His patent would therefore 
receive a broad eonstruction, and if what he had 
invented and covered by his patent. was found 
to be in the defendant's apparatus, in the form 
of mechanical equivalents or substitutes, the de- 
fendant would be held to be an infringer, al- 
though an improver. Proof of the state of the 
art is taken for no other purpose practically, ex- 
cept to show exactly of how much, or of what 
the patentee was the original and first inventor. 
In law, when this is ascertained, his patent is 
construed accordingly, and he is given the exact 
benefit of all that he was the first and original invent- 
or of, no more, no less. This is just exactly what 
the law gives to every inventor; a patent covering 
lis invention fully, but nothing more. And 
where an original invention is made, and a long 
list of patented improvements follow, each suc- 
ceeding one being of less importance and less in 
substance than the last, the patents should be 
construed and measured by the inventions, and 
the last ones of course become very narrow. 
lence the necessity of proving the state of the 


art. 


[ have referred to these several rules, for the 
reason that the several cases which I am about 
to refer to hereafter involve all of them, and it 
is necessary to bear these rules in mind, in order 
to avoid the conclusion that the courts have stul- 
tified themselves, by rendering what, except for 
the application of these rules, would appear to be 
conflicting decisions in different cases. When, 
however, it 1s noticed how the several rules re- 
ferred to are applied to each of the several cases, 
it will be found there is little or no conflict in 
the decisions. unless it may be in some isolated 
cases, in which decisions were made without fol- 
lowing the rules of law. Since we know that 
courts frequently overrule their own decisions, 
it would be claiming too much to insist that no 
mistakes of law had been made in any of them, 
and that every reported case had been correctly 


decided. 


The case of Mitchell vs. Tilghman, 19 Wallace, 
287, occupying one hundred and thirty-two pages 
(from page 287 to page 419) was considered a 
leading case, but it was overruled in 7ilghman 
vs. Proctor, 102 U.38., 707. In the latter case 
the opinion of the Court occupies twenty-seven 
pages. This is only one instance in which 
this Court has _ reversed ifself. | eite it 


for the purpose of reminding the Court that in 


usiug the authorities, some of them may have to 
be taken cum grano salis, and that it is not safe to 
adhere to any one decision when it runs counter 


to the general mass of authorities. 


[ will now refer to enough of the leading adju- 
dicated eases to illustrate the principle upon 
which the courts have held that various patents 
have not covered patentable inventions, and also 
of the other class of eases in which the courts 
have held that inventions and combinations were 
patentable. The ultimate object of examining 
these authorities is for the purpose of finally ap- 
plying the principles to the combination covered 
by our patent, and ascertaining by strict legal 
rules whether Royer, when combining an auto- 
matic reverser with the drum of his fulling ma- 
chine, did make a new combination, in which the two 
devices operated toyether, the action of one blending 
with the action of the other, so as to produce a 
new, joint action of the two, which could not be 
produced by using the two separately and then 
adding their results, and which were never pro- 
duced in any other machine; and by so doing, 
obtained, on account of this new joint action, a ma- 
chine which was new,as an entirety; or whether he 
had merely takenan old device and applied that 
device as a whole, to a new use, which new use 


did not incorporate such old device into a new 


and newly operative combination. <A joint oper- 
ation and consequent combination which created 
a new operative organization in the Blake patent, 
is very apparent. There are other cases that 
come close to the dividing lines. The case of 
Strauss Vs. King, 2 Federal Reporter, 236, was 
ona patent which was commonly known as the 
rivet patent. The inventor, Davis, had inserted 
a rivet in garments, just at the point where the 
seams which connected the two pieces of cloth 
together. joined the lower edge of the pocket 
openings. These rivets are frequently seen in 
heavy overalls and hunting coats. Experience 
proved that these rivets, thus inserted in heavy 


goods, were in fact a very great improvement. 


The claim of the patent was: 


‘As a new article of manufacture, pantaloons 


. 
° 


or other garments, having their pocket openings 
‘secured at the edges by means of rivets, or 


‘* their equivalents. substantially in the manner 
| ] ) 


* 
°° 


described and shown.” 


Very few, if any patents were ever contested 
more vigorously or at greater labor and expense 
than was this rivet patent.. Four hundred and 
twenty-eight witnesses were examined in the case. 
The proofs covered over three thousand six hun- 
dred printed pages, besides a large amount of ex- 


hibits, The infringement was not contested, but 
the contest was over the validity of the patent. 
A vast amount of testimony was taken upon the 
issue of anticipation. The defendants also con- 
tended that there was no invention in the thing 
patented, claiming thatthe invention was nothing 
more than placing at the corners of a pocket open- 
ing the old well-known rivet, and that no new 
function was performed by the rivet in that place 
from what was performed by it in any other ) 


place. 


The defendants also claimed there was no 
combination between the rivet and the seam and 
pocket openings, but that the whole constituted 


a mere aggregation of parts. 


Complainant on the other hand claimed that by 
adding the rivet in that particular place there 
would bea new combination formed, consisting of 
the sewed seam, the two parts of the cloth that 


were joined, and the pocket opening. 


The case was tried before and decided by his 
Honor, Judge Blatchford, a jurist whose reputa- 
tion has justly made him prominent among the . 
leaders of the world’s jurists as a correct ex- 


pounder of patent law, and who is now one of 


the Justices of this exalted tribunal. 


His decision was in favor of the patent; that 


— —— 


there was a new combination formed which -was 
an improvement to the garments. The complain- 
ant in that case did not contend that the rivet as 
applied by the patentee, by itself did any thing 
different or performed any function different from 
what it usually did and performed. But he did 
claim that by inserting the rivet in that particular 
place, ad new orqanizal on of the sean, cloth, pocket 
opening and rivet was formed which made a val- 
uable and patentable naprowe ment in the garment, 
The prima facie evidence of invention furnished 
by the patent was greatly strengthened by the 
oral evidence in the case which proved the value 


of the invention as an improvement lo the garments, 


Still the only thing new added was the rivet. 
The other parts existed before the invention as 
they did afterwards. 

The ease of Strauss vs. King is quoted by Mer- 
win on Patentability, pages 369, 566. Andina 


note at the bottom of page 366, the author says: 


* The learned Judge sets out in great detail the 


si 


exact application and working of the plaintiffs 


ss 


device; but after all is said and done, was it 


ss 


anything more than using a rivet in a new 


ss 


place? And the function of the rivet being 
‘‘ merely to hold fast, does it require invention 
“ to perceive that a rivet which holds fast in one 


“ place will do so in another?” | 


The difference between Ju lve Blatchford’s 
Opinion as expressed in his decision of the ease, 
and the opinion of the author as expressed in the 
note referred to. shows the difference between 
the great intellect and master mind of Judge 
Blatchford—which has not only earned for hima 
reputation thie places him among the foremost 
patent jurists of the world, but in addition has 
raised him to the high position of a Justice of 
this Court, and makes him a continuing Ore 
hament and an honor to this exalted trib- 
unal —and the capacity of the author of 
the work mentioned, which could only 
SSC a new application of a rivet, and could 
not see that this hew application of the rivet in 
an organization which made avery great unprove- 
ment in the garment was an invention. Had a suit 
of those heav) overalls and a hunting cout been 


shown to the author before the rivets were up- 


er 


plied, and he had been requested or even offered 
a reward to have made any improvement in those 
furnients, he doubtless could not have done it 
even though lie had combined in himself the pro- 
fessions of a tailor, a miner and a hunter, and 
been familivr with the use of rivets from his boy- 
hood. Yet when the patentee, Davis, took these 
same garments and by the addition of a rivet did 
make a great improvement in them by the inser- 


tion of the rivet, the same author would ery out 


that no invention had been made simply because 
everybody knew how to use rivets. He could 
not see far enough even after the fact was shown to 
him to realize that it was a discovery and inven- 
tion to experiment and ascertain that the use 
of the rivet would be an improvement to the 
garments when applied as the patentee, Davis, 
applied it. The invention did not lie in the 
mere application of the rivet but in dis- 
covering th if such application mis dain umprove- 
ment. A thousand rivets could have been 
put in the garments and yet over 990 would have 
been an injury and a detriment instead of an ad- 
vantage. | 

The author, however, was right when he says 
that nothing was done other than using a rivet 
in anew place, and intimating that it did not re- 
quire invention to perceive that a rivet which 
holds fast in one place will do so in another. 
That the use and only use of the rivet is to hold 
fast, was well known, and it was as well known 
before Davis invention as since, that a rivet 
would hold fast as certainly in one place as in 
another. Yet that knowledge did not prevent 
Davis from discovering that by putting the rivet 
in the new place and making it to hold fast in 
that new place just as it had always held fast in 
other places, he was greatly improving the gar- 
ments. 


In combinations generally that are new and 
patentable, the discovery is not of what each de- 
vice will do by itself, because that is well known, 
but the discovery and invention consists of find- 
ing out that by putting the different devices to- 
gether so that they co-operate and co-aet, and so 
intermingle their respective individual actions 
and operations with tne actions and operations 
of the devices with which they are combined, 
that a new result is obtained and a mew organ- 
ization created. °©Royers whole machine, as an 
entirety, working automatically, without a con- 
stant attendant, making fulled rawhide, was a 


new thing and a new result. 


A list of cases in which it was held that there 
was a want of Invention eovered DY the respect- 
ive patents involved, is found in L1LO U.S. Re- 
ports, on page 494. In several of the cases the 
patents covered processes or a substitution of 
one material for another or were narrowed by 


the state of the art until no inventions were left. 


Such cases | do not analyze as they do not 
serve to illustrate the merits of our case, which 
is purely fora new mechanical combination which 
creates a new mechanical organization; and we 
freely adinit the rule that merely applying an old 
device or old process or old machine to a new 
analagous use is not patentable. 
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The ease in which this list is found, is that of 
the Penn. Railroad vs. Locomotive Truck Co., in 


110 U. S., commencing on page 490. 


In the last case mentioned, the patent was for 
connecting with the locomotive its forward truck, 
in the same manner that the same kind of truck 
had been commonly connected with the cars run- 


ning on the same railroad. 


The Court says on page 493: 
‘The question therefore is, whether employ- 


sé 


ing. as the forward truck of a locomotive engine 


+s 


with fixed driving wheels, a truck already in 


“use on railroud cars, has the novelty re- 


‘‘ quisite to sustain a patent.’ 

[It is readily seen that the combination of that 
truck with a car, was essentially the same as the 
combination of that truck with the engine. Both 
engines and cars are wheeled carriages that run 
upon railroad tracks. When the combination of 
the car and the truck with the connecting devices 
between the two was made, it was a perfect com- 
bination. All that the inventor in fact did 
was to withdraw from that entire combination the 
forward end of the car and substitute instead of 
the forward end of the car. the forward end of the 
locomotive. The entire elements in both cases 
consisted of the truck, the forward end of a rail- 


Way carriage, and the same identical connecting 
devices between the two. The general combi- 
nation was the same, and the general effect and 
operation of the combination aus a whole, was the 
same in both ‘cases. No new effect whatever 
was produced, either as to the operation of any 
one of the several devices, or as to the entire com- 
bination of all the devices, and this Court held, 
that there was nothing patentable in merely 
substituting aun engine for the car, so long as no 


new ellect was produced, 


In Phillips vs. Page, 24 Howard, 164, the pat- 
ent referred to Circular Saw Mills, and consisted 
of combining with the saw, guide rollers near the 
front edge of the saw, which run upon a shaft 
that was ailowed to play endwise, so as to give 
the saw free lateral play at its center. The pat- 
entee admitted that the use of rollers for guid- 
ing the edge of the saw was old, and not his 
invention; but claimed the use of the guiding 
rollers in combination with the saw having free 
lateral play at its center. The evidence in the 
ease proved that circular saws with guide pins, 
and a shaft with end play, was old in similar 
smaller machines used for sawing shingles and 


other things. 


This Court decided that Ais claim was 


for the precise combination of the’ old ma- 


chines, and therefore could not be patentable, 
notwithstanding that in increasing the size of the 
old machine, so as toadapt them to saw mills, he 
had made inventions and improvements which he 
might have patented, but unfortunately did not 


eover by his claims. 


Near the bottom of page 167 in that case the 
Court repeats the rule that simply apply- 
ing an old organization to a new use is not 
a patentable subject. There is a wide difference 
between applying an old organization to a new 
use, or combining together old devices for the 


purpose of creating a new organization. 


In toberts vs Reyer, 91 U. S., page lo/7, the rule 
is repeated that, “It is no new invention to use 
an old machine for a new purpose.” This, as in 
other similar declarations, refers to the machine 
as a whole, applied to some new use, without any 
substantial change or alteration, and without em- 
bodying it as an element in any new organization or 


combination. 


There are other cases which illustrate the rules 
which I have referred to. In the case of Slawson 
vs. Grand Street Railroad Co., 107 U. 5., page 649, 
the patent sued upon covered merely the substi- 
tution of glass for the ordinary material for form- 


ing a part of one side of the fare box used upon 


street railways. The only object of the glass was 
so that the passenger could look through it and 
see the fare that he had deposited from one side, . 
while the driver could look in from his side, 
which was already made of glass, and observe the 
same fare at the same time with a passenger. 
Another patent included in the same case was 
for merely making’ an aperture in the top of the 
fare box, so that the light would shine into it. 
There was no joint action whatever between the 
glass and the other portions of the fare box. It 
was simply substituting one material for another. 
The object of substitution was not to create any 
change whatever in the work performed by the 
fare box, or of the mechanical devices contained 
in it, or to makeany new joint operation or effect, 
but merely to substitute a glass side, so that the 
passenger could see into the box. This clearly 
came within the definition of aggregation and was 
not patentable. The same is also true with re- 
yard to the other patent in the same case. It 
was merely adding an additional device by which 
the rays of the head light penetrated into and 
illuminated the box, but did not in any manner 
or form affect the service performed by the box 
or its operation. That also came within the de- 


finition of aggregation instead of combination. 


The case of the Double Pointed Tack Co. vs. Two 
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Rivers Manufacturing Co., 109 U. 3., 117, involved 
a patent for a staple fastening in which the points 
of the staples were. cut diagonally so as to leave 
the bevel all upon one side of the point, by means 
of which when the staple was driven into a sub- 
stance, the point would bend and turn upwards 
so as to form a clinch and make the staple diffi- 


cult to draw out. 


A second claim was for a convex metallic 
washer in combination with the compound bail 
fastening staple, having upwardly penetrating 
points, etc.,as described, In this case the state of 
the art was taken into consideration by the Court; 
see page 120. The patent being construed in 
connection with the state of the art, it was held 
that there was no patentable invention involved, 
but only mechanical skill. As to the second 
patent, it was held to be not a patentable combi- 
nation, but only an aggregation of parts. The 
Court held that “the presence of the washer 
“does not modify or affect the action of the sta- 
‘ple, nor does the staple modify or affect the 


** action of the washer.” 


The case is valuable as illustrating the use to 
be made of the state of the art and also in 
defining the difference between a combination 
and aggregation and furnishing a test for distin- 
guishing between the two. 


See first half of page 121. Phillips vs. Detroit, 
111 U.S, 604, is a case that strongly illustrates 
how a history of the state of the art, a part of 
which the Court took judicial knowledge of, was 
used for the purpose of ascertaining whether any 


patentable invention had been made or not. 


Duff vs. Sterling Pump Co., 107 U.5., 636, 
was a case where the invention was not antici- 
pated; but proof of the state of the art showed 
that the patentee had only invented one form of 
projections on the face of a wash-board, other 
forms of similar projections had eristed -before. 
The patent was limited to his one form shown, 


because that was the extent of his invention. 


The case of Clough vs. Barker, 106 U.8., 177, 
was the case of a pioneer patent.on a pioneer 
combination. It was given a broad construction, 
and was given “‘the benefit of the doctrine of equiv- 


alents’ because it was a “pioneer combination. 


| cite these authorities for the purpose of 
having the rules between “combination” and 
‘ aggregation,’ and also the rulein reference to 
the state of the art borne in mind by the Court, 
while reading the many cases that may be cited 
on this argument. In these authorities these 
rules were applied and the decisions are often 
based upon them. The decisions would seem to be 


conflicting if these rules are forgotten while 


reading them. I also cite them because Royer’s 
patent covers a PIONEER combination in its strictest 


sense, and not a mere aggregation. 


It covers a strictly new and useful combination 
in its strictest gal sense, and not the mere 
application of an old device or old machine or 
old process to a new use. The new combination 
makes a new mechanical organization. The 


reverser operates the machine, and the machine 


operates the reverser. These new effects inter- 
mingle and are created by the new combination. 
The new combination with the new effects 


creates a new automatically self-operating ma- 


chine, which as an entire machine, is entirely 
new. No other machine ever existed before, that 
would do by itself the same work or the same kind 


x of work. As a whole it was a “pioneer” machine. 


- 


Combinations that are Patentable. 


A definition containing illustrations and show- 
ing what are patentable combinations, is fur- 
nished by this Court in the case of Reckendorfer 
vs. Faber, 92 U.S. On page 357 the Court there 
says: | 


“The combination, to be patentable, must pro- 


“duce a different force or effect, or result in 
‘‘ combined forces or processes, from that given 


cc 
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by their separate parts. There must be a new 
result produced by their union; if not so, it is 
only an aggregation of separate elements. An 
instance and an illustration are found in the 
discovery, that, by the use of sulphur mixed 
with india rubber, the rubber could be vulean- 
ized, and that without this agent the rubber 


could not be vuleanized. The combination of 


‘the two produced a result or an article entirely 


different from that before in use. Another il- 
lustration may be found in the frame in a saw- 
mill which advances the log regularly to meet 
the saw, and the saw which saws the log; the 
two co-operate and are simultaneous in their 
joint action of sawing through the whole log, 
or in the sewing machine, where one part ad- 
vances the cloth, and another part forms the 
stitches, the action being simultaneous in car- 
rying on a continuous sewing. A stem wind- 


ing watch-key is another instance. The office 


‘ of the stem is to hold the watch or hang the 


chain to the watch; the office of the key is to 
wind it. When the stem is made the key, the 
joint duty of holding the chain and winding 
the watch is performed by the same instru- 


ment. A double effect is produced or a double 


duty performed by the combined result. In 


these and in numerous like cases the parts co- 


' operate in producing the final effect, sometimes 


“ simultaneously, sometimes successively. 7'he 
* result comes from the combined effect of the several 
“ narts, not simply from the separate action of 
“ each, and is, therefore, patentable.” 


The case of Loom Co. vs. Higgins, 105 U.S8., 
page 580, illustrates exceedingly well the issues 
involved in this argument. In that case all that 
was done mechanically by the patentee, Webster, 
was to take a part of the devices from one loom 
and put them in another. These devices and 
the operation of each in looms used for weaving 
the same class of goods were well known. 
After Webster had put the two together, and 
found an advantage in their joint action, it looked 
as simple and obvious to weavers as our combi- 
nation now looks to fulled rawhide manu- 
facturers in the present case. In that case it 
was not even applying the old device to a new 
use, it was only applying it for the same use ina 
different kind of a loom from that in which it 


had already been used. On page 589, the Court 


says: 


“Turning now to the invention claimed by 
“Webster and described in the patent under 
‘ consideration, we find that although it produced 
‘a great improvement in the art of weaving pile 
‘ fabrics, yet, as actually exhibited in conception 


“and accomplishment, it seems simple. The 
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thing to be done was to combine the advantages 
of Bigelow’s rigid lathe, divested of some of its 
defects, and his constant command of the wire, 
with Weild’s trough or wire bar for supporting 


the wire.” 


On page 587, the Court says: 


‘It is worthy of remark in this connection, 


that the defendants in their answer, state it as. 


‘a fact, that, prior to the alleged invention of 


Webster, looms containing lays having shuttle 


‘ boxes rigidly attached were publicly known 


‘and described in certain English patents, which 


they specify; and that all the other parts and 


elements mentioned in the fifth claim of Web- 


‘‘ ster’s patent (being the claim relied on) were 


described in another English patent of one 
Birkbeck; and they aver and insist, as will be 
more fully noticed hereafter, that the application 
and use of the two things together, that is, the 
parts described in Birkbeck’'s patent with the rigid lay 
and shuttle box described in the other patents, were 
obvious and required no invention; and that 
therefore the alleged invention of Webster was 
well known, and constituted a part of the 


‘ known state of the art.” 


On page 591, the Court further says : 


“It is further argued, however, that, supposing 
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the devices to be sufficiently described, they do 


‘not show any invention; and that the combin- 


ation set forth in the fifth claim is a mere aggre- 


‘gation of old devices already well known, and 
‘therefore u% is not patentable. This argument 


would be sound if the combination claimed by 
Webster was an obvious one for ATTAINING THE 


ADVANTAGES proposed, one which would occur 


‘to any mechanic skilled in the art. But it is 


plain from the evidence, and from the very fact 


‘ that it was not sooner adopted and used, that it 


‘did not, for years, oecur in this light to even 


the most skillful persons. Jt may have been under 
their very eyes; they may almost be said to have 
stumbled over it, but they certainly failed to see 
i, to estimate its value, and to bring & into 
notice. a a a * a a 
‘At this point we are constrained to say that 


we cannot yield our assent to the argument, that 


‘the combination of the different parts or ele- 


ments for attaining the object in view was so obvi- 


‘ous as to merit no title to invention. Now 


that ut has succeeded, it may seem very plain to 


‘any one that he could have done it as well. This 
‘is often the case with inventions of the greatest 
‘merit. Jt may be laid down as a general rule, 


though perhaps not an invariable one, that if @ 
new combination and arrangement of known ele- 
ments produce a new and beneficial result never 


‘* attained before, it is evidence of invention. It was 


“certainly a new and useful result to make a 
“loom produce fifty yardsa day, when it never 
‘* before had produced more than forty; and we 
“think that the combination of elements by 
‘“ which this was effected, even if those elements 


‘* were separately known before, was invention sufh- 


‘ cient to form the basis of a patent.” 

To get the full force of the foregoing decision, 
it must be borne in mind that each one of the two 
devices (each one of which was, like ours, an 
operative piece of mechanism witliin itself) was 
not only a well-known piece of mechanism, but 
each one of them was well known and had been 
used separately for the same identical purpose for 
which they were each used in the new combination. 
Yet this combination was patentable, although 
after it was made it looked obvious to those who 
never had, and probably never would have thought 
of uw, for themselves. It was the old story of 


Columbus and the egg over again. 


The above ‘general rule’ certainly applies to 


Royer's combination, and when applied to it the 


patent is ralid. 


[t was a ‘‘new combination and arrangement of 


“known elements.” ‘‘IlT PRODUCED NEW AND USEFUL 
4 


RESULTS, V1Z., THE FIRST AUTOMATICALLY OPERATING 


‘‘ PULLED RAWHIDE MACHINE EVER MADE.” These new 
and useful results were ‘never attained before.” 
Under the “general rule,’ therefore, the patent 


is valid. 


This case of Loom Co. vs. Higgins is a compara- 
tively recent case. It, however, repeats the old 
rule announced fifty-six years before by Judge 
Story in the case of Hurl vs. Sawyer, reported in 
4 Mason 1, and in |] Robb’s Patent Cases, 490. 
In that case, the patentee, Karle, had taken from 
his shingle machine an up-and-down saw, and 
substituted in place of it acircular saw. Notonly 
was the circular saw old, and the machine to 
which the patentee applied it old, but that ma- 
chine had in it a vertical reciprocating saw, which 
performed the work of sawing shingles. When 
the vertical saw was withdrawn and the circular 
saw substituted in its place, the machine as an 
entirety, did the same kind of work that it did 
before. The patentee claimed the new combina- 
tion. (See 1 Robb, page 494). 


The defendants claimed that the combination 
was so simple that it was not invention. Judge 


Story however said in that case: 


“If it is new, if it is useful. If it has not been 
“* known or used before, it constitutes an invention 
“within the very terms of the act, and in my 


“ judgment within the very sense and intendment 


‘‘ of the legislature.” 


In that case Judge Story noted the language 
of Lord Chief Justice Abbott, who in deciding 


a patent case said: 


“A patent for a machine, each part of which 
‘* was in use before, but in which the combination 
‘of the different parts is new, and a new result is 
‘* produced, is good because there is‘ novelty in 
‘ the combination.” 


See 1 Robb, pages 496 and 497. 


This rule in regard to combinations thus declared 
by Judge Story in 1875, has been recognized as 
the true rule ever since. If the combination is 
new, if it is useful, if it was not known or used 
before, then it fills every condition of the patent 
law, and is patentable. Such combination be- 
longs to the man who first makes it, and the law 
does not allow it to be taken by others who have 
learned it from him, because after they see it they 
can show that it is very simple, and appears 
obvious to ordinary mechanics; nor because. in 
one sense it can truthfully be said that such 
combination was made by taking an old device 
and applying it in a new place. In such case it 
is not applying the device to a new use. Its use 
is the same as before. Asa device it does in the 
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new place what it did in former places. Suppose 
that the washing machines had been driven by 
belts, and that the reversing machine had been 
applied to them in exactly the same way in which 
Royer afterwards applied it to the fulling ma- 
chine, whether this was so is not shown by the 
record, in what sense could it be said that the 
reverser was applied to a new use. In both cases 
the use of the reverser would be to shift the belt 
from one pulley to another, and nothing else. 
Appellees must recognize that there is something 
new shown in Royer's patent. This they cannot 
avoid because there is in fact a new organization 
there shown which never existed until Royer made 
it. It cannot be claimed, and I believe it is not 
claimed, that there is nothing new in the patent. 
Novelty being indisputably shown in the patent, 
appellees attempt to dissect it, and say that 
the fulling machine was old, the reverser was 
old, and its use in combination with a washing 
machine was old; and all that Royer did was 
to take the reverser from the washing machine 
and apply it to the fulling machine. They then 
go further and say that in so applying it to 
the fulling machine, Royer did not make a new 
combination. What did this reverser do in us 
individual capacity in one place that it did not do 
in the other? Appellees and their counsel 
will, doubtless, answer “nothing;” since, if 


they admit that the reverser did perform a new 
operation in its new place, they thereby admit a 
patentable invention, in thus supposing that 
Royer applied the reverser to the fulling machine. 
The fulling machine was not a new use, but it was 
a machine. It became an element in the new 
combination. A new use is not a thing; and it 
cannot become an element in a mechanical com. 
bination. It was not a new use of the reverser, 
but it was an old use of the reverser in a new 
combination. Can this statement be _ truthfully 
denied? In thus supposing that the washing 
machine reversers were run with belts before 
Royer made the combination, | am assuming a 
position more favorable to the appellees than 
the facts will warrant. The washing machine 
reversers were run with gearings instead of 
belts, and the reverser was not applied to the 
fulling machine without a change which may 


have required invention. 


I will here digress, for the sake of illustrating 
by authorities the point that I am here trying to 
demonstrate, which is, that whenever a new de- 
vice is first added to an old organization in such 
a way that the two are incorporated together, 
and produce to some extent a new and useful 
joint action, that there is in law. a new combin- 
ation formed which is patentable, notwithstanding 


that such added device performs no service in its 
new position, except such service as was exactly 
the same as, or strictly analagous to, the service 
which it had already performed in other places; 
and, notwithstanding that it may be literally 
true, that so far as that one device.is concerned, 
it is individually applied to a new use; the term 
“new use,” being used in the sense in which the 


appellees use it, but which is not a correct 


i ; sense. I wish to demonstrate that such “ new 
' use” is not the “new use” of a device, or 
machine, or process which the law pronounces to 


be no invention and unpatentable. 
I. 


The rule is laid down by this Court in the 
Penn. Railroad vs. Locomotive Truck Co., 110 U. 
S., page 494, in about the strongest language 


ever used by that Court as follows: 


| “That the application of an old process or 
‘ machine to a similar or analagous subject, with 


‘no change in the manner of application, and no 


“ result substantially distinct in its nature will 


“ not sustain a patent, even if the new form of 


‘result has not before been contemplated.” 


This language includes an old process of an 


old machine as an entirety applied to a new pro- 


cess ora new use. The rule especially excepts 


the application when any change in the manner of 
application is made, or when any result substantially 
distinct in its nature is obtained. The rule does not 
apply in any case to the incorporation of an old 
process into a new or enlarged process, nor the 


incorporation of the machine into a new combination. 


An instance in which anew use of an old thing 
is clearly patentable is presented in the case of 
Tilghman vs. Morse, 5 Fisher, 323. The patent 
in that.case covered the use of a stream of sand, 
grains of quartz and similar material projected 
by any suitable means of propulsion against glass, 
stone, etc., for the purpose of engraving them, 
etc. The discovery that a sand blast could be 
used in this manner, was something entirely new 
and the invention was very valuable. The de- 
fendants, however, claimed that it was only an 
application of an old thing to a new use; and to 
sustain this position, they proved that railroad 
engineers had been in the habit of driving cattle 
off of the railroad track by, projecting against 
them a stream of sand with a jet of steam. This 
stream of sand, driven bya jet of steam, seems to 
be the identical thing described in the patent. 
The patent, however, was for the process of cut- 
ting, boring, etc., by sand used as a projectile 
whea the requisite rapidity had been artificially 
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given toit by any suitable means. The patent 
was of course sustained, because: 

‘No one from observing the temporary opera- 
4s 


tion of the process on the animal, would infer 
that he could, by the same means, produce the 


~ 


‘ 


result which the plaintiff describes. Nor is 


sé 


there any resemblance in kind between those 
‘results and the result produced on the animal.” 
(See pages 332, 333). This illustratesa new use 
which is not analogous to the old use. Other 
instances of applying an old device to a new use 
and the patent being sustained therefor, because 
the new use involved the discovery of a new ef- 
fect, and therefore was not analagous to the 
former uses made of the same things, are found 


in Curtis on Patents, as follows: 


In section 69, a patent for the new use of soft 
metal for diminishing friction in machinery, held 
good against a defendant although that same de- 
fendant had already used the soft metal for 
lining in machines where moving surfaces re- 
quired to be steam tight. In sections 73, 79, 
76, and 133 to 138, where a hot air blast with 
anthracite coal was substituted for a hot air 
blast and bituminous coal. Also where pit coal 
was substituted for charcoal in the manufacture 
of iron. Also section 68 where plates of zing 
and copper, already used for other purposes, 


were applied for sheathing ships’ bottoms. Also 
sections 6, 16, 35 and 132 where a flame of gas 
was substituted for other flames for singeing lace. 
These references are to cases which are leading 
English cases and have been adopted as leading 
cases by the American Courts. The use of 
anthracite coal in place of bituminous coal, and 
the use of gas flame instead of other flames, would 
have been strictly analagous to the uses of other 
coal and other flames except for the fact-that they 
produced either new effects or the same effects in 
a better manner, so far as the substitution went. 
So far as the use of the anthracite coal was to be 
compared with its own former use it was, of 
of course, the same. It produced heat by being 
burned, and nothing else. The gas flame also 
only performed in its new application the same 
well known operation which it had a thousand 
times performed before. It produced heat and 
_ light and consumed whatever combustibles were placed 


in the flame. 


In Strony vs. Noble, 3 Fisher, 586, the patent 
was sustained for covering whips with a knit fab- 
ric, although other things had been covered with 
the same kind of knit fabric, and it was claimed 
in that case that it was only the application of an 


oldarticletoanew use. His Honor,Justice Blatch- 


ford sustained the patent and stated the kind of 
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uses in which the application of an old thing toa 
new use was not patented. He says, pages 588 and 
089: “Although a tubular knit fabric was old, 
‘and although a whip was old, and although the 
‘idea of covering the whip and whip handle 
‘** with something was old, it by no means follows 
“ that the application, in the manner shown in 
“the specification of such a knit fabric to the 
‘ covering of a whip, so as to produce a whip or 
‘‘ a whip handle, covered with such a fabric, sub- 
‘stantially as described in the patent, is merely 
‘ applying the knit fabric to a new use, im the 
‘* sense in which, in the Law of Patents, the mere 
‘application of an old article to a new use is 
“held not to be the subject of a patent. Such 
‘ applications are of this character—using an um- 
‘“ brella to ward off the rays of the sun, it having 
‘“ been before used to keep off the rain, eating 
‘* peas with a spoon, it having been before used 
‘to eat soup with; cutting bread with a knife, 
‘‘ it having been before used to cut meat with.” 

‘“Toapply the principle here invoked to avoid 
‘the first claim of this patent would render void 
‘« the mass of patents that are now granted. There 
“is scarcely a patent granted that does not invoke 
‘* the application of an old thing to a new use, and 
“* that does NOT IN ONE SENSE FAIL TO INVOLVE ANY 
“THING MORE. But the merit consists in being 


“ the first to make the application, and the first to show 
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‘ thut itcan be made, and the first to show that 


‘* there is utility in making ul.” 


In Gallahue vs. Butterfield, 6 Fisher, 203, be- 


ginning at the bottom of page 214, the Court says: 


‘* All machines are in a certain sense combinations; 


‘“ but it is not true of machines as such, that 


‘* because every one of its members performs in ut the 


‘* identical office which it would perform, howsoever us-d, SS > 
‘* the conjoint action in their new combination may not 

‘ mroduce a result new and useful and never hefore 

‘ attained. In this view I deem this claim valid,” . 


ete. 


, 
In Watson vs. Cunningham, 4 Fisher, page 531, Dy 4 
the Court says: “It is scarcely necessary to 
i 
’ 


‘support this conclusion by a re-statement of 
the familiar principle that a combination, all 
‘“ the elements of which are old, ws patentable, if a 
‘* new or improved result is thereby obtained, or that @ 
‘combination, all the elements of which, except a 
‘« single one, have been before used together, is also the 
‘* subject of a patent. The whole combination.is to : 


be regarded as a unit; and if all its essential ele- 


‘ments have not before been embodied and employed 


‘* together 1t IS TO BE TAKEN AS AN ORIGINAL INVEN- 


TION.” 


In the case of Consolidated Valve Co. vs. Crosby 
‘alve Co., 113 U.S., page 157, the patent was for 


a safety valve made in the usual manner, except 
that there was an addition of an annular grooved 
flange constructed, which increased the surface 
against which the steam could press. Of course, 
annular grooved flanges by themselves were not 
new. ‘The office to be performed by the safety 
valve was the same as the office always performed 
by other safety valves. The change made by 
Richardson, the patentee, made the valve work 
better than former valves had worked, in the 
particular that it would close suddenly at very 
nearly the same pressure of steam at which it 
would open. A difficulty with the former safety 
valves was, that after once opening they would 
not close until the pressure of steam was reduced 


much more than was desired. 


A later patent of Richardson which was in- 
volved in the same case wasa combination patent. 
The combination consisted of adding to his former 
safety valve a screw ring, which by being turned 
would be carried by the screw up or down, and 
thereby regulate the size of the annular opening 
from which the steam would escape when the 
valve was forced open by steam pressure. In 
this patent none of the elements by themselves 
were new, nor were they claimed as new. It was 
merely adding the screw ring which was a well- 
known device. Every nut is, in fact, a screw 
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ring. It could just astruthfully have been said in 


that case that nothing was done except te apply the 
same screw ring to a new use; as it can truthfully 
be said in our case that nothing was done except 
to apply the automatic reverser to a new use. 
Still this Court sustained both the patents ina 


lengthy and very strong opinion. 


The decision in this case was rendered as late 
as 1884, and a comparison of the opinion of the 
Court in this case with the numerous other re- 
cent cases of this Court in which they have 
held the patents void for want of invention, or 
have restricted their claims so as to not permit 
them to cover mechanical equivalents and sub- 
stitutes, shows that it is only in those cases in 
which there is nothing new produced i fact, 
that the Court holds the patents invalid. Yet, 
even Richardson, in his improved safety valves, 
had not produceda machine that contained more 
of novelty than was contained in the self-acting 
rawhide fulling machine made by Royer after he 
had perfected, and finally succeeded in making 


his new combination successfully operate. 


> 


Many other authorities might be cited, but I 
think the foregoing are enough to illustrate and 
convince the Court that in every instance where a 


new condination ismade of two machines. or two de- 


(iF 


Ann ncncther—-4 


‘ 
pow eee: 


* 


4 


——- ai... + —*- -- — EE «C= 4 eh 


vices in which there is produced a joint action and 
operation due to the combination, that such combination 
is always patentable. That in such case it is nota 
defense or an answer to the patent to say that 
the invention consists only of applying old de- 
vices or old machines to a new use. This can 
always be said of every valid combmation patent, 
excepting only in those very few instances in 
which one or more of the elements is a new in- 
vention as well as the combination. Such com- 
bination patents, however, are very few. 


There is another principle involved in this case 
which is made apparent from the evidence taken, 
and which was not before Judge Drummond in our 
Chicago case. However apparent or obvious it 
may seem to be to any mechanic, that a reverser 
applied to arawhide fulling machine, would do the 
work of alternately reversing its motion, still it 
was not by any means obvious that the /fulling 
machine itself would do its work if combined with 
an arbitrary mechanical automatic reverser. On the 
contrary, the evidence of Mr. Royer shows that 
the doubling and winding of the hides around the 
shaft, back and forth, had to be made in a close 
cage, and with an end pressure brought to bear up- | 
on the coil of hides being treated in the machine. 
(Record, pages 33 and 34, folios 86 to 92.) 
No two hides were of the same thickness, and 
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different parts of the same hide were also of difs, 
ferent thickness. It was common for the hides to | 
catch and be torn loose from the central shaft of 
the machine; at other times to wedge in the ma-. 
chine in such a way that unless it was instantly 
stopped the hides would heat, burn and be injured 
or entirely spoiled. To be worked successfully, 
the hides must not be too damp nor too dry, but 
must be worked in just that condition which 
would reduce them to a soft and pliable condi- 


tion by a loosening of their fibers and not by making 
them wet. 


For these and similar reasons fully explained 
in the evidence of Mr. Royer (see Record, page 
32 to 39), it was not by any means obvious that 
the fulled rawhide machine could ever be made to 


operate automatically at the time the reverser 


was applied. 


Appellees’ witness, Peter Frederick Clerc, tes- 


tifies that he made washing machines with auto- 


matic shifting devices of the same principle as 
the one in Royer’s pateat. That the one he used 
was driven by two gears instead of a belt. That 
he told Royer he was sure he could make a re- 
verser for his fulling machine, and that he was 
positively sure the reverser would work, but 
distinctly states that he does not know whether or 
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reverser “was ‘attachéd to it. ’ He says: “I knew 


not the fylling machine’ would” work if an ‘automatic . 
Seen 
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‘ positively thatthe reverser ‘would"do ts work. 


‘‘ Whether the machine with the reverser attached 
ni” yr 4 
“ would do good work in treating hidés or not, I pon’T | 


oo 


‘ 


oo 


Know.” (Record, page 19, folio 52.) 


a 


On page 18 of the record, folio 50, he says: 


[t was Mr. Royer and not I who first suggested 
combining an automatic reverser with that 
rawhide machine. So far as I know, Mr. Roy- 
er first actually made that combination — put 
the two together. * * * Mr. Royer is the 
first man I ever knew who tested and tried the com- 
bination of an automatic reverser with that rawhide 


“ machine. So far as I know, he was the first.” 


Appellees’ witness Peter Lambert, testifies to 
seeing a similar automatic reverser upon washing 
machines, and that he would know after he had 
seen the reverser operate with the washing ma- 
chines, but he did not know whether the fulling ma- 
chine could be made to operate and do tts work with an 
automatic reverser or not; that while he knew all 
about reversers, he knew nothing about the raw- 
hide machine. (Record, pages 15 and 16, folios 
40 to 43.) 


The evidence of Royer and Clerc and Lambert, 
taken all together, show perfectly well that while 


te 
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it was known that the reverser would do us work, 
it was not known whether the rawhide fulling ma- 
chine would do tts work with an automatic reverser, 
or not. This wasa thing that had to be karned by 
trial and by experiment, and this was the only 
thing of value in the combination. It was the 
work of the fulling machine that was to be utilized, and 
that was wanted, not that of the reverser. 


The combination was no more applying the 
reverser to the fulling machine than it-was ap- 
plying the fulling machine to the reverser. Un- 
til the two were put together and tested, no human being 
could tell whether they could be made to operate together 


and do practical work in the treating of rawhides or 
not. THIS I3 THE EVIDENCE IN THIS CASE. Neither 


this branch of the case, nor the evidence apper- 
taining to it, was before Judge Drummond at all. 


Not only was it doubted before Royer applied 
the reverser, whether the two would do practical 
work or not, but the doubt continued for a long 
while after he applied it. He found that the re- 
verser itself aggravated the troubles which before 
were encountered with the fulling machine, and 
it took a long and continued effort of trials, ex- 


periments, changes and more changes, before the © 


machine as an entirety could be made to work 


successfully in the work for which it was in- 
tended. | 
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In Merwin on the Patentability of Inventions, 


93, pages 299, 300, he says: 


“It is scarcely necessary to add that the ex- 
istence of an analogy between the old and the 
new use cannot be determined by the seeming sim- 
larity of the two uses, or by the fact that they 
ure both connected with the same object or 
class of objects. This is true, for the obvious 
reason that the new use may depend for its ef- 
ficacy upon some property in the old contrivance 
or process, or in the new object to which it is ap- 
plied, entirely different from any other called into 
play by the former use. 

‘“‘ Furthermore, despite the external similarity 
of the two uses, the knowledge and judgment of 
one skilled in the art where the new use is made might 
lead him to suppose that the new use was impossible; 
whereas, the genius of the inventor discovers 
the hidden cause which reverses this rational 
but incorrect judgment, and discloses the prac- 
ticability of the new use.” 


This rule of law fits and applies to the facts of 


this case perfectly. Few mechanics seeing the 


fulling machine reversed by hand; seeing the 


hides stop their winding operation at different 


points and requiring an instant stopping of the 
machine at Other times; seeing the hides stop for 


a 


while and then going on with their winding 


operation again, but requiring an extra number of 
revolutions’ of the shuft to fully wind them up; 
at other times seeing the second double coming 
into the hides before the first double was entirely 
worked out, would suppose or believe that the 
machine could be worked with an automatic 
reverser which would compel the machine to run 
a certain unvarying number of times in one 
direction, whether the hides were wedged and 
heated and burnt or not, and then arbitrarily 
reverse ata certain point; whether the hides had 
become entirely wound around the shaft or not. 
Royer himself. who knew more of the fullitg ma- 
chine, and of theart of fulling rawhides which he 
was bringing into existence, than any other man 
living, hardly believed it practicable, and when 
he tried it, it seemed for a considerable time to be 
impracticable. ‘There was no analogy between the 
work done in @ washing machine and the work 


done by a rawhide fulling nwichine. 


| respectfully submit, that by every legal test 
which the rules of law furnish, Royer'’s combin- 
ation was patentable. [twas new. It was useful. 
It was a combination in which the two machines 
operated conoinlly, producing a joint action and 
result that could not be produced by using them separ- 
ately. It required experiment and trial to know 


whether they could be made to do practical work 


tnyether ov not. After being put together it re- 
quired experiment and eange in the manner of 
using th at together hefore they would operate SHc- 
cessfully, The improvement sought'was an imn- 
provement of the fulling machine, not of the reverser, 
Royer first conceived the idea of the combination: 
he first made the combination; he first tried and 
tested the combination, and he first made the com- 
bination a practical success. He even wmvented the 
use for the combination. Had Royer not lived, 
there is no human probability that either the 
present article of fulled rawhide, or the processes 
or apparatus by which itis produced, would be in 
existence to-day. He is one of the very few in- 
ventors whose inventions apply to a subject mat- 
ter entirely original with, and created by them- 


selves. 


ln closing this brief it is proper to refer to the 
decision of His Honor, Judge Drummond, in the 
Chicago case. It is reported in 20 Federal Re- 
porter, 853. There are two cases decided, both 
being brought by Royer against the same de- 
fendants upon two different patents. One was 
the patent in controversy in this case, the other 
was his process patent. So far as this patent ts 
eoncerned, it seems to us that Judge Drummond 
entire ly overlooked the facet that the pittent i a com- 


hination pat ne, | believe | am justified i saying 
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‘th ut unless he had 80 orerlooved that FACT he would 


not have made the decision which he did make, 
but would have considered such a decision to 
have been contrary to the authorities, many of 
which | have herein cited. The opinion says: 
‘The first ease (Court No. 17,105) is founded on 
ae pat nt issued to the plaintiff, dated Jan. L&, 

18/6, which he ealls: “‘ An attachment for raw- 
‘* hide fulling machine.” Royer nowhere calls 
his pafent an attachment for rawhide fulling ma- 
chines. Neither is that what his pat jl is for. The 


claim or th, j/ tlejl alone di les what thi patent is 


for and what ut cov rs. No matter what is said or 


what is described in the specificatica of the 
patent, it is the claim alone that covers the iInven- 
tion and tells what th pat nt 8 for. Kivery thing 
described in the patent and not claimed, is there- 
by admitted to be no part of the invention which 
the pate ni covers. 

WV Millan vs. Rees. 5 Banning & Arden, 269. 

Delaware Coal & Ice Ca. vs. Packer, thid 296. 

Miller vs. Brass Co.. 104 U. 8.. page 5352. 

Ae ystoi Bridg: Uo. vs. Phenix Tron Co.. 95 

U.S., page 278. 
Merrill vs. Yeoman’s. 94 U. S.. 568. 
Railroad Co. Vs. Mellon. LO4 U. S.. L153. 


Aidd vs. Spence, 4 Fisher, 37. 


Johnson vs. Root. lisher, S351. 


Me Resson vs. Carnick. 9 Fed. Rep., 44. 


Brovwn vs. Hinkley 6 Fisher, page 372. 


Dennis vs. Cross, 6 Fisher, page 141. 


The claim of our patent is: 


‘* In combination with the drum A. of a rawhide 
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fulling machine operating to twist the leather 
‘alternately in one direction, and the other a 
i shifting device for the purpose of making 
‘the operation automatic and continuous sub- 
. stantially described.’ 

Had Judge Drummond fixed his attention 
upon the claim alone he must, we think, have 
said that the patent was for this combination, in- 
stead of looking at it as an “attachment for 
rawhide fulling machines,’and then we think if 
the evidence had in that case, as it has in this, 
showed the facts to be. that this combination was 
new. that it was useful, that it had never before been 
made, he would hardly have decided that such a 
combination was not patentable, simply because 
on of the elements had before that time heen used in 
other combinations. 

The difference between an “ attachment” and 
a “combination” are very important. In_ the 
cases reported of unpatentable aggregations, the 
devices were “attached.” The rubber tip was 
‘‘an attachement for’ pencils. While in com- 
binations the devices are.“ attached” to each 


other; all ‘“‘attached’’ devices are not “ com- 
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No. 1OOL., 


No. 93.—OCTOBER TERM, 1589. 


SUPREME COURT OF THE UNITED STATES. 


HERMAN ROYER, APPELLANT, 
US. 


SOLOMON ROTH AND L. P. DEGEN. 


BRIEF OF APPELLEE ROTH. 


MANUEL EYRE, 


COUNSEL FOR APPELLEE. 


IN THE SUPREME COURT OF THE UNITED STATES. 


HERMAN ROYER, APPELLANT, 
SOLOMON ROTIL AND L. VP. DEGEN. 


[rief if Appellee Beoth. 


This is a suit for infringement of U. S. Letters Patent No. 
172,346 for “improvement in machines for treating raw- 
hide.’’ According to the specification, * it consists in an au- 
tomatic device by which | ath enabled to run the machine 
in one direction for a sufficient length of time and then re- 
verse it, this process continuing automatically until the leath- 


er is finished.” 


Transcript, p. 31, fol. Sz. 


The patent is dated January L§, 1876. The ty) lieation 
Wiis filed Nov. 15, 1875. Trans.. }’. 1, fol. x]. 

The question on p. 25, fol. 67 —* It did the same thing when 
you got your patent, did it not?” refers toa patent for a 
fulling machine issued in 1868, and to which this Automatic 
Reverser was attached. 

The facts as to the making of the Automatic Reverser, 
patented by appellant, and for the infringement of which 
this suit was brought, are these: 

Peter Clere, as early as 1864, made a shifting device, 
which he attached to a washing machine, and continued to 
make such Automatic Reversers, and to place them in use; 
and between 1866 and 1869 he made the shifting device, 


of which the drawing in the patent is a representation. 


Transcript, p. 17. 
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JOHN B. WINTERS ET AL. VS. GEORGE F. SETTLE ET AL. 1 
a Supreme Court Idaho Territory. January Term, A. D. 1886. 


GeorcE F. Serrce et al., Pl’ffs & Respondents, 
v8. 


Joun B. Winters ef al., Def’ts & Appellants. 
Appeal from second judicial district, Alturas county. 


Sutherland & McBride, Bennett, Harkness & Kirkpatrick, att’ys 
for appellants; Huston & Gray, R. Z. Johnson, att’ys for respond- 
ents. 

Filed Oct. 1st, 1885. 

A. L. RICHARDSON, Clerk. 


] : Complaint. 


In the District Court of the Second Judicial District of Idaho Terri- 
tory in and for the County of Alturas. 


GeorGE F. Setrie and Jacos Reeser, Plaintiffs, 
v8. 
Joun B. Winters, FRANK GANARL, and JoHN WINKELBACH, De- 
fendants. 


The plaintiffs complain and allege— 

That on the 19th day of September, 1882, the plaintiffs were, and 
for a long time prior thereto had been and still are, the owners of 
and in the possession, as hereinafter shown, of that certain mining 
property, claim, lead, or lode situated in Bear Creek mining district, 
Alturas county, Idaho Territory, known and described as the 
“Vishnu,” being 800 feet in length by 200 feet in width, in, upon, 
and along said lode or ledge. 


2nd. 


That, so being the owners and in the possession of said property, 

the plaintiff- did, on the said 19th day of September, 1882, 

2 execute to said defendants a certain agreement in writing, 

whereby they licensed said defendants to work said “ Vishnu” 

mine and other mining property therein described, upon the terms 

and conditions in said agreement expressed, to and until the 27th 

day of Nov., 1883, a copy of which agreement, marked Exhibit “A,” 
— hereto annexed and forms a part of this complaint. 


ord. 


That in and by said agreement, as well as by a supplemental 
agreement, a copy of which is hereto attached, marked Exhibit “ B,” 
and made a part of this complaint, it was stipulated and agreed by 
and between the plaintiffs and defendants that said defendants 
should work said mine during the period aforesaid at their, the 
said defendants’, own expense; that they should keep the said prop- 
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erty free and clear of all liens and incumbrances for work or labor 
and should pay to the plaintiffs, as a consideration for the privilege 
of working said mine, one-half of the gross proceeds therefrom. 


4th. 


That it was further stipulated and agreed by and between 

3 the plaintiffs and defendants and was so expressed in said 
written agreement, Exhibit “A,” that if the said defendants 
should pay to the plaintiffs,on or before the 27th day of Nov., 1883, 
out of the proceeds of said mine or otherwise, the sum of forty thou- 
sand dollars ($40,000), then the plaintiffs should thereupon, by good 
and sufficient deed, transfer and convey to defendants the mining 
property in said agreement described, and it was understood and 
agreed by and between said parties that in the event of such pay- 
ment of said sum of forty thousand dollars ($40,000) by defendants 
to the plaintiffs within the time specified any and all sums thereto- 
fore received by the plaintiffs from the defendants as consideration 
for the use and working of said mine as aforesaid should be cred- 
ited upon and deducted from the said sum of forty thousand dollars 
($40,000). 


5th. 


That it was stipulated and agreed between the plaintiffs and de- 
fendants in and by the said agreement, marked Exhibit “A,” that 
if the said defendants should fail to fulfil and comply with any of 

the covenants or agreements or conditions therein expressed 
4 and by them to be done or performed or should not, on or 

before the said 27th day of Nov., 1883, pay to the plaintiffs 
said sum of forty thousand dollars ($40,000) as aforesaid, then the 
said defendants should lose and forfeit all rights, claims, demands, 
or privileges under or by reason of said contract, and should no 
longer enter upon or work said properties or any part thereof. 


6th. 


That said “ Vishnu” mine produces large quantities of high-grade 
ores carrying gold and silver of great value; that under and by 
virtue of said agreement, Exhibit “A,” and the license thereby 
granted the defendants proceeded to work said “ Vishnu” mine, 
and during the period embraced in said agreement continued to 
work and mine the said premises and extract large quantities of said 
ore. : : 

7th. 


That on the 24th day of Nov., 1883, the plaintiffs, at the request 
of defendants and for a consideration therein expressed, did make 
and execute to the defendantsa certain agreement in writing, wherein 

and whereby they extended the said agreement, so as afore- 
5 said made on the 19th day of September, 1882, to the 27th day 
of December, 1883, a copy of which last-mentioned agreement 
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is hereto annexed, marked Exhibit “C,” and forms a part of this 
complaint. 


Sth. 


That the period during which said defendants were entitled to 
work said mine under said agreement, Exhibit “A,” and said 
extension thereof, Exhibit “ B,” and within which they were to 
have the option of purchase of said property by the payment of 
said sum of forty thousand dollars ($40,000) expired on the 27th 
day of December, 1883, and said defendants have failed to pay the 
said sum of forty thousand dollars ($40,000) out of the working of 
the said mine or otherwise, and the whole sum paid by defendants 
to plaintiffs under said agreements amounts to the sum of twenty- 
one thousand dollars and no more, and the same was all realized 
out of the working of said mine and was not in excess of the moiety 
of the gross proceeds of said “ Vishnu” mine due plaintiffs under 
the said agreement for the license to work the same as aforesaid. 


Oth. 


6 That, notwithstanding the expiration of the time stipulated 

and agreed to in said agreements as aforesaid and the failure 
of defendant- to make payment, as in and by said agreements stipu- 
lated and to be paid, defendants defendants continue to work said 
“ Vishnu ” mine and to extract and remove therefrom large quan- 
tities of rich and valuable ores bearing gold and silver, to the great 
and irreparable injury of the said premises. 


10th. 


That said defendants are impecunious and insolvent, totally ir- 
responsible and incapable of responding in damages in any sum 
whatever; that during the thirty days’ extension of time provided 
for in Exhibit “ C” said defendants extracted and removed from said 
“Vishnu” mine large quantities of gold and silver bearing rock or 
ore of great value, for a part of which they have failed to account to 
plaintiffs; that said mine as now opened exposes a very rich 
chimuey of ore of great value, and defendants threaten to work out 
and extract the ore therefrom and to waste and destroy the sub- 
stance of said mine, and plaintiffs verily believe they will do so, to 
the irreparable damage of plaintiffs, unless restrained by the order 

of this court. 
7 Wherefore plaintiffs pray the judgment and decree of this 
court— 


Ist. 


That defendants be restrained from entering upon or interfering 
with the possession of said premises or from mining or extracting 
from said mine or removing from said mine or the dump thereof 
any rock or ore during the pendency of this action, and that on the 
hearing said order be made final. 
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2nd. 


That defendants come to an accounting with plaintiffs of and con- 
cerning any and all rock or ore taken from said mine by them or 
either of them, and that they pay over to plaintiffs a moiety thereof, 
and that the amount found to be due the plaintiffs upon such ac- 
counting be decreed to be a lien upon any and all rock or ore taken 
from said mine and rem: \ining in the hand- of defendants and. now 
upon the dump of said mine or elsewhere, and for such other and 
further relief as to the court may seem just and agreeable to equity. 

R. Z JOHNSON, & 
HUSTON & GRAY, 
Attorneys for Plaintiffs. 


8 Exuipit “A.” 


This indenture of lease, with the privilege of purchase, made and 
executed this 19th day of September, A. D. 1882, by and between G. 
I’. Settle and Jacob Reeser, of Rocky Bar, Alturas county, Idaho 
Territory, parties of the first part, and John Winkelbach, of said 


Rocky Bar, and John B. Winters and F. Ganahl, of the town of 


Hailey, I. T., parties of the second part, witness8th : 

That the said parties of the first part, for and in consideration of 
one dollar to them in hand paid at and before the ensealing and 
delivery of these presents, the receipt whereof is hereby acknowl- 
edged, do hereby covenant and agree to and with the said parties of 
the second part, their heirs or assigns, as follows, to wit: 

The said parties of the first part hereby grant, demise, and lease 
to the said parties of the second part the following-described prop- 
erty, situate, lying, and being near Rocky Bar, Alturas county, I. T., 
to wit: All that certain quartz-lode mining claim known as the 
“Vishnu” and consisting of an undivided eight hundred feet; also 
all of that certain quartz-lode mining claim, consisting of fourteen 

hundred (1,400) feet, on that certain vein of quartz contain- 
9 ing the precious metals, known as the “Idaho” and being 

the discovery claim on said “Idaho” ledge; also twelve 
hundred feet (1,200) on the “Golden” or “Sierra” quartz ledge; 
also twelve hundred (1,200) feet, more or less, on the “Chauncy” 
quartz ledge or mine; also the “Mountain Tunnel” and tunnel 
right. All of the above mines and quartz-lode claims commence at 
Quartz gulch and run thence easterly towards Dixie guleh—the 
“Vishnu,” eight hundred feet (800): the “Idaho,” fourteen hun- 
dred feet (1,400); the “Sierra” or “ Golden,” twelve hundred feet 
(1,200), and the “Chauncey,” twelve hundred feet (1,200), more 
or less—and are situated on the north side of Bear creek, on 
Idaho Hill; also four hundred feet (400) in the “ Wizzard King” 
quartz lode, commencing at Dixie gulch and running westerly 
four hundred feet (400); also the mill site at the mouth of 
Quartz gulch, with blacksmith shop and cabin thereon; all of 
the above-described property being situate at the upper end of 
Rocky Bar, in Bear Creek mining district, Alturas county, Idaho 
Territory, the “Vishnu” lying highest upon Idaho Hill, and 
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below it the “Idaho,” and next below the “Golden” or “Sierra” 
and the “ Chauncey.” being all the group of mines on said Idaho 
Hill south of Quartz gulch; also that certain engine and 
10 boiler, known as the old Idaho engine and boiler, now lying 
on said Idaho mill site, from the 27th day of November, 1882, 
on the expiration of a certain lease of the “ Vishnu” and “ Idaho” 
mines executed and delivered by the parties of the first part to 
Thomas Kitto, Charles Davey, and S. Parkinson, or in the event of 
an assignment of said lease by said lessees to the parties of the sec- 
ond part before the said 27th day of November, 1882, then from the 
date of such assignment, until the 27th day of November, 1883, upon 
the following terms and conditions: The said parties of the second 
part, so long as they shall deem fit, to hold said property and to 
mine and extract ore therefrom and to pay to the said parties of the 
first part one-half of the gross proceeds in manner hereafter specified, 
and when the sum of forty thousand dollars ($40,000) shall have 
been paid, either out of the proceeds of the mines or otherwise, by 
the said parties of the second part to the parties of the first part the 
said parties of the first part hereby covenant and agree, for them- 
selves, their executors, administrators, and assigns, to and with said 
parties of the second part, their heirs and assigns, to convey 
11 to them, by good and sufficient deed, all of the above-de- 
scribed property free and clear of all incumbrances upon 
such payment: Provided, That said sum cf forty thousand dollars 
($40,000) shall have been paid on or before the 27th day of Novem- 
ber, 1883. 

And the said parties of the second part hereby covenant and agree 
to enter upon said properties and to mine and extract ore from the 
same so long as they shall find it profitable; to do the work in a 
proper and workmanlike manner and at their own cost and ex- 
pense, and to hold:and keep said property free and clear of all cost, 
charge, or lien for the working of the same, and out of the gross 
proceeds of said mines to pay one-half thereof as fast as taken out 
to the said parties of the first part in the manner hereinafter speci- 
fied, and upon the expiration of the term hereby granted to sur- 
render up the possession of said premises, with all the improve- 
ments, to the said parties of the first part, unless on or before said 
27th day of November, 1883, the said sum of forty thousand dollars 
($40,000) shall have been paid, and in the event of the said parties 
of the second part or their assigns failing to comply with either of 

or any of the foregoing covenants or any covenant, promise, 
12 or thing herein contained on their part to be done, kept, or 

performed, that then it shall be lawful for said parties of the 
first part to re-enter, possess, and enjoy the above-described property 
and premises and every part thereof; and the said parties of the 
second part hereby agree, in the event of such non-performance on 
their part, tosurrender possession of said premises upon demand by 
said parties of the first part claiming their right to re-enter. 

It is hereby mutually covenanted and agreed by and between the 
parties to this instrument that the said parties of the first part shall 
have the right at all times of inspecting the said mines above de- 
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scribed and all mining operations and work thereon; that the said 
parties of the second part shall have the right at any time to stop 
work on said mines when they shall find or deem the same unprofit- 
able ; that in working said ores at each clean-up the said parties of 
the second part shall and will furnish a true account of all ore ex- 
tracted and milled and of all bullion received to the said parties of 
the first part; that in milling said ores so taken from said property 
the said parties of the first part, if they so desire, shall have 
LS an equal right with the said parties of the second part in 
milling said ores, cleaning and retorting the same, weighing 
and storing the bullion, until the said parties of the second part re- 
ceipt to thein for the one-half of the gross proceeds, it being expressly 
understood that upon each and every clean-up the said parties of 
the second part are to receipt to the said parties of the first part that 
they own one-half of the same, and that the said parties of the second 
part hold the same for them, and the said parties of the second part 
are then to dispose of the bullion to the best advantage and pay to 
the parties of the first part one-half of the proceeds thereof, in money, 
currency, or coin, and upon such payment the parties of the first 
part willcreditsaid purchase price of forty thousand dollars ($40,000) 
with the sum so received, and, lastly, that in no event shall the said 
properties above described or any part thereof be held for any claim, 
cost, charge, or lien for working the same by the parties of the 
second part under this instrument, but that all such work shall be 
done at the expense of the said parties of the second part solely and 
alone; and the said parties of the first part, for themselves, their 
14 executors, administrators, and assigns, hereby covenant and 
agree to and with the said parties of the second part, their 
heirs and assigns, to convey by good and sufficient deed all of the 
above-described properties free and clear of all incumbrances to 
them, the said parties of the second part, or their assigns at any 
time upon the payment to them, the said parties of the first part, of 
the sum of forty thousand dollars ($40,000), either out of the pro- 
ceeds of the mines or otherwise, on or before November 27th, 1883, 
in the manner hereinbefore specified by the said parties of the 
second part or their assigns; and it is hereby expressly and mutually 
covenanted and agreed that this covenant shall be taken, held, and 
deemed a covenant real running with and binding the land. 


[In witness whereof the said parties have hereunto set their hands 
and seals this 10th day ol Septem ber, 1SS?. 


(Signed) GEO.’ F. SETTLE. | SEAL 
JACOB REESER. ty 
JOHN WINKELBACH. |{seat.] ° 
JNO. B. WINTERS. oy, 
Fr. GANAHL, SEAL. | 


Signed, sealed, and delivered in presence of— 
SOL. NEWCOMER. 
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15 Exuisit “ B.” 


We, the undersigned, in consideration of the execution and de- 
livery to us of a certain lease, with the privilege of purchase, of the 
“Vishnu” and “Idaho” mines, and of other property of even date 
herewith, by Geo. F. Settle and Jacob Reeser, hereby covenant and 
promise to have each and every man employed by us in working 
said mines to sign the following contract, viz.: In consideration of 
my being employed by John Winkelbach, J. B. Winters, and F. 
Ganahl, the lessees of the “ Vishnu,” “ Idaho,” and other mines, I 
hereby covenant and agree to look alone to said lessees for my pay, 
and hereby waive all rights or claim that I may have in law or 
equity against the property or the owners thereof, G. F. Settle and 
J. Reeser. 

Witness our hands and seals this 19th day of September, 1882. 

(Signed) F. GANAHL. 
JNO. WINKELBACH. 
JNO. B. WINTERS. 


Signed, sealed, and delivered in presence of— 
SOL. NEWCOMER. 
16 Exaipir “C,” 

In consideration of the extension of the time of the above instru- 
ment for thirty (30) days or until and including December 27th, 
1883, we hereby consent and agree to take a deed for thirteen hun- 
dred and sixty-seven aud one-sixth (1,376}) feet, of the Idaho ledge 
instead of fourteen hundred (14,000) feet, as covenanted in the above 
instrument, and to pay interest at one (1) per cent. per month on 


‘the balance of the purchase-money from now until December 27th, 


1883, or any time it is paid prior to that date. 
Witness our hands and seals this 24th dav of November, 1883. 


(Signed) F. GANAHL. SEAL. 
JOHN WINKELBACH. fseat. 
JNO. B. WINTERS. SEAL. 


In consideration of the above covenants we hereby extend the 
time on the within instrument until and including December 27th, 


1883. 
Witness our hands and seals this 24th day of November, 18853. 
(Signed) GEO. F. SETTLE, [seat.] 
By V. 8S. ANDERSON, Ag’. 
J. REESER. [SEAL. | 
17° Territory or Ipano, | 2 


County of Ada, j 


George F. Settle and Jacob Reeser, being severally duly sworn, 
each for himself deposes and says that he is one of the plaintiffs in 
the above-entitled action; that he has heard read the foregoing 
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complaint and knows the contents thereof; that the samé is true of 
his own knowledge, except asto those matters which are therein 


stated on his own information or belief, and as to those mutters that 


he believes it to be true. 
GEO F. SETTLE. 
J. REESER. 


Subscribed and sworn to before me this. 2nd day of February, 
A. D. 1884. 
A. L. RICHARDSON, 
Clerk Dist. Court, 
By SOL. HASBROUCK, Deputy. 


18 (Endorsed:) District court, county of Alturas. Geo. F. 

Settle and Jacob Reeser, plaintiffs, vs. Jno. B. Winters, Frank 
Ganahl, and John Winkelbach, defendants. Complaint. Filed 
Feb. 4th, 1884. A. L. Richardson, clerk. Huston and Gray and 
Richard Z. Johnson, attorneys for plaintiffs. 


19 Demurrer to Complaint. 
TERRITORY OF IDAHO: 
In the District Court of the 2nd Judicial District. 


Geo. F. Serrite and Jacosp REESER ) 
is. a 


Joun B. Wiyvers, FranK GANAHL, and Jonn WINKELBACH. } 


CouNTY OF ALTURAS., 8&8: 


And now come the above-named defendants, John B. Winters, 
Frank Ganahl, & John Winkelbach, & demur to the complaint of 
the above-named plaintiffs, hereinbefore filed, & for grounds of de- 
murrer allege— 

ist. That said complaint does not state facts sufficient to consti- 
tute a cause of action. 

Wherefore defendants ask to be hence dismissed with their costs. 

Dated Hailey, Feb. 21st, 1884. 
FRANK GANAHL, . 

In Pro. Per. 
L. VINEYARD, , 
Att’y for Defendants. 


20 (Endorsed :) In the district: court, 2nd judicial district, 

county of Alturas, Territory of Idaho. Geo. F. Settle & Jacob 
Reeser vs. Jno. B. Winters etal. Demurrer. Filed Feb. 21st, 1884. 
A. L. Richardson, clerk, by E. E. Richards, deputy. 


VS. GEORGE F. SETTLE ET AL. 


JOHN B. WINTERS ET AL. 


| 21 Order Overruling Demurrer. 


In the District Court, Second Judicial District of Idaho Territory, 
in and for Alturas County. 


Present: Hon. Case Broderick, presiding judge. 


June Term, 1884. 
SATURDAY, June 21st, 1884. 
Geo. F. Serrce et al. 
v8. Civil No. 60. 
Joun B. Winters ef al. 
On this day the court announced its decision on the demurrer to 
complaint herein, heretofore argued and submitted. | 
Ordered, That said demurrer be, and the same is hereby, over- 
ruled, and that def’ts have until July Ist to answer. 
On motion of pl’ffs’ attys, ordered that said plaintiffs have leave 
to amend the complaint herein. 
22 Amended Answer. 
’ In the District Court of the Second Judicial District of Idaho in and 
| for Alturas County. 


Geo. F. Serrie and Jacosp Resser, Plaintiffs, 
vs. 
Joun B. Winters, FRANK GANAHL, and JoHN WINKELBACH, 
Defendants. 


The said defendants, answering the plaintiffs’ complaint filed herein, 
admit the making of the contract alleged in said complaint, and 
copies of which are annexed thereto, marked, respectively, Exhibits 
| “3° See ta 
The defendants deny that said plaintiffs, on the 19th day of Sep- 
tember, 1882, were or at any time since have been or are now the 
owners, or that either of them was then or has since been or now is 
the owner, free and clear of incumbrances, or qualified to convey the 
“Vishnu” mining claim mentioned and described in said com- 
plaint, according to said contract marked Exhibit “A;” and these 
defendants allege, on information and belief, that said plaintiff, 
Reeser, executed a mortgage and thereby mortgaged, on the 
23 ~ 15th day of June, 1881, to one A. J. Pfeiffer two hundred 
sixty-six and 4% feet of said “ Vishnu” mining claim for the 
principal sum of $7,372.54 and interest; that said mortgage was, on 
the same day, recorded in the office of the recorder of said Alturas 
county, in Book A of Mortgages, on page- 378, 379, & 380, and still 
remains on record uncancelled and wholly unsatisfied ; that these 
defendants or one of them is owner of 32$ feet, undivided, of the Idaho 
2—370 
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claim mentioned in said contract marked Exhibit “A,” being the 
number of feet and the same portion of said mining claim remitted 
by said contract, Exhibit “C,” and by reason of said defendants or 
one of them owning said feet they or he is tenant in common with 
said plaintiff in said mining claim. 

The defendants, on information and belief, deny that either or 
both of said plaintiffs owned, free and clear of ineumbrances or other- 
wise, on the 19th day of September, 1582, or since that time, the 
“ Golden” or “ Sierra” quartz ledge, the “ Chauncey ” quartz ledge, 
the “ Wizzard King” quartz lode, the “ Mountain Tunnel,” or the 

mill site deseribed in said contract. 
24 Aud these defendants deny that the said plaintiffs were or 
that either of them was, at the commencement of this action, 
in possession of the “ Vishnu” mining claim, or that they are oreither 
of them is now In possesslon thereof. 

These defendants also deny that said contract marked Exhibit 
“A” was a license or a lease, and aver that it was a contract of sale 
at their option ; that they immediately after the execution of said 
contract took possession of the properties therein described, pursuant 
thereto, as purchasers, then and thereby exercising their option to 
purchase the said properties; they agreed to pay no rent, and a 
reasonable rent or compensation for the right towork and mine said 
properties during the period mentioned in said contract would not 
exceed one-fourth of the gross proceeds of the ore extracted there- 
from. 

These defendants deny that the periods during ‘which these de- 
fendants were entitled to work said mines or to complete their pur- 
chase thereof under said contract expired on the 27th day of Decem- 
ber, 1835, or that the said contract of sale has been determined or 

ended. Said plaintiffs from time to time, during the period 
25 mentioned in said contract, assured the defendants and gave 

them to understand that they, the said plaintiffs, only wanted 
the money mentioned in said contract of sale and were willing to 
allow and consent to a reasonable time to pay the same with pro- 
ceeds of ores taken from said mining properties ; and these defend- 
ants aver that at the expiration of said period neither party in- 
tended or did any act to determine said contract, but tacitly con- 
tinued the same in force; that on the 29th day of December, 1883, 
these defendants paid on the purchase-money for said property and 
the said plaintiffs received the sum of 948.96 dollars, part of the 
said $21,024, and these defendants continued in possession of said 
properties and working the same at great expense in extracting ore 
and making improvements, after the 27th day of December, 1883, 
with the knowledge and consent of said plaintiffs; that during the 
period between December 27th, 1883, and February 11th, 1884, they 
expended about two thousand dollars in such work and improve- 
ments, and on the 20th day of January, 1884, the said plaintiff, 
Reeser, expressly stipulated to extend the time for the compietion 
of said purchase under said contract for thirty days from said 

date. 
26 That by said plaintiffs’ act and contruct they are estopped 
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from claiming that at the commencement of this action the said 
contract had been forfeited or determined or that time was of its 
essence. 

These defendants allege that neither or both of said plaintiffs, at 
any time when there was no express agreement to extend the time 
for the performance of the said contract, exercised or suffered option 
or gave any notice of his or their intention to put an end to said:con- 
tract. 

These defendants aver that they have paid on the said contract, 
Exhibit “A,” as part of the purchase price of the mining property de- 
scribed in said contract, the sum of $21,024.00, and they deny thatthe 
said sum was paid wholly or in part from the proceeds of ore extracted 
from said “ Vishnu” mine, but wholly from proceeds of ore extracted 
from said Idaho claim, and these defendants expended at least the 
sum of $34,000.00 in extracting the ores, reducing, and marketing 
the same to raise the sum of which the $21,024.00 is the half. 

These defendants deny that at the time of the commencement of 

this action they had failed to account to the said plaintiffs for 
| any gold or silver bearing rock or ore of great value or other- 
wise extracted from said “ Vishnu” mining claim or from 
said Idaho or other claims described in said contract, Exhibit “A.” 

The course of the business done under said contract was as fol- 
lows: Said plaintiff, Reeser, owned a mill for crushing rock and 
turning ores into bullion in the vicinity of said properties; these 
defendants employed the said plaintiff, Reeser, and his mill to reduce 
to bullion the ore extracted. The bullion was afterwards shipped 
to San Francisco, California, for market and remittances made of the 
proceeds according to the assay certificate of officers of the Govern- 
ment mint, on receipt of which payment was made to said plaintiffs. 
The first proceeds in the regular course for the ore taken from the 
mines after those accounted for came to defendants’ hands since the 
commencement of this action, and the ore taken out prior to January 
20th, 1884, and ineluding all that have been removed from the said 
mines and the ore-house thereof, have been milled and reduced to 
bullion by said Reeser, and thereafter delivered to these defendants 

to be shipped to market in said California. 
28 The defendants also allege that they proceeded in all that 

they did in working said mines after the 27th day of Decem- 
ber, 1883, in all respects as they had done before that time for the 
purpose in good faith of paying said plaintiffs the contract price for 
said properties, and but for the inter-uption caused by this action 
they would, as they verily believe, have completed the payment 
therefor. 

That prior to the filing of the answer herein, and on or about the 
22nd day of June, 1884, these defendants were prepared to make a 
formal legal tender of the balance due on said contract, viz., about 
$21,000.00, and endeavored to make such tender at Hailey, in said 
Territory, but were prevented from doing so by the statement of the 
plaintiffs and each of them that they would not, nor would either 
of them, accept or receive said sum of money or any part thereof. 
That in the cross-complaint of the defendants, filed herein Jan- 
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uary 30th, 1884, and on several occasions prior thereto, defendants 

offered and the y hereby offer to perform said contract on their part 

by paying any amount found due and still unpaid on the same for 

property mentioned in said contract and which the plaintiffs can 
convey. | 

29 And defendants hereby offer to so perform said contract on 
their part. 

These defendants deny that at the commencement of this action 
or at anv time they committed or threatened to commit waste on said 
property or were doing or threatening any acts which would be 
detrimental to said mine or subject these defendants to damages. 

These defendants deny that they are not of sufficient pecuniary 
ability to answer. for all damages that their acts would make them 
liable for. 

Wherefore defendants, having fully answered plaintiffs’ complaint, 
ask that the same be dismissed, and that defendants have judgment 
for their costs. 

SUTHERLAND & McBRIDE, 
BENNETT, HARKNESS & KIRKPATRICK, 
L. VINEYARD, Def’ts’ Att’ys. 


TERRITORY OF IDAHO, | 
County of Alturas, j5 


> « 
7a? « 


I, Jno. B. Winters, being duly sworn, depose and say that I am 
one of the defendants in the above-entitled action ; that I have 
heard read the foregoing answer; that the facts and statements 

therein contained are true of my own knowledge, except as 
30 to those matters stated on information and belief, and as to 
those matters I believe it to be true. 
JNO. B. WINTERS. 


Subscribed and sworn to before me this 8th day of July, A. D. 
1884. 
A. L. RICHARDSON, Clerk. 


(Endorsed :) In district court, Alturas county. Geo. F. Settle ef 
al., pl’ffs, vs. John B. Winters et al., def’ts. Amended answer. Filed 
July 8th, 1884. A. L. Richardson, clerk. Sutherland & McBride, 
L.. Vineyard, att’ys for def’ts. C. W. Bennett, of counsel. 


3 Amended Cross-Complaint. 


In the District Court of the Second Judicial District of Idaho er- 
ritory in and for the County of Alturas. 


Geo. F. Serrte and Jacosp Reeser, Plaintiffs, ) 

v8. 

Joun B. Winters, FRANK GANAAL, and JoHN WINKELBACH, | 
Defendants. 


Said defendants now, at the same time of filing their amended 
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answer to the plaintiffs’ complaint herein seeking and desiring to 
obtain affirmative relief affecting the property to which the action 
relates, makes this their amended cross-complaint and alleges— 

That on the 19th day of September, 1882, said plaintiffs entered 
into a contract in writing with these defendants for the sale by said 
plaintiffs to said defendants of certain mining claims and personal 
property therein described, among which claims were the “ Vishnu ” 
and “ Idaho,” situate in Bear Creek mining district, Alturas county, 

in said Territory, which contract is still in foree and unre- 
32 -cinded between said parties; a true copy of said contract is 

annexed to the original cross-complaint filed herein and 
marked Exhibit “A,” and is now made part of this amended cross- 
complaint. 

That immediately after the execution of said contract these de- 
fendants bought in the outstanding lease mentioned therein at an 
expense of five thousand dollars and took possession of the proper- 
ties described in said contract and exercised the option to purchase 
the same, vested in them under — by virtue of said contract, of 
which the said plaintiffs had immediate notice; that said defendants 
at once commenced work on said Idaho mining claim mentioned in 
said contract, prospecting for ore and developing the same; that they 
continued diligently thereafter to work the same until about the 11th 
day of February, 1884; that during said period they expended on 
said mining claim in development work & in improvements thereon 
and for repairs and preservation thereof the sum of thirty-four 
thousand dollars,and thereby enhanced the value of said property 
to that amount; that during the same period these defendants paid 
to said plaintiffs twenty-one thousand and twenty-four dollars on 

account of and on part payment of the purchase-money 
30 for said property soaivantel in and by said contract to them, 

and the said sum was receipted for by said plaintiffs ac- 
cordingly; that the time stated by said contract for the comple- 
tion of the payment and the conveyance of said property has been 
changed and delay mutually acquiesced in by the parties, for these 
defendants allege that on the 24th day of November, 1883, a sup- 
plemental agreement was entered into by and between said parties 
extending the time to the 27th day of December, 1883, a copy of 
which contract is annexed to the original cross-complaint filed 
herein, marked Exhibit B, and is made a part of this amended cross- 
complaint; that at the expiration of said period neither party in- 
tended or did any act to determine said contract, but tacitly con- 
tinued the same in force; that on the 29th day of December, 1883, 
these defendants paid on the purchase-money for said property and 
the said plaintiffs received the sum of $948.96 dollars, part of the 
said $21,024; that these defendants, being still in possession as 
aforesaid, continued thenceforth, as before, to work on the said Idaho 
mining claim a large force of men in the said development work 
and to obtain the means of completing said purchase ; that said con- 

tinued possession and work were with the knowledge, —— 
34 escence, and consent of said plaintiffs, and proceeded, 
without any objection whatever by them or either of them, 
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and in and about such continued work, after said Dee. 27th, 
1883, these defendants expended the sum of two theusand dollars; 
that after said 27th day of December, 1883, the defendants, by the 
development of the said mine as aforesaid, opened valuable ore 
bodies at depth, thus showing much greater value than had previ- 
ously been known to exist therein, and on the 20th day of January, 
1884, said plaintiff Reeser expressly extended the time to [for] these 
defendants to comply with their part of said contract for thirty days 
from said date, the said plaintiff Settle not objecting or in any 
manner or by any act dissenting until and except by the bringing 
of this original action; that during the month of January, 1884, 
gold-bearing rock to a considerable amount was extracted from said 
Idaho mining claim by these defendants and milled by said plain- 
tiff Reeser and the bullion delivered by him to these defendants to 
be shipped and marketed precisely as all the rock taken from said 
mine prior to that time had been milled and the bullion therefrom 

disposed of; that ever since the making of said contract the 
30 said defendants have been ready, willing, aud desirous of re- 

ceiving conveyance of said property, according to the intent 
and meaning of said contract, to make payment of the purchase- 
money mentioned in said contract and as modified by a supple- 
mental agreement made between said parties on the 24th day of No- 
vem ber, 1883, a copy of which is annexed to the original cross-com- 
plaint filed herein and marked Exhibit B and now made part of this 
amended cross-complaint; and these defendants are still ready and 
willing and hereby offer, as heretofore they have frequently offered, 
to make such pavment. 

These defendants further allege that said plaintiffs at no time 
since the making of said contract have been and are not now able 
to make conveyance, as required by said contract, of all the proper- 
ties therein described and thereby contracted as aforesaid to be sold 
to these defendants, beeause all the mining claim described in said 
contract as the contracted property, including the Montana tunnel 
and mill site, are situate on the public domain and have 
never been patented and the paramount title thereto is in the 
United States; secondly, because, as these defendants aver on 

information and belief, the plaintiffs do not have even 
36 the possessory title to any of the said properties, except 

the “ Vishnu” and a portion of the “Idaho” mining claims; 
thirdly, because there is of record in the office of the recorder of said 
Alturas county a mortgage, which is a subsisting security, uncan- 
celled and unsatisfied, for $7,272.54 and interest, executed by said 
plaintiff Reeser to one A. J. Pfiffer, covering and mortgaging 2663 
feet of said “ Vishnu” mining claim; and, fourthly, because, as 
these defendants are informed and believe, said plaintiffs are pos- 
sessed of only 1,362} feet of said Idaho mining claim, the remaining 
teet of said claim being owned as follows: 32} feet by defendant 
Winters and five feet by one John Dunlay; and these defendants 
further allege that the said plaintiffs nor either of them have ever 
demanded payment of the balance of said purchase-money nor 
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offered to convey the said properties or any part thereof on payment 
being made. 

These defendants are desirous to have the said contract, modified 
as aforesaid, specifically executed and performed, or if, by reason of 
the plaintiffs’ want of title or the defect of their title to any portion 

of said mining claims other than said Idaho, they are not 
O7 able to fulfill said contract entirely and as to all said mining 

properties, that the said contract be specifically performed so 
far as said plaintiffs are able to convey title thereto, proper deduc- 
tion being made from the purchase price specified in said contract ; 
and these defendants are ready and willing and hereby offer to pay 
the balance of the purchase price mentioned in said contract and 
interest for and on the proper conveyance of all the mining proper- 
ties described in said contract by good and sufficient deed, free and 
clear of all incumbrances, or the balance, if any, for such part of 
said properties as said plaintiffs can and shall convey under the 
decree of this court to these defendants. 

These defendants further allege that a ledge or lode of valuable 
gold-bearing rock has. been disclosed in said Idaho claim by the 
labor and expenditures aforesaid of these defendants, and that dur- 
ing the voluntary suspension of labor on said last-mentioned claim 
since the service of injunction obtained by said plaintiffs on their 
complaint in the said original action restraining said defendants 

from work on the said “ Vishnu” mining claim said plaintiffs 
38 have attempted by force to enter into the possession of the 

said “Idaho” mining claim and to work and mine and re- 
move and convert to their own use the said valuable gold-bearing 
rock, and thus waste and extract the substance of the said claim 
and property and deprive the said defendants of the benefit of their 
said purchase and their large expenditures in the improvement and 
development of the said property, and these defendants greatly fear 
the said plaintiffs will execute their said threats unless they are re- 
strained by this court. 

Defendants further allege that on account of the commencement 
by these plaintiffs of said original action and the injunction therein 
issued and levied upon these defendants they have been greatly 
damaged and injured in being thereby prevented from working 
said Idaho mining claim; that on account of said action and in- 
junction these defendants have been damaged in the sum of 
$25,000. 

Wherefore the defendants pray for relief by decree as follows: 

Ist. That said plaintiffs may be decreed to specifically execute 
and perform the said contract on their part entirely, or so far as 

they are able; to convey the properties deseribed therein on 
39 receiving from said defendants the remainder of the pur- 
chase-money which may be equitably due therefor. 

2d. That the court issue its order and injunction restraining the 
said plaintiffs from entering into or meddling or interfering with 
the said defendants’ possession of said Idaho mining claim and the 
works and openings leading thereto, and that on the hearing the 
said injunction be made perpetual. 


16 JOHN B. WINTERS ET AL. VS. GEORGE F. SETTLE ET AL. 


3rd. That the said defendants may have such further or other 
relief in the premises as they may be found equitably entitled to, 
besides judgment for said damages and costs. 
SUTHERLAND & McBRIDE, 
BENNETT, HARKNESS & KIRKPATRICK, 
L. VINEYARD, Def’ts’ Attys. 


TERRITORY OF IDAHO, } 
County of Alturas,  f{ 


a 


[, John B. Winters, being duly sworn, say that [am one of the 

defendants mentioned in the above-entitled amended cross-com- 

plaint, and that the same is true of my own. knowledge ex- 

40 cept as to the matters therein stated on information and be- 
lief, and as to those matters I believe it to be true. 


JNO. B. WINTERS. 


Subscribed and sworn to before me this 8th day of July, A. D. 
1884. 
A. L. RICHARDSON, Clerk. 


(Endorsed :) In district court, Alturas county, I. T. Geo. F. Set- 
tle et al., pl’ffs, vs. John B. Winters et al., def’ts. Amended cross- 
complaint. Filed July 8th, 1884. A. L. Richardson, clerk. Suther- 
land & McBride, L. Vineyard, att’ys for def’ts. C. W. Bennett, of 
counsel. | 


4] Answer to Amended Oross-Complaint. 


In the District Court of the Second Judicial District of Idaho Ter- 
ritory in and for the County of Alturas. 


GEORGE F. Serrie and Jacosp Regser, Plaintiffs, 
is, 


Joan B. Winters, FRANK GANARL, and Jonn Winkevsacn, De- 
fendants. 


Said plaintiffs, answering the amended cross-complaint of said 
defendants in the above-entitled action filed, deny— 

That said defendants, immediately after the execution of said Ex- 
hibit “A” oratany other time, exercised the or any option to purchase 
the or any properties described in said exhibit, and plaintiffs aver — 
alleged to have been performed by defendants, so far as the defend- 
ants performed the same at all, was performed by defendants tpon 
the “Vishnu” mining claim described in said Exhibit “ A” and 
mentioned in plaintiffs’ complaint herein. Plaintiffs aver that they 

have no information or belief as to the amount that defend- 
42 ants have expended on said properties mentioned in said 
Exhibit “A” or any of them, and deny that said defendants 
have so expended the sum of thirty-four thousand dollars or any 
sum equal to one-half of the net proceeds of the ores taken by de- 
fendants from said “ Vishnu” mining claim, and deny that said de- 
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fendants have thereby, or by said expenditures or otherwise or in 
uny way, enchanced the value of said property or of any or of all 
the property described in said Exhibit “A” that amount or in any 
amount whatever; but plaintiffs aver that said defendants, since 
they entered upon said premises and properties under said Exhibit 
“A,” have taken and extracted therefrom rich gold and silver bear- 
ing rock and ore of the net value of more than forty-five thousand 
dollars. Plaintiffs aver that all moneys paid by said defendants to 
plaintiff were so paid, under the terms of said agreement, as a part 
of the rent or royalty reserved in and by said Exhibit “A” out of 
the proceeds of said premises, and were and are less than one-half 
of such proceeds therein reserved and covenanted and agreed to be 
paid by said defendants to these plaintiffs. 
4° Plaintiffs aver that the time stated by said Exhibit “A” 
during which the defendants might have an option to pur- 
chase the premises has been changed or any delay acquiesced in by 
plaintiffs otherwise than by and is expressed in Exhibit “C,” at- 
tached to the complaint of these plaintiffs in this action filed, 
whereby said time was extended until and including the twenty- 
seventh day of December, 1883, and no further; and plaintiffs deny 
that — or after the expiration of said period or at any other time 
plaintiffs tacitly or otherwise or in any way continued said contract 
or option to purchase beyond said twenty-seventh day of December, 
1883 ; but, on the contrary, plaintiffs aver that they expressly refused 
so to do and frequently and and on the twenty-second day of Jan- 
uary, 1584, at said county of Alturas, demanded of said defendants 
that they surrender to plaintiffs the premises taken possession of by 
defendants under said Exhibit “A” and then remaining in their 
possession. 

Plaintiffs aver that said sum of nine hundred and forty-eight 9; 

dollars, part of said sum of $21,024 dollars alleged to have 
44 been paid by defendants to plaintiffs on the 29th day of De- 

cember, 1883, was a part of the proceeds of ore taken from 
said Vishnu mine prior to the 27th day of December, 1883, and was 
due and payable to plaintiffs as part of the royalty reserved under 
und according to the terms of said Exhibit “A.” 

Plaintiffs aver that the possession of the defendants and the or 
any and all work performed or money expended by defendants upon 
the premises after said twenty-seventh day of December, 1883, was 
so held, performed, and expended by the wrongful act of the de- 
fendants and without the consent or acquiescense of plaintiffs, and 
during said time defendants mined and extracted from the premises 
and converted to their own use ores of much greater value than the 
money and labor expended by them, for any part of which they 
have failed to account with plaintiffs. 

Plaintiffs Geny that after said twenty-seventh day of December, 
1883, by development of said mine or otherwise, defendants opened 
or discovered ore bodies or thus or otherwise showed greater value 

than had previously been known to exist therein. 
45 Plaintiffs deny that on the twentieth day of January, 
1884, or at any other time plaintiffs or plaintiff Reeser ex- 
3—370 
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tended the time to’said defendants to comply with their or any part 
of said contract for thirty days from said date or for or to any time 
subsequent to the twenty-seventh day of December, 1883 ; and plain- 
tiffs further deny that said Reeser milled any rock taken or ex- 
tracted from the premises by defendants during the month of Jan- 
uary, 1884, or had or delivered to defendants the or any bullion 
from any such rock. 

Plaintiffs deny that since the making of said contract or at any 
time prior to the twenty-eighth day of December, 1883, or for a 
long time subsequent to said date said defendants were ready or able 
to make payment of the purchase-money mentioned in said contract. 
Plaintiffs aver that they were at all times subsequent to the making 
of said Exhibit “A” and during the life thereof and at all times 
prior to the twentv-eighth day of December, 1883, ready, able, and 

willing to make conveyance, as required by said contract, of 
46 all the properties therein described or thereby contracted or 
offered to be sold to said defendants. 

Plaintiffs aver that at the time of the execution of said Exhibit 
“A” defendants well knew the nature of plaintiffs’ title and claim to 
the premises therein described, and that the same were situated on 
the public domain of the United States and held under the mining 
laws of Congress, and had‘never been patented by the Government of 
the United States, and plaintiffs then and there had and from thence 
have had and still have the possessory title thereto. 

Plaintiffs aver that at all times during the life of said Exhibit 
“A” and on the twenty-seventh day of December; 1883, as defend- 
ants well knew, plaintiffs were ready, willing, and able to have said 
mortgage mentioned in said amended cross-complaint released and 
cancelled of record and the premises therein described released and 
discharged from the lien thereof, and plaintiffs then and there 
offered to defendants so to do if defendants desired and were able 
to purchase said premises according to and under their option in 

said Exhibit “A,” but defendants then and there acknowl- 
47 edged their inability to make said purchase or to comply 

with said Exhibit “A,” to avail themselves of the option 
therein. 

Plaintiffs aver that they were at the time of the execution of said 
Exhibit “A” and from thence hitherto have been and still are pos- 
sessed of all of said Idaho mining claim, and deny that said de- 
fendant Winters and said Davey are or either of them is the owner 
of any part thereof. 

And, further answering said amended cross-complaint, plaintiffs 
aver that said Exhibit “A” was drawn by said defendant, Frank 
Ganahil, an attorney of this court, at the town of Rocky Bar, in said 
county, acting for and on behalf of both parties thereto; that at that 
time there was no other attorney-at-law or person learned in the law 
at or near said town of Rocky Bar; that theretofore said defendant, 
Ganahil, had acted as attorney for said plaintiff, Settle, and he then 
and there had the confidence of plaintiffs; that plaintiffs were un- 
able to fully understand the proper legal construction of said Ex- 
hibit “A,” and were compelled to rely and did rely upon said 
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Ganahl therefor ; that it was the agreement between plaintiffs 
48 and defendants that said defendants should have a lease of 
said premises to expire on the twenty-seventh day of Novem- 
ber, 1883, and should pay a rent or royalty of one-half of the pro- 
ceeds of the ores therefor, and should have an option to purchase the 
premises at any time on or prior to said date for the sum of forty 
thousand dollars, less the rent theretofore paid, but that upon failure 
to make such payment on or before said date defendants should at 
once and forever forfeit all right to said premises and to the pos- 
session thereof and at once surrender the premises to plaintiffs, and 
said defendant, Ganahl, represented to plaintiffs and assured them 
that such was the legal construction, force, and effect of said Ex- 
hibit “A,” and, upon being asked by plaintiffs, stated to plaintiffs 
upon his personal and professional honor, and pledged both to 
plaintiffs, that unless the full sum of forty thousand dollars was paid 
to plaintiffs on or before said twenty-seventh day of November, 
1883, defendants would, and would be bound to, at once quit and 
surrender up said premises, and that time was of the essence 
49 of said agreement; and after such pledges and representa- 
3 tions made as aforesaid plaintiffs, relying thereon, executed 
said Exhibit “A,” which, but for said pledges and representations so 
as aforesaid made by the said defendant, Frank Ganahl, an attorney 
of this court, they never would have done until the same was first 
examined and approved by an attorney tn their behalf. 

That at the time of drawing said Exhibit “A” said defendant, 
Ganahl, had full knowledge of the title, claim, and interest of plain- 
tiffs to the premises therein described, and was furnished with a 
written description of the several interests of plaintiffs in the prem- 
ises, from which he was directed to copy a description into said Ex- 
hibit “A.” 

Wherefore plaintiffs pray that said amended cross-complaint be 
dismissed at cost of defendants, and that the plaintiffs may have 
such other and such further relief in the premises as is just and 
agreeable to equity. , 

RICHARD Z. JOHNSON anp 
HUSTON & GRAY, 
Attorneys for Pl ffs. 


50 TERRITORY OF IDAHO, | 
’ > 3S 
Alturas County, j 


George F. Settle and Jacob Reeser, being severally duly sworn, says, 
each for himself, that he is one of the plaintiffs in the above-entitled 
action ; that he has heard the foregoing answer of the plaintiffs to 
the amended cross-complaint of the defendants read and knows 
the contents thereof, and that the same is true of his own knowl- 
edge, except as to the matters which are therein stated upon infor- 
mation and belief, and as to those matters he believes it to be true. 

GEO. F. SETTLE. 
JACOB REESER. 
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Subscribed and sworn to before me this 17th day of July, 1884. 
A. L. RICHARDSON, Clerk. 


51 (Endorsed :) In district court, Alturas county. George I’. 

Settle and Jacob Reeser ag’st John B. Winters et al. Answer. 
to amended cross-complaint. Filed July 17th, 1884. A. L. Ricb- 
ardson, clerk. Service of the within by copy, by clerk, admitted 
this 18th day of July, 1884. L. Vineyard, one of def’ts att’ys. 
Huston & Gray and Richard Z. Johnson, att’ys for pl’ffs. 


52 Stipulation. 


In the District Court of the Second Judicial District of Idaho Ter- 
ritory in and for the County of Alturas. 


GEORGE FI. SertLe and Jacop Reeser, Plaintiffs, ) 

v8. | 

Joun B. Wixters, JonN WINKELBACH, and FRANK GANABHL, { 
Defendants. 


It is hereby stipulated and agreed by and between the parties to 
the above-entitled action, through their respeétive attorneys, that 
said cause shall be heard upon the original and cross-complaint be- 
fore the judge of said district at Boise City, IL. T. 

That said-judge may make his findings of law and fact in said 
cause and file such findings and his judgment thereon: which 
judgment shall adjudge the right of the respective parties to an in- 
junction in said action as well as the other questions at issue therein. 
A copy of said findings, conclusions of law, and judgment shall be 
sent by the clerk of said court by mail to the defendants’ attorneys 

at Salt Lake City, Utah, and fifteen days after mailing the 
53 same the said findings, conclusions of law, and judgment 

shall be filed in the office of the clerk of said court, and from 
the time of such filing said judgment shall have the same force and 
effect as though regularly entered upon a trial of said case in open 
court; and said judgment shall be regularly entered at the next 
regular term of said court as of said term, and shall have the same 
force and effect as though entered upon a trial at said term, and the 
time for taking all steps for a new trial or appeal shall run from the 
date of such entry, and in and by said judgment the court may de- 
termine any question as to restraining either party pending an ap- 
peal, and for a reasonable time to perfect such appeal. 
SUTHERLAND anp McBRIDE, 
BENNETT, HARKNESS & KIRKPATRICK, 

Att’y- for Defendants. 

HUSTON & GRAY anp 
RICHARD Z. JOHNSON, Att’ys for Pl’ ffs. 


54 (Endorsed :) District court, Alturas county. Geo. F. Settle 
et al. vs. John B. Winters etal. Stipulation. Filed Jan. 27th, 
1885. <A. L. Richardson, clerk. . 
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55 Findings of Fact. 


In the District Court of the Second Judicial District of Idaho Ter- 
Territory in and for Alturas County. 


GreorGcE F. Serrie and Jacop Reeser, Plaintiffs, . 
ag'st 
Joux B. Wryters, FRANK GANARL, and JoHN WINKELBACH, | 
Defendants. 


The above-entitled action having been tried by the court without 
a jury, according to the written stipulation of the respective parties 
on file herein, Messrs. Huston & Gray and Richard Z. Johnson up- 
pearing as counsel for said plaintiffs and J.G. Sutherland, Esq., and 
M. Kirkpatrick, Esqr., appearing as counsel for said defendants, and 
the court having heard the evidence, oral and documentary, adduced 
by the respective parties, plaintiffs and defendants, and the argument 
of the respective counsel, and being fully advised in the premises, 
makes the following findings of fact and conclusions of law in said 
action : 


56 First —Facts Found. 


1. That on the nineteenth day of Septembr, 1882, the plaintiffs 
were in possession of and working by their lessees, Thomas Kitto 
and others, the Vishnu mining claim mentioned and described in 
plaintiffs’ complaint, and, being so in possession, the plaintiffs on 
said day made and executed to the defendants the lease, a copy of 
which is attuched to plaintiffs’ complaint and marked Exhibit “A,” 
and thereby leased and let to the defendants the Vishnu mining 
claim described in said complaint and other mining property (men- 
tioned in said Exhibit “A”) fora term ending November 27th, 1883, 
and thereby authorized and licensed the defendants to enter upon 
and work said Vishnu and other mining property upon the terms 
and conditions in said lease expressed during the term thereby 
created and to and until the twenty-seventh day of November, 1883. 

2. That by said lease it was stipulated and agreed that said term 

sbould commence from the twenty-seventh day of November, 
57 1882, on the expiration of a certain lease of the Vishnu 

and Idaho mines theretofore executed by plaintiffs to said 
Thomas Kitto and others, or in the event of an assignment of said 
last-named lease to the defendants before said twenty-seventh day 
of November, 1882, then that said term should commence from the 
date of such assignment and should continue until said twenty- 
seventh day of November, 1883. ‘ 

3. That inand by said lease said defendants, among other things, 
covenanted and agreed to enter upon said property and to mine and 
extract ore from the same so long as they should find it profitable 
during said term, and they were thereby authorized and licensed 
to hold said property and to mine and extract ore therefrom so long 
as they should deem fit during said term, and it was thereby stip- 
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ulated that said defendants should have the right at any time to 
stop work on said property when they should find or deem the same 
unprofitable. 

4. That in and by said lease a rent or royalty of one-half of tne 

gross proceeds of said property was reserved to plaintiffs, 
58 which defendants covenanted and agreed to pay to plaintiffs 

as fast as taken out, and said defendants therein covenanted 
and agreed that in working the ores taken from said property they 
would, at each clean-up, furnish a true account of all ore extracted 
and milled and all bullion received and pay to plaintiffs one-half 
the proceeds thereof. 

5. That said defendants entered into and took possession of said 
property under said lease, Exhibit “A,” as tenants of plaintiffs before 
said twenty-seventh day of November, 1882 (thev having secured an 
assignment of the residue of said term of said Kitto and others), as 
provided in said Exhibit “A,” and worked said premises and took 
and extracted a large amount of gold-bearing rock and ore there- 
from, and paid plaintiffs the sum of twenty-one thousand and twenty- 
four dollars as rent or royalty for said premises under and according 
to the terms of said lease, Exhibit A; but defendants have failed to 
pay over or account to plaintiffs for one-half of all the ores taken 

by defendants from said premises or one-half of all the 

59 bullion received by them therefrom; and all the said moneys 

so received by plaintiffs were received as rent or royalty under 

and according» to the terms of said lease; and were proceeds of ores 

mined and extracted from said premises prior to the twenty-eighth 
day of December, 1883. 

6. That in and by said lease, Exhibit A, it was further stipulated 
and agreed that the defendants should have an option to purchase 
said Vishnu mine and the other premises described in said lease at 
any time during said term or on or before said twenty-seventh day 
of November, 1883, for the sum of forty thousand dollars, either out 
of the proceeds of said mine or otherwise; and plaintiffs covenanted 
and agreed to make conveyance of said premises to defendants upon 
such payment, provided that said sum of forty thousand dollars 
should have been paid on or before the said twenty-seventh day of 
November, 1883; and it was further stipulated and agreed in and 
by said lease that in case of such purchase by defendants the rent 

or royalty received by plaintiffs under said lease should 
60 be applied upon or deducted from said purchase-money. 

7. That time was by the terms of said contract and by the 
understanding and agreement of the respective parties thereto at the 
time of its execution of the essence of the option to purchase. =, 

8. That in and by said lease the defendants covenanted and agreed, 
among other things, upon the expiration of the term thereby granted 
to surrender up the possession of said premises, with all the im- 
provements, to plaintiffs, unless on or before the said twenty-seventh 
day of November, 1883, the said sum of forty thousand dollars should 
have been paid. 

9. That on the twenty-fourth day of November, 1883, the plaintiffs, 
at the request of the defendants, extended the term and time of said 
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lease for thirty days or until and including the twenty-seventh day 

of December, 1883, and no longer, by the instrument marked Ex- 
hibit C attached to said complaint, and no other or further 

61 extension of said term or of said option was ever given, prom- 
ised, or assented to by the plaintiffs or either of them. 

10. That according to the terms of said lease and said extension 
said term and said option to purchase expired with said twenty- 
seventh day of December, 1885. 

11. That the defendants neglected, failed, and refused to make 
said purchase as provided in said option, and neglected, failed, and 
refused to pay plaintiffs said sum of forty thousand dollars on or 
before said twenty-seventh day of December, 1883, either out of the 
proceeds of said mines or otherwise, and failed to pay plaintiffs any 
sum of money whatever, except the said sum of twenty-one thou- 
sand and twenty-four dollars, lees than one-half of the gross pro- 
ceeds of said mines paid as rent or royalty as aforesaid. 

12. That notwithstanding such failure the defendants neglected, 
failed, and refused to surrender up the possession of said Vishnu 

mine or the or any of the premises and improvements at the 
62 expiration of the term granted by said lease as extended by 

said Exhibit “ C,” and continued to so neglect, fail, and refuse 
from and after said twenty-seventh day of December, 1883, to and 
until the commencement of this action, and during said time the 
defendants continued to work said Vishnu mine and to extract and 
remove therefrom large quantities of rich and valuable gold-bearing 
ores and threaten to continue so to do. 

13. That during said thirty days’ extension of time provided for 
in and by said Exhibit C the defendants extracted and removed 
from said Vishnu mine large quantities of gold and silver bearing 
rock or ore of great value, for a part of which defendants have ne- 
glected, failed, and refused to account with plaintiffs, either by pay- 
iment of one-half the proceeds or otherwise. 

15. That plaintiffs did not acquiesce or consent to defendants 
working or taining In or upon said premises after said twenty-sev- 
enth day of December, 1883. 

16. That the plaintiff Reeser did not and has not milled 

63 any gold-bearing or otlier rock or ore extracted by the de- 

fendants from the premises or from said Idaho mining claim 

during the month of January, 1884, or delivered any bullion there- 
from to the defendants. 3 

17. That defendants were not ready or able to pay and did not 
offer to pay said purchase-money of forty thousand dollars, less said 
rent or royalty paid as aforesaid, on or prior to said twenty-seventh 
day of December, 1853, or at any time prior to the month of June, 
1884, and their inability so to do did not arise from any act or de- 
fault of the plaintiffs or either of them. 

18. That subsequently to said twenty-seventh day of December, 
1883, and prior to the commencement of this action, and on the 
twenty-second day of January, 1884, the plaintiffs demanded pos- 
session of said premises from the defendants, but they then and 
from thence hitherto have neglected, failed, and refused to yield or 
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surrender such possession to plaintiffs, and liave hitherto neglected, 
refused, and failed. 

19. That the defendants expended on said premises described in 
said lease less than one-half of the proceeds of the ores taken there- 
from. 


64 Second.— Conclusions of Law. 


Ist. That said Exhibit A, a copy of which is attached to the 
plaintiffs’ complaint in this action, is a lease with an option to pur- 
chase the demised premises. 

2. That the defendants entered and took possession of the de- 
mised premises as tenants of plaintiffs under and by virtue of said 
lease, and still maintain the same, and have hitherto neglected, failed, 
and refused to surrender such possession, and they are estopped 
to dispute or question the title of plaintiffs to the demised premises. 

3. That the reservation to plaintiffs in and by said lease of one- 
half of the gross proceeds of the demised properties was a reserva- 
tion of a rent or royalty for the occupation and working of said 
properties, and the fact that the amount of said rent paid was to be de- 
ducted from or credited upon the purchase price of forty thousand 
dollars in case of the purchase of said properties does not affect its 
character as rent. 

4. That time was and was by the parties thereto under- 

69 stood and intended to be of the essence of said option to 

purchase, and the same expired under said lease and the 

agreement, Exhibit C, with the twenty-seventh .day of December, 
1883. : 

5. That defendants could only exercise their option to purchase 
said properties by the payment of the sum of forty thousand dol- 
lars, less the amount of royalty paid on or before said twenty-sev- 
enth day of December, 1883, and by their failure so to do lost all 
their rights under said option, and said option terminated, and de- 
fendants were bound by the covenants of said lease to surrender up 
the possession of said premises, with all the improvements, to the 
plaintiffs. 

6. That defendants are not entitled to a decree for the specific exe- 
cution or performance of said option to purchase either in whole or 
in part, and are not entitled to any order or injunction against 
plaintiffs in the premises, and are not entitled to any relief upon the 
vase made in their amended cross-complaint in this action. 

7. That plaintiffs are entitled to a decree perpetually en- 

66 joining the defendants from entering upon or interfering 

with the possession of said Vishnu mining claim and from 

extracting from said mine or removing from said mine or the dump 
thereof any rock or ore. 

8. That plaintiffs are entitled to a decree that defendants come to 
ap accounting with them of and concerning any and all rock and ore 
taken from said Vishnu mine by defendants during said term and 
not heretofore accounted for,and that upon the amount being ascer- 
tained they pay a moiety thereof to plaintiffs. 

April 18, 1885. CASE BRODERICK, 
District Judge. 
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Geo. F. Settle e al. 
findings of facet and conclusions of 
A. L. Richardson, clerk. 


(Endorsed :) District court, Alturas county. 
ag’st John B. Winters ef ai. 
law. Filed May 6th, 1885. 


67 In the District Court of Second Judicial District of Idaho 
Territory in and for Alturas County. 


GEORGE F. Serr_e and Jacos Reeser, Plaintiffs, 
ag st 
JoHN B. WINTERS, Paamer Gain and JoHn WINK- Judgment. 
ELBACH, Defendants. 

This cause came on regularly for trial under and in pursuance of 
the written stipulation of the respective parties on file in this action, 
Messrs. Huston & Gray and Richard Z. Selmnenn appearing as coun- 
sel for the piaintiffs and J. G. Sutherland, Esqr., and M. Kirkpat- 
rick, Esqr., appearing as counsel for the defendants. Whereupon 
the plaintiffs and other witnesses in their behalf on the part of plain- 
tiffs and the defendants and other witnesses on their behalf on the 
part of defendants were duly sworn and examined, and documentary 
evidence was introduced by the respective parties; and, the evidence 
being closed and the court having heard the argument of the re- 

spective counsel above named, the cause was by the respective 
68 parties submitted to the court for consideration and decision, 

and after due deliberation thereon the court files its findings 
of fact and conclusions of law in writing and orders that judgment 
be entered herein in favor of plaintiffs in accordance therewith. 

Wherefore, by reason of the law and the findings aforesaid, it is 
considered, ordered, and adjudged and decreed that the defendants 
be perpetually enjoined from entering upon or interfering with the 
possession of said Vishnu mining claim mentioned in the complaint 
in this action, situated in Bear Creek mining district, Alturas 
county, Idaho Territory, known and described as the “ Vishnu,” 
being eight hundred feet in length by one hundred feet in width, 
in, upon, and along said lode or ledge, and from extracting from 
said mine or removing from said mine or the dump thereof any 
rock or ore. 

It is further considered, ordered, adjudged, and decreed that said 
plaintiffs are entitled to an accounting with the defendants of and 
concerning any and all rock and ore taken from said Vishnu mine 

by defendants during said term and not heretofore accounted 
69 for, and that it be referred to A. L. Richardson, Esq., the 
clerk of this court, to take and state such account. 

And it is further considered, ordered, adjudged, and decreed that 
defenaants take nothing by their cross-complaint in this action ; that 
their amended cross-complaint in this action filed be, and the same 
is hereby, dismissed ; that defendants are not entitied to any order 
restraining plaintiffs from the enjoyment of said premises prior 
to or sendin any appeal that may be taken in this action, and 
that the said plaintiffs have and recover of and from the said de- 
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fendants the said plaintiffs’ costs and disbursements incurred in 
this action, amounting to the sum of — dollars. 


April 18, L885. | 
CASE BRODERICK, 
District Judge. 


70 (Endorsed :) District court, Alturas county. Geo. F. Set- 

tle et al. ag’st John B. Winters et al. Judgment. Filed May 
6th, 1885. A. L. Richardson, clerk, by B.S. Prickett, deputy. 
71 Order Entering Judgment. 


In the District Court of the Second Judicial District of Idaho Ter- 
ritory in and for Alturas County. 


Present: Hon. Case Broderick, presiding judge. 
May Term, A. D. 1885. 
Tuurspay, May 28, 1885. i 


GEo. F. Serre e al. ) 


v8. al 
J. B. Winters ef al. ( 


On motion of J. W. Huston, Esq., of counsel for plaintiffs, ordered 


that judgment be entered herein in favor of plaintiffs and against 

defendants in accordance with the findings of the court: heretofore 

filed in said cause. : 
72 In the District Court of the Second Judicial District of Idaho 

Territory in and for Alturas County. 

“i a oa ' 

GrorGE F. Serr_e and Jacosp Regser, Plaintiffs, | ’ 

Us. ' 

Joun B. Winters, FRANK GANAHL, and JOHN WINKELBACH, ; 

Defendants. | 

Notice of Intention to Move for a New Trial. | 

- 


To R. Z. Johnson, Esq., and Huston & Gray, att’ys for plaintiffs; A. 

L. Richardson, clerk of said court: 

Please take notice that it is the intention of said defendants to 
move said court in the above-entitled action for a new trial on ‘the 
original and cross complaint on the following grounds, namely : 


[. 


oo 


Errors in law occurring at the trial and accepted to by defand- 
ants in the following particulars, viz: 
1. The court erred in receiving in evidence and refusing defend- 


a 
OER 
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ants’ motion to strike out the certified copy of the lease 

73 or agreement annexed to the complaint and the supplemental 

agreement, also annexed to complaint, and thereupon notic- 

ing that the plaintiffs held the affirmative side of the case and was 
entitled to open and close. 

2. The court erred in excluding the evidence offered by defend- 
ants in the answer of Geo. F. Settle in an action heretofore brought 
against him in this court by Jacob Reeser, in which answer said 
Settle stated and admitted that one John Dawley owned five and V. 
S. Anderson thirty-two and 4 feet in the Idaho mining claim. 

3. The court erred in overruling the following question pit by 
defendants to witness Winkelbach: “ Was one-half of the proceeds 
paid as purchase-money or as rent?” 

4. The court erred in overruling defendants’ objection to questions 
put to witness, George F. Settle, and others calling for circumstances 
and conversations occurring prior to and at the time of the execu- 
tion of the contract annexed to the complaint and then marked Ex- 
hibit “A” to control or effect the construction and effect of said con- 

tract. 


74 5. The court erred in overruling defendants’ objection to 


questions put to witness, George F. Settle, calling on him to 
state whether he assented to the contract annexed to the complaint 
and then marked Exhibit C, whether Anderson was authorized to 
execute it, and when the execution thereof was assented to and 
ratified. 

6. The court erred in overruling defendants’ objection to the fol- 
lowing question by plaintifl-, put to witness, George F’. Settle: “ What, 
if any, direction had you given to Anderson to execute it, or what 
authority ?” 

7. The court erred in overruling defendants’ objection to the fol- 
lowing question put by plaintiffs to said witness, George F. Settle: 
“ What knowledge did you have of the working after the 29th of 
December and before the commencement of this action ? ” 

8. The eourt erred in overruling defendants’ objection to the fol- 
lowing question put by plaintiff to witness, George F. Settle: “ What 
directions, if any, did you give Reeser in consequence of receiving 

such information?” And in overruling defendants’ objec- 
70 tion to the answer to said question and motion to strike out 
said answer. 

9. The court erred in overruling defendants’ offer in evidence of 
affidavit of George F. Settle, dated and sworn to on Sept. 29th, 1877, 
as to the mines in question being capable of paying working ex- 
penses or wages. 


I. 


Insufficiency of the evidence to justify the decision and findings 
of the court in the following particulars : 

1. In finding, as stated in finding No. 1, that the instrument 
therein referred to as attached to the complaint and marked Exhibit 
A is a lease. 


i. the tenet naernitlloninliaesi atti itt, 
* 


+ 
\ 


28 JOHN B. WINTERS ET AL. VS. GEORGE F. SETTLE ET AL. 


In finding, as stated in findings numbered 3, 4, 6, 8, 10, and 
19, that the parties stipulated in a lease. 

In finding, as stated in finding numbered 3, that defendants 
were by said Exhibit A licensed. 

4. In finding, as stated in finding No. 4, that by said Exhibit A 
a rent or royalty was reserved to said plaintiffs which defendants 

covenanted to pay. 
76 5. In finding, as stated in finding- No-. 5 & 11, that-defend- 
ants entered into and took possession under a lease or as 
tenants of plaintiffs. 

6. In finding, as stated in finding No. 5, that defendants paid 
plaintiffs rent or royalty. 

7. In finding, as stated in finding No. 5, that the mone ys received 
by plaintiffs from defendants were received as rent or royalty. 

8. In findin », as stated in findings No-. 6,7, & 10, that by said 
Exhibit A it was stipulated that said defendants should have an 
option to purchase. 

%. In finding, as stated in finding No. 6, that it was agreed that 
rent or royalty received by plaintiffs snould be applied as purchase- 
money. 

10. In finding, as stated in finding No. 7, that time was of the 
essence of the contract in said Exhibit A or of ay option to purchase. 

11. In finding, as stated in No. 9, that no extension of time on 

Exhibit A after December 27th, 1883, was given, promised, 
V7 or assented to by plaintiffs. 
12. In finding, as stated in finding No. 9, that there had 
been an extension before said date of the term of a lease. 

13. In finding, as stated in finding No. 10, that defendants’ option 
to purchase expired on the 27th day of December, 1883. 

14. In finding, asstated in findings No-. 11 & 12, that defendants 
neglected, failed, and refused to make said purchase. 

15. In finding, as stated in findings No-. 11 & 12, that defendants 
were in default in respect to making payment of $40,000 or any part 
thereof as purchase price. 

16. In finding, as stated in finding No. 12, that possession for a 
term had been granted and extended. | 

17. In finding, as stated in finding No. 12, that defendants con- 
tinued in possession after their rights had ceased or expired. 

18. In finding, as stated in finding No. 13, that the Vishnu mine 
produced large or any quantities of high or any grade of gold 

silver ores. 
78 19. In finding, as stated in finding No. 14, that defendants 
have neglected, failed, or refused to account with plaintiffs for 
gold or silver ores extracted and removed from the Vishnu mine or 
bullion made therefrom. 

20. In finding, as stated in finding No. 15, that plaintiffs did not 
acq ulesc e in nor consent to defend: ants’ working or mining upon said 
premises after December 27th, 1883. 

21. In finding, as stated in finding No. 16, that plaintiff Reeser 
did not mill any rock or ores extracted by defendants from the Idaho 
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mining claim in January, 1884, and did not deliver bullion there- 
from to defendants. 


22. In finding, as stated in finding No. 17, that defendants were 
not ready or able to pay the purchase price on ore prior to Decem- 
ber 27th, 1883, or at anv time before the month of June, 1884. 


« ‘ 23. In finding,as stated in finding No.18, that plaintiffs demanded 
} possession on the 22nd day of January, 1854. 


24. In finding, as stated in finding No. 19, that defendants 
79 expended in said premises less than one-half of the proceeds 
of ores taken therefrom. 


ITT. 


That the decision and judgment are against law in the following 
particulars : 


1. The findings of fact contain an erroneous rehash and construc- 
tion of the written contract referred to as Exhibit A. 


2. Each and every of the conclusions of law filed with the findings 
of fact and numbered one to eight, inclusive, and the judgment based 
thereon, are and each of them is contrary to law and erroneous. 


3. The original complaint is insufficient. It does not state facts 
sufficient to constitute a cause of action, and facts necessary to a cause 
of action in favor of plaintiffs are not found. 


4. All the issues made by the pleadings have not been disposed of 
by the findings. 


5. Findings of fact do not warrant the judgment. Said motion 
will be made upon the minutes of the court and reference will be 
had to the pleadings, orders of the court, and stipulations of the 

parties on file, the deposition of Frank P. Cavanah, and the 
80 phonographic report of the testimony on file. 


SUTHERLAND & McBRIDE, 
BENNETT, HARKNESS & KIRKPATRICK, 
Att'ys for Def'ts. 


May 23, 1885. 


(Endorsed :) District court, 2nd judicial district, Alturas county, 
Idaho. Geo. F. Settle et al. vs. Jno. B. Winters et al. Filed May 28, 
1885. <A. L. Richardson, clerk. Copy of the within ree’d May 28, 
1885. Huston & Gray, pl’ffs’ att’ys. Sutherland & McBride, Ben- 
nett, Harkness & Kirkpatrick, def’ts’ att’ys. 
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81 Order Overruling Motion for New Trial. 


In the District Court of the Second Judicial District of Idaho Terri- 
tory in and for Alturas County. 


Present: Hon. Case Broderick, presiding judge. 
May Term, A. D. 1885. 
THurspay, May 28th, 1885. 


Gro. F. SETTLE et al. ) 
vs. » 
Joun B. WINTERS ef al. 


Now, on this 28th day of May, 1885, came the plaintiffs, by Jo. W.. 
Huston, Esq., of counsel, and the defendants, by M. Kirkpatrick, 
Esq., of counsel, and thereupon the defendants’ motion for a new 
trial herein came regularly on to be heard, and after argument by 
said counsel the court, being fully advised in the premises, ordered 
that said motion for a new trial be, and the same is hereby, over- 
ruled. (To which ruling and decision overruliag said motion the 
defendants, by their.said counsel, then and there excepted in due 
form of law.) 


§2 In the District Court of the Second Judicial District of Idaho 
Territory in and for Alturas County. 


Plaintiffs, 
vs. > Statement on Appeal. 
Joun B. Winters, FRANK GANAHL, & JOHN 
WINKELBACH, Defendants. 


GeEoRGE F. Setr_e and Jacon ser 


Pursuant to stipulation of the parties consenting thereto this 
action on the original and cross complaint was tried before Hon. 
Case Broderick, district judge, at his chambers, in Boise City, Ada 
county, Idado Territory. The trial was had without a jury and 
commenced January 29th, 1885, and was concluded and case sub- 
mitted to and taken under advisement by said judge on the 7th 
day of March, 1885. 

The following are the proceedings and testimony taken on. said 
trial. R.J. Johnson and Huston & Gray appeared as counsel for 
said plaintiffs and M. Kirkpatrick and J. G. Sutherland as counsel 
for defendants : 

The plaintiffs offered in evidence certified copies of the lease or 

agreement and sup-lement thereto, which are annexed to 

83 the complaint and marked, respectively, Exhibit- A & B and 
Exhibit C, and on the same being read the plaintiffs rested. 
Defendants, by their counsel, move the court to strike out said 
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plaint and their execution aileged in the complaint and expressly 
admitted in the defendants’ answer and cross-complaint; that there- 
fore their tenor and execution is not in issue; that, the plaintiffs’ 
case calling for no proof on any matter in issue, the defendants 
have the opening, and will be entitled to a close. This motion 
being resisted by the plaintiffs, the court: ruled and decided that 
plaintiffs were entitled to put said documents in evidence and to 
open and close; therefore that said motion be denied. Defendants 
then and there excepted to said ruling. 

The defendants, to maintain and prove the issues on the original 
and cross coinplaint in said action, produced and examined witnesses 
as follows: 


Testimony of Thos. Kitto. 


Tuomas Kirtro, being duly sworn, testified as follows : 
(By M. KIRKPATRICK :) 


Q. Where do you reside? 
A. Rocky Bar, Alturas county, Idaho. 
. How long have you lived there? 
84 A. I came to Rocky Bar first in 76. I lived there and 
Atlanta ever since. I have been there since ’80; up to that 
time I lived in Atlanta. 

q. And partly in Rocky Bar? 

A. Yes, sir; back and forth. 

Q. What is your age? 

A. Forty-two. 

Q. What is your occupation ? 

A. A miner. 

(. How long have you been engaged in mining? 

A. Thirty years. | ) 

Q. Will you please state in what places and country ? 

A. I was first brought up in mining in England, and from there 
to Michigan, Colorado, Pennsylvania, New Jersey, Illinois, Obio, 
Nevada, and Idaho. 

Q. You are a practical miner? 

A. Yes, sir. 

Q. Has your experience been quite extensive ? 

A. Yes, sir. 

Q. Do you know the parties to this controversy ? 

A. Yes, sir. 

Q. How long have you known John B. Winters ? 

A. Since ’82. 

Q. At what place ? 

A. Rocky Bar. 

Q. How long have you known Mr. Ganahl ? 

A. Same time. 

Q. How long have you known Mr. Winkelbach ? 

A. Since 76. 
85 Q. Where did you first know him? 
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A. Rocky Bar. 

. How long have you known Mr. Reeser ? 

A. I have only been personally acquainted with Reeser since 80. 

Q. At what place? 

A. Rocky Bar. I had seen him before on several occasions, but 
was not acquainted with him. 

(). Before that time ? 

A. Yes, sir; I did not get acquainted with him until ’80. 

Q. How long have you known Mr. Settle? 

A. I first saw him in ’76, but did not get acquainted with him 
until ’80. 

Q. At what place? 

A. Rocky Bar. 

Q. Have you been well acquainted with Reeser and Settle since 
that time ? 

A. Yes, sir. 

Q. Have they lived at Rocky Bar most of the time since that 
time? 

A. Yes, sir; Mr. Settle has been away some. 

Q. In what capacity, if any, have you been employed by defend- 
ants ? 

A. I have been employed as foreman of the mine. 

Q. Mining foreman ? . 

A. Yes, sir. 

Q. For how long? 

A. Since 1882. 
86 Q. Upon what mines? 
A. Idaho and Vishnu. 

Q. As mining foreman what were your duties ? 

A. Having full charge of the men; looking after the mine and 
superintending the mine. I was foreman. 

@. When did you first commence as mining foreman for the de- 
fendants ” 

A. In 1882; I think it was the 22nd day of September, ’82. 

Q. Have you continued in their employment ever since ? 

A. Yes, sir. 

Q. Prior to that time did you have any connection with the 
Vishnu and Idaho mines? 

A. Yes, sir. I was one of the lessees. 

Q. Do you mean yourself and others ? 

A. Yes; others and myself had a lease on the mine from Reeser. 

Q. At what time did you take that lease ? 

A. We commenced the 27th of November, 1880. 

®. And continued as lessees until what time? 

A. Until the 22nd of September, 1882. 

Q. What was the term of your lease? 

A. Two years. 

Q. Extending, then, to the 27th of November, ’82 ? 

A. Yes, sir. 

». Will you state what the condition of the mine was at the time 
you took your lease ? 
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87 Mr. Jounson: We object as being immaterial and irrele- 
vant, 


THe Court: He may answer. 


Witness: We took the lease in ’80. The mine was ina very bad 
condition as regards ore. ‘There was none in sight. We had to do 
a good deal of dead work to find ore. Werun a tunnel, but did 
not find much there; came back and made a new tunnel. Our 
lease compelled us to come back and sink a shaft. I think it was 
50 feet from the level of the Montana tunnel. We enlarged the 
shaft and sunk below that 75 feet in order to find ore. There was 
no ore in the mine in sight at the time until we sunk this shaft 
down. We took out some little ore there. The water got bad and 
we went back to another part of the mine, where we started first. 

Q. You worked the mine under that lease up to the 19th of Sep- 
tember? 

A. To the 22nd of September. 

Q. There was still, then, a little over two months of your lease un- 
expired when you quit operations ? 

A. Yes, sir. 

Q. Was there any conditions in your lease as to any sale that 

| Reeser and Settle might make ? 
88 Mr. JoHNSON: Was your lease in writing ? 
Witness: Yes, sir. 


Objected to as secondary evidence and immaterial. Plaintiffs’ 
counsel also object to any evidence being given as to the contents of 
that lease on the ground that it is secondary evidence and incom- 
petent and irrelevant. 

Overruled and duly excepted to by plaintiffs’ counsel. 


Witness: The conditions were that if the property was sold that 
we was to get ten thousand dollars if the mine was sold during our 
lease. 

Q. Was the property bonded or agreed to be sold by Reeser? 

A. It was bonded. 

Q. To whom? 

A. Mr. Pfifer. 

Mr. Jonnson: How did you know those facts? 

Witness: Because the mine could not be bonded until we agreed 
to it. 

Mr. Jonnson: Were those things all in writing? 

A. Yes, sir. 


(Plaintiffs’ counsel offer the same objection to this part of the tes- 
timony—that it is secondary evidence and incompetent and irrele- 
vant. 

Objection overruled; to which plaintiffs, by counsel, duly ex- 
cepted.) 


Direct examination resumed: 


89 Q. At what price? 
5—370 


an ss aneme 
aerate 
eet 
ee 
i 


mii te ee — 


34 . -TYTEe De? , - 
» JOHN B. WINTERS ET AL. VS. GEORGE PF. SETTLE ET AL. 


A. Thirty or forty thousand dollars; would not be positive, but 
think it was forty thousand. 
(). Under your lease did you and your associates work continu- 


ously? 
A. Yes, sir. 
Q. Was any sale made under that Pfifer bond ? 
A. No, s! 


Q. With what force of men did you work ? 

A. As high as 12 and down to 8. 

©. What was the average? 

A. About 6 men. 

Q. Did you take out much ore? 

A. We did not take out a great quantity. The first year we did 
not take out much, but in the second year we took out considerable 
more than we did the first year. 

(). Did you strike any body of ore the second year ? 

A. We struck a body in the first year, but did not work in it much 
until the second year. 

. About what size body ? 

A. Averaged about 20 inches. 

Q. Did you work that body much during your lease? 

A, No, sir. 


©. Was it soon after exhausted ? ‘ 
90 A. Yery quickly after the other parties took hold. 
(). After the defendants came in? 
A. Yes, sir. 


Q. What was the condition of it when they came in? 
A. There was 15 or 20 inches when they came in; it looked pretty 
ek anent at that time, but it soon cut out without a slide. 
Do you know the time when defendants made their contract 
that is in question in this action with Reeser and Settle? 
A. Yes, sir. | 
Q. That was September 19th, ’82? 
A. Yes, SL. 
Q. Was any arrangement made by Mr. Winters with you about 
your lease at that time? 
A. Yes, sir. 
@. What was it? 
A. We were to have $5,000 to give up possession of the mine. 
Q. Did you sell your lease to the defendants? 
A. Yes, sir. 3 
Q. They paying you $5,000 for the unexpired time ? 
A. Yes, sir. 
Q. What date was that? 
A. On the 22nd day of September, 1882, when we started in for 
them first. 
91 Q. That was the time when you assigned your lease to the 
def’ts? 
A. Yes, sir. 
Q. You then engaged as mining foreman for the defendants in 
the Idaho and Vishnu mines 
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A. Yes, sir. 

Q. Please go on and describe the mining operations from that 
time until the levy of the injunction in this case, which was on the 
lith day of February, 1884. 

A. We worked some time in this ore, as long as it lasted; the 
body that was in the mine when they bought it, we worked that 
out, which did not prove to be very extensive; only got about fifty 
tons. Then we had to prospect to find more ore; in order to do 
that we had to run a tunnel. We drifted a tunnel east and struck 
ore. We had a small seam to start on, which did not prove to be of 
any account until we got in considerable distance; it was then good 
ore. We drifted through that body and had stoped it out on the 
back and then had to hunt for another. 

Q. How far did you drift on that body? 

A. 75 feet in good ore. 

Q. What quality of ore was it? 
92 A. If it was milled by itself I think it would average $50 
per ton. It was milled with other ore and did not pay quite 
as much—probably $35 or $40; I do not know the exact amount. 

Q. About what width was the ore body? 

A. Averaged about 20 inches wide. 

Q. Did it pinch out entirely ? 

A. Yes, sir; it pinched out overhead and ahead of us, but did not 
pinch out going down, but left it in the bottom of the tunnel; then 
we had to drift farther east—east of the Montana tunnel; then we 
struck into another ore body. 

Q. How far did you drift without ore? 

A. Did not know the distance; it was a good distance; probably 
75 feet; little over or under. The nextore body was not as good as 
the first one. It was lower grade but a larger ledge. It would 
probably average about 2 feet. We also worked that out above 
the tunnel. 

Q. This average value was about how much? 

A. About $35 per ton. 

Q. What became of that body? 

A. We worked out all we could reach from that level. We 
93 could not get down below it, and had to hunt further ahead 
last. 

©. How far? 

A. I think something over 100 feet, and then cross-cut about 200 
feet, about 40 feet from the starting point. We struck into a ledge, 
but could not say as to the value. We just run through it and did 
not mill any ore that came bout of it on account — some old work 
being done there before I came to the country. 

Q. That was all the ore you found in that cross-cut ? 

A. Yes, sir. 

Q. Could ore in this body that you run across have been taken 
out at that time with economy ? 

A. No, sir. 

Q. Is that the reason you did not take out that ore? 

A. Yes, sir. 
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Q. Why could it not? 

A. Because we had to sink for it, and in order to sink we would 
have to hoist the water and dirt. Our tunnel run out nearly level 
with the ditch—I think 10 or 12 feet above the gulch—and would 
not pay us to mine that out at that depth. 

. What was your next move? 

A. We had to go west of the Montana tunnel. We run a drift 

there on the ledge. 
94 ©. In what direction ? 

A. West; that was considerable distance from the tunnel 
where we started. The starting point was from that tunnel. We 
run on this ledge. 

Q. Did you start on this ledge ? 

A. Yes, sir; we could not tell what the ledge was until we drifted 
into it. This ledge we had struck at the time I was interested in the 
lease. 

Q. What do you mean by “ drifting on the ledge?” 

A. On the course of the ledge. 

Q. Did you start from the Montana tunnel ? 

A. Ata point that ran out from the Montana down 75 or may be 
100 feet west of the tunnel. 

Mr. Jounson: What is the general course of the Montana tun- 
nel? 

A. It is a little west of north. 


Direct examination resumed by M. KirKPATRICK: 


Q. When you say that you started in and drifted on the ledge do 
you mean that you drifted on ore? 

A. Yes, sir. 

Q. What quality of ore? 

A. Very low grade, probably 5 or 6 or 8 or 10 dollars to the ton ; 
very low grade. 

Q. You drifted on this? 

A. Yes, sir; we struck into a body that was richer and got more 

gold. 
95 Q. Got about what quality of ore? 
A. About $30 ore, I guess. 

Q. The ore gradually improved as you followed the vein ? 

A. Yes, sir. 

Q. Did you stope it out? 

A. Yes; considerable of that ore. 

Q. At the point where the vein became richer what was its wj)dth ? 

A. About 15 or 16 inches. 

Q. How long was this body ? 

A. I think 175 feet. 

Q. I understand you to say that the average value was $30 or $40 
a ton? 

A. Yes; sometimes it would go over $40 ; then we would get some 
that would not go $30. 
Q. What did you do next ? 
A. After that there came a very heavy snow-storm and we had to 
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and do some more dead work to find ore. 
®. About what time was this? 
A. Somewhere along in December, 1883—fore part. 
Q. In what part of the mine did you do this work ? 
A. We went down the shaft. We still worked further west, and 
went down the shaft some 30 or 40 feet, down to the level be- 
- 96 low; about 35 or 40 feet below the level of Montana tunnel. 
Q. Did you you go east? 
A. Yes, sir; east. 
®. How far? 
A. I think 60 or 65 feet. 
Q. Did you next cross-cut ? 
A. Yes, sir; north from there. 
Q. This, you say, was in the early part of December, 1883 ? 
A. Yes, sir. : 
Q. Was there at the point you commenced any show of ore? 
A. No, sir. 
Q. You say that you reduced your working force in the mine? 
A. Yes, sir. 
®. What had it been ? 
A. On an average, about 17 men. 
Q. And you reduced the force to how many? 
A. To five. 
> Q. Do you know when that reduction was made? 
A. I think the reduction was made on the 5th of January, 1884. 
Q. What did you find in this cross-cut? 
A. Werun this cross-cut about 3 or 4 feet and struck a small 
seam of ore not over 1} or 2 inches. We still continued to cross- 
cut north. 
97 Q. How far? 
A. I think, 30 feet. 
Q. Did you find anything else? 
A. No, sir; nothing else. 
Q. What did you do then? 
A. Stoped that and come back and started to run a drift on this 
same ore that we had struck. 
A. About what time was that? 
A. Somewhere in January or February—latter part of January, 


1884. 


’ 
| slacken the force of hands. The bins were full, and we had to go 


. Was it about the 20th of January ? 

A. I think it was over that; it might have been a day or two 
over—about 21st or 22nd of January; might be a little more. 

@. What was done? 

A. We commenced running on this seam ; run in 83 or 4 feet and 
it commenced widening out, got larger; struck a pretty good body 
of ore. 

@. About what time was this? 

A. It must have been about the 5th or 6th of February. 

Q. You do not mean February? 

A. No; it was the latter part of January. 
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Q. What else did you do then ? ) 
A. We struck this body of ore and had to go up to the 
98 level of the Montana tunnel and sink a winze down, in order 
to hoist the ore to this level and get it out so we could ship it 
to the mills. 
Q. Did you mine any ore from that body ? 
A. We took some out the ledge, but did not take it out of the 
mine. 
It is in the mine yet. 
®. About how much? 
A. About 30 tons in the cross-cut that we run. 
®. That ore was in the mine when the injunction was served ? 
A. Yes, sir. 
Q. And it is there yet? 
A. Yes, sir. 
Q. Did Reeser and Settle come into the mine at any time to see 
this last ore body ? 
A. Mr. Reeser did, along about the 21st or 22nd of January. 
@. Did he see the ore body? 
A. I presume he did. I was not in with him. 
Q. When did you quit work? 
A. On the 11th of February. 
4 When the injunction was served ? 
Yes, sir. 
") As the property looked at the time you sold your lease to Mr. 
Winters, what would you estimate its value at? 
99 A. About thirty thousand dollars. 
Q. At the time the injunction was served, on the 11th of 
February, 84,what would you estimate the value of the property at ? 
A. Seventy-five thousand dollars. 
@. What had caused this increased valuation ? 
A. The ore bodies which we had discovered in the mine. 
Q. How many ore bodies ? 
A. Four. 
@. You had discovered four ore bodies ? 
A. Yes, sir. 
(). About how much ore had been taken out of the mine up to 
that time by the defendants? 
A. I do not know. 
Q. What is your estimate of it? 
A. I am sure I could not tell. I did not keep any account of the 
ore that was taken away. 
Q. At the time the injunction was served, about how much ore 
was there in sight in the mine still unextracted ? 
A. I should judge, 3,000 or 3,500 tons. 
Q. In sight? 
A. Yes, sIr. 
Q. What would be the aggregate value of the ore in sight at that 
time? 
A. It would average $45 or $50; it might average over $50 
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100 _—on all the ore taken, all through. I should think it would 
average about $50 a ton. 

Q. The net value of that ore, you think, would be $75,000? 

A. Yes; I think it would. 

Q. At the time vou sold your lease to the defendants, which I un- 
derstood to have been on the 22nd day of September, 82, what 
would have been a fair rental for the property in its then condition, 
as it looked ? 

A. One-twentieth would have been as much as I would want to 
pay if the lease was to have been continued. We would have to go 
and prospect and find more ore; there was not more than that to 
justify us. 

Q. You agreed to pay one-third? 

A. Yes, sir. 

Q. Did you find that to be too much ? 

A. Yes, sir. 

Q. Did you make any money upon that lease? 

A. No, sir. 

Q. Did you lose money ? : 

A. We did not make miners’ wages. We would not have made 
near that if we had not sold our lease; that gave usa little less than 
$4.00 per day, including the $5,000 for which we sold our lease to 

defendants. | 
101 ~ What were miners’ wages? 

: Four dollars per day. 

Q. Was aes including the money that you got for your lease ? 

A. Yes, sir. 

Q. On the entire proceeds of your work you did not make 
miners’ wages ? 

A. No, sir. 

Q. By paying one-third as rental ? 

A. No, sir. 

Q. Did you have any conversation with Mr. Settle, before assign- 
ing your lease to the defendants, with reference to the sale of this 
mine? 

A. Yes, sir. 

Q. At Rocky Bar? 

A. Yes, sir. 

Q. About the time of the assignment ? 

A. Just before. 

Q. Will you state what that was? 

A. Mr. Settle said that there was a party that had offered to pur- 
chase the mine, and he wished to sell the mine; that he wanted to 
get out of the country; that Rocky Bar did not agree with his 
health ; that he would like to go very much, and as our lease was 

pretty near out he thought if we could get four or five thou- 
102 sand dollars for it, it was best to sell, as he wanted to get out. 
Q. And you did sell” 

A. We did; yes. 

Q. Did ycu fix any price for your lease in this conversation with 
Mr. Settle for selling your interest ? 
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A. Yes; we fixed our price at five thousand dollars. 


Q. Did he indicate uny price to you ? | 
A. He said he thought it was better for us to take $5,000, as our 

lease had nearly expired. 
Q. Did he indicate any other price to you ? | 


A. No, sir. 
Q. Do you know a mill over there known as Reeser’s mill ? 
A. Yes, sir. 
@. Quartz-crushing mill ? 
A. Yes, sir. 
Q. Is it at Rocky Bar? 
A. Yes, sir. 
(. Is it situated near the mine? 
A. About ? of a mile. 
Q. Was there any ore crushed at that mill for the defendants ? 
A. Yes, sir. 
®. Was all the ore that was crushed crushed at that mill ? 
A. Y es , sir. 
@. Was there any ore crushed at the Reeser mill for the defend- 
ants in January, 84? 
103 A. Yes, sir. 
(. About how much ? 
A. Ido not know. I think it was 30 tons; am not positive. 
Q. What year? 
A. ’84; in January. 
Q. How long in January, 84, and during what part of the month 
was the mill engaged in crushing for the defendants ? 
A. I think it was about the latter part of the month. | 


Q. And about what length of time was it engaged in crushing? 

A. 3 or 4 days; about 3 days, I should judge. 

Q. That mill belongs to Mr. Reeser, does it ? 

A. Yes, sir. 

Q. How much ore was taken out of the Vishnu and Idaho mines 
after the 27th of Se ptember, '83, by def’ts ? 

A. There is about 30 tons out of the mines and 30 tons loose in 
the mines; about 60 or 65 tons ailtogether. 

Q. Was that taken out during January and up to the 11th of 
February ? 

A. Most of it was; ves, sir. 

Q. This ore that was taken out in January, where is it ? 

A. In the bin in the ore-house and some of it in the mine? 

@. Remains there? 
104 A. Yes, sir. 
Q. Were any improvements made in the way of building 

by the defendants in December or January ? 

A. I think there was in the early part of December. 

Q. What was it? 

A. A building over the mouth of Montana tunnel. 

Q. A large building ? 

A. Not very large—about 30 feet long, I guess, and 14 or 16 feet 
wide. 
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Q. What was the object of the building ? 

A. For framing titnbers, doing carpenter work—for men to do 
their work in, and also to keep it from freezing in the tunnel. 

Q. How long did it take to construct that building? 

A. I think 5, 6, or 7 days or 7 or 8 days. 

@. After the timbers were on the ground ? 

A. Yes, sir. 

Q. The force of men you worked—I understand you to say that 
up to the 5th of January the force of men averaged 17 ? 

A. Yes, sir. 

Q. That you worked continuonsly in the mine? 

A. Yes, sir. 

Q. On the 5th of January you reduced the force to four men ? 
105 A. Five with myself. Sometimes we had six—we had 
occasionally, running the car. 

Q. Do you mean that there was 17 men from the beginning of 
the lease ? 

A. No; not all the time. 

Q. During what time did you have these 17 men? 

A. In May and June, I should judge; somewhere in the summer 
of ’83. 

Q. Up to the 5 of January ? 

A. Yes, sir. 

Q. Then you reduced the force to four miners and yourself as 
foreman ? 

A. Yes, sir. 

Q. Why was it reduced ? 

A. On account of snow. We could not get the ore to mili; could 
not get it hauled. Our bin was full and we did not have any place 
to put it. | 
®. What wages was paid by defendants to miners? 

A. Four dollars per day. My wages as foreman was five dollars. 
(. Was this the ordinary or established wages for miners ? 

A. Yes, sir. 

Q. And, in fact, throughout Montana and Idaho? 

A. Yes, sir; wherever I have worked. 

Q. Were any supplies furnished by the defendants during 

106 the month of January and up to the time you were enjoined, 

on the llth of February, for the purpose of working the 
mines ? 

A. Yes, sir; there was. 

Q. Do you know to what amount? 

A. I do not. 

Q. Have you made any estimate, Mr. Kitto, of the amount that 
was expended for miners’ work during the month of January and 
up to the time that you was enjoined, in February ? 

A. Yes, sir; about $1,350, or a dollar or two over. 

Q. This estimate embraces the time from the 27th of December, 
’83, up to the 11th of February, 84? 

A. Yes, sir. 
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Not cross-examined. 


Mr. Jounson: We move to strike out all the evidence of Mr. Kitto 
as irrelevant to this case. (Application to strike out is overruled ; 
to which ruling the plaintiffs, by counsel, duly excepted.) 


Testimony of John B. Winters. 


JouHN B. Winters, being sworn on part of the defendants, testifies 
as follows: 


By Judge SUTHERLAND : 


Q. State whether you are one of the defendants in this action. 
A. lam; yes, sir. 
107 (. What has been your business for some years past ? 
A. Mining. 
. Do you understand mining practically? What experience 
have you had? 
A. I have been mining for nearly 25 years on this coast. 
©. Where do you now live? 
A. At Rocky Bar, Alturas county. 
@. How long have you lived there ? 
A. I went there two years ago permanently—the Ist of October, 


Q. Do you know the other parties to this action ? 

A. Yes, sir. 

Q. When did you first become acquainted with property ? 

A. Through Mr. Reeser, I think, September or October, ’'82. 

Q. Had you seen it at that time? 

A. No, sir; I met him at Hailey. | 

Q. Had you seen the property prior to making the contract ? 

A. Yes, sir. 

Q. Did you negotiate for that property in behalf of the defend- 
ants? - 

A. I had taken a part in it as far as Reeser is concerned, and Mr. 
Ganahl, on our part, as far as Capt. Settle is concerned. 

Q. State what showing of ore there was in the mine at that 

time. 
108 A. There was a stoping of ore that the lessees were work- 
ing on that looked very promising at that time, above the 

Montana tunnel, I should think, 50 feet. 

Q. Who do you refer to as lessees? 

A. Kitto, Parkison and Davey. 

Q. Was there any exposed ore? : 

A. There was quartz, but not what I would call ore; very low 
grade. | 

Q. Are you acquainted with the value of mining property at that 
time in Rocky Bar? 

A. No, sir; I had no experience in property there beyond this. 

Q. Do you know the value of mining from the indications—the 
apparent value? 
A. Yes, sir. 
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Q. What, in your judgment, was the property worth at that time ? 
(Objected to.) 


Q. Have you now a judgment of what the mining property was 
worth at Rocky Bar? © 

A. There was nothing outside of that I saw or examined. 

Q. Iam speaking now whether, at being an experienced miner, 
you had such experience as to enable you to estimate its value as it 

then appeared ? 
109 A. The property, as it then appeared, looked very promis- 
ing, and taking its past history made the property worth 
probably $30,000 or $35,000. 

Q. In view of the existence of the lease to Kitto at that time, had 
you had some conversation with these lessees with a view of ascer- 
taining what you could buy them out for? 

A. Yes, sir. 

®. Then executed this contract ? 

A. Yes, sir. 

Q. How far had you gone? 

A. No further than this: I got his price and, of course, we did 
not want that unless we got the other negotiations that were on 
hand. 

Q. What was that price? 

A. Five thousand dollars. 

Q. From what you could see at that time in way of developments 
in this property—the ore disclosed—what, in your judgment, would 
have been, as you could see and estimate it then, a reasonable rent 
for the working of the mine—what proportion of the ore? 

A. What was in sight, a very small amount; not over a fourth 

or fifth ; not to exceed a 4th of the gross proceeds. 
110 Q. Were you present when the contract was executed ? 
A. I was. 

@. Where was it executed ? 

A. At Rocky Bar. 

Q. Both plaintiffs together ? 

A. Yes, sir. 

(. Both sign- it in one room ? 

A. Yes; in Mr. Reeser’s room. He was confined to his room. I 
think it was in the same room; J am not clear on that. 

Q. Did you understand from the plaintiffs how they were inter- 
ested, in what proportion and in what property ? 

A. I heard that talk between —, and Mr. Reeser at Wood River 
told me that he was one-third owner in the Vishnu. 

Q. Do you know how the money was divided between them ? 

A. Yes, sir. 

Q. Did you have and conversation with Capt. Settle on the way to 
Reeser’s room, when you went there for the execution of the con- 
tract ? 

A. I have no recollection of any. 
Q. As to Reeser’s title to this property ? 
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A. I cannot recollect that I did, with Capt. Settle; I had with 
Reeser at Wood river. 
111 . Did you have any conversation at that time with Capt. 
Settle as to what they owned ? 

A. Title to Idaho Hill is what Capt. Settle told me. 

2. When was that conversation ? 

A. About the time of this purchase. 

Q. Was that all the knowledge you had about the title of the 
plaintiffs ? 

A. That was all at that time. 

Q. After the execution of the contract in question state what you 
did with reference to buying the lease of Kitto and the other two 
gentlemen. 

A. We made a purchase of that lease. 

Q. And paid them bow much ? 

A. Five thousand dollars. 

Q. When did the defendants take possession under the contract ? 

I think it was about the 22nd or 23rd (I cannot recollect the 
exact time) of September. 

Q. With what intention, made known to tke plaintiffs, did the 
defendants take possession ? 

Mr. Jonnson: We object to that as being immaterial and incom- 
petent. We object to any evidence outside the contract. 

The Court: The contract ought to determine that matter, but 
there is no objection to stating how they took possession. 


112 (Objection overruled ; to which ruling the pl’ffs, by coun- 
sel, duly excepted.) 


Question repeated. 
A. We went there with the encouragement of these parties to pur- 
chase that property, as in conversation with Reeser, at Hailey, that 
he wanted to get away from there. The other by letter from 


Objected to as not responsive to the question, and reporter is re- 
quested to read the question. 


A. We took possession as purchasers and negotiated as purchasers 
and made payments on the price as purchasers. 

Q. How long did you defendants continue in possession ? 

A. Until the 11th of February, ’84. 

Q. That is, continued work until that time? . 

A. Yes; worked up to that time. 

Q. When were the last returns nade of proceeds for bullion shipped 
before that? 

A. The last »:"ment was made the 29th of December, but there 
was two returns of small lots after the llth of February. The last 
return was settled on the 29th of December, ’83. 

Q. And payment was made to plaintiffs? 
113 A. Yes, sir; on that date. What I understand by returns 
is when I got my returns from the mint. 

Q. Including that payment, state whether up to that time you 
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had accounted and paid precisely one-half the gross proceeds of the 
mine. 

A. I had. 

Q. And no other returns for bullion sold was received afterwards 
prior to this action ? 

A. None whatever. 

Q. Can you state approximately the amount in tons taken out of 
the mine during the period of your work? 

A. Somewheres near 1,200 tons—close to 1,200 tons—a little under 
1,200. 

Q. State what show of ore there was at the time the suit was 
brought—the time the papers were served. 

A. We had the mine open as it is now, showing a quantity of ore. 

Q. Of what value, in your judgment? 

A. My estimate made on it, I.should put it somewheres between 
$80,000 and $100,000 on the ore in sight. I place it on the ore that 
we passed over in these drifts, which did not pass very high, and 

from former experience and in passing back. I estimate it 
1i4. somewheres between $80,000 and $100,000. 

Q. State whether the ore which is now in sight was dis- 
closed by your works prior to this action and developed after the 
making of your contract. 

A. No, sir; in running these we ran within a few inches of 600 
feet on timbered and tracked drifts—all new ground-work. 

Q. I asked whether the ore now appearing in the mine—whether 
it was known to exist prior to making the contract? 

A. But at one point was there ore exposed and very low grade in 
the west work, which in following improved. Our east work was 
all new work. 

Q. State whether there was, when this contract was made, any in- 
dication of the presence of this ore. 

A. None that I saw. 

Q. What proportion of the value, as you have estimated, the ore 
now disclosed has been entirely discovered by your work—the value ? 

A. I consider it all newly discovered. There was one point that 
showed quartz of five or six dollars value. I mean ore taken out at 
a profit. 

Q. What is the value of that body and the value of the other 

bodies that you found? 
115 A. The other bodies probably double or thrice this body. 
Q. In the work that you did on the mine, what amount was 
expended by the defendants, in Jabor and otherwise, up to the time 
you was stopped working there? 

A. Somewheres in the neighborhood of $35,000. 

Q. Where did the plaintiffs reside at the time you was working 
the mines ? 

A. Reeser was at Rocky Bar the greater part of the time. Capt. 
Settle was away from the bar during the winter months, but spent 
his summers there. 

Q. When there how near to the mine? 
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A. I should think within 150 feet from the mouth of the tunnel: 
possibly 200; don’t know exactly. 
Q. Did you have any conversation with him, in the spring or 
early summer of ’83, in respect to the mine and your interest in it? 
A. I did; it was after his return from Boise City, in the spring of 
83. Icannot tell whetherit was Aprilor May. I think it was April, 
but am not positive. I met — on the street in front of the Alturas 
hill. He told me that he understood that mine looked pretty well. 
[ told him that we were getting good ore, better than we had 
116 had. He advised me to sell the mine. He says, You know 
it is better to sell a mine when it is looking well than when 
it is worked out, and if you cannot get as much as you think you 
ought to have we will make a deduction in the price in our contract. 
“One thing you may be sure of, ] never want the mine back. no 
matter about the contract.” I told hym we was not readv to offer the 
mine for sale. : 
Q. Was anything said by him touching the question of more 
time? 
A. That is the language he used, “that he never wanted the mine 
back.” : 
(). State where the ore was milled. 
A. At Mr. Reeser’s mill. 
(. Where is that mill situated with reference to the mine? 
A. At the lower end of Rocky Bar, a distance’from the mine of 
about a mile—a short mile. 
Q. Was the gold extracted and turned into bullion at the mill? 
A. Yes; turned into rough bars; no assaying done there. 
Q. Who did that? 
A. I generally assisted; Mr. Fitzwater generally done the melt- 
ing, except two or three lots. 
(). In what condition was the gold when it came from the 
mill? 
117 A. In amalgam. The amalgamating and cleaning up was 
done by Mr. Reeser. I assisted him at times and at other 
times furnished him with an assistant. 
Q. What was done in work on the mine after the 27th of Decem- 
ber, ’83? 
A. Continued Inining. 
Q. How many men? 
A. 17 men. After our bins were full we reduced our force to four 
miners and a foreman—five men. ° 
Q. What was the object of the reduction ? 
A. The bins were full and the heavy storms—the last team had 
gone. 
Q. Was there such a body of snow that you could not get it out? 
A. Yes, sir; there was not a man went over the road for nearly 
five months. 
Q. From the fifth of January until the commencement of this 
action, how many men did you work ? 
A. Five, including the foreman. 
Q. Where were the plaintiffs at that time? 
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A. Settle was at Wood River or Boise, away from Rocky Bar. 

Q. Did you understand from Reeser whether he was in commu- 
nication with the other plaintiffs on the subject of the mine? 

A. Yes, sir; showed me several letters. 

(Question repeated.) 
118 A. I know that he was in correspondence with them. 
Q. Where did you say Reeser was? 

A. At Rocky Bar, up to the latter part of January. 

Q. Where was he during the fall preceding? 

A. I will correct that. He and I were at Hailey during the fall 
before for about two weeks, when I returned to Rocky Bar and he 
came to Boise City, and returned again to Rocky Bara few weeks 
after. 

Q. About what time? 

A. He came here about the 25th or 26th of November, ’83, to this 
place. 


By M. KIrKPATRICK : 


Q. Do you mean Mr. Reeser? 
A. Yes,sir. He then returned to Rocky Bar a few weeks after— 
I should think two or three weeks after. 


By Judge SUTHERLAND: 


Q. After the 24th of November? 

A. Yes, sir. 

Q. Where was he from that time forward until you say he went 
away again ? 

A. At Rocky Bar. 

Q. At what time did he go away again ? 

A. I have a memorandum among my letters. (Witness examines 

papers.) On the 24th of January he left for Boise City. 
119 Q. From his return, after the 24th of November, until the 
23rd or 24th of January he was constantly at. Rocky Bar? 

A. Yes, sir. 

Q. State whether he and you was in friendly intercourse or other- 
wise. 

A. My bed-room was his headquarters most of the time. 

Q. Did he know about your continuance to work the mine? 

A.. Yes, sir. He told me to go ahead. 

Q. Did you report to him about the reduction of the force? 

A. Yes, sir. He said, “ You are sensible in that; we are going to 
have a rough winter.” 

Q. Did you have any conversation with him after the 23rd of 
January about an extension of time to perform this contract? 
State whether he at any time told you the time was out. 


(Objected to as leading.) 


Q. State what Mr. Reeser said, if anything, in reference to your 
continuing to work the mine after the 27th of December. 


(Witness refers to papers.) 


a 
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120 ~—s written. 


Witness: If vou want exact dates I will have to look at my 
memorandum ; if you want it within a week or so I can tell with- 


out reference to it. On the 3rd of January Mr. Cavanah, who had 
been spending some time at the Bar with Reeser and myself, taking 
quite an interest in this matter, in assisting us in matters on the 
night before he left—ou the 2nd of January I had a letter from 
Hailey, which I read to Cavanah. 


(Objected to as irrelevant.) 


‘ 


Q. Have you the letter ? 
A. Not with me. 

Q. Did you preserve it? 

A. I did; I have it at Rocky Bar. 

Q. Did you read it to Reeser? 

A. Yes, sir. 

@. State what it was. 

A. The letter was from Col. Wall to me. © 


(Objected to as irrelevant and incompetent.) . 


Mr. SurHERLAND: I am asking the witness what he read to Mr. 
Reeser. ' 
The Court: He can state the conversation. 


(Objection overruled ; excepted.) 


Witness: It contained a proposition from Col. Wall to endorse 
our paper for six months for the unpaid portion of our pur- 

121 chase-money. When I read it to Reeser in the presence of 
Cavanah he said, “I will take that: I want to getout.” Mr. 
Cavanah left with instructions to act for him with six months’ ex- 


tension. 
(Objected to as not responsive to the question.) 


Q. What did Reeser say in response to your reading that paper ? 

A. He said that he would accept the offer. 

Q. What did he say to Cavanah with reference to acting in his 
behalf? 

A. To act for him in the matter. 

Q. State what he said. 

A. The substance was that he was to act for him in closing that 
matter. : 

Q. What matter ? 

A. His interest that we were still owing him ; the proposition ' of 
the balance due him on the property—one-third of the balance. 

Q. In what way ? 

A. By taking Col. Wall’s indorsement. 

Q. At what time? 
A. Six months. 


Mr. Jounson: We object to the witness refreshing his memory 
from papers unless it is shown what the papers are and when 
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Q. What was the occasion of Reeser delegating this authority to 
| | Cavanah ? 
A. As I understood it, that he wanted to get the matter closed 


| up. \, 
1] 122 Q. Why did he not do it hitself? 
) A. Cavanah was going through Hailey. 
be Q. With the expectation that it was to be done at Hailey ? 


: y A. Yes, sir. 
. Q. Did you go with Mr. Cavanah ? 
A. No, sir; I gave him a letter to Mr. Ganabl. 


i Q. Do you know Mr. Cavanah’s handwriting ? 
| | A. I think I would. I have had some correspondence with him. 


; (Counsel here shows papers to witness.) 


| Q. State whether that instrument and signatare is in his hand- 
| writing. 

A. That certainly is his signature, and the other looks like the 
same handwriting. 


(Counsel states that he will offer the papers in evidence later in 
the proceedings, and asks the court to observe or mark them 
: at this time for the purpose of identification at the proper time.) 


| Q. Was this document ever in your hands? 


_ A. No, sir; I cannot say that I have ever seen that until now. 
ny Q. Let me inguire whether you ever received this in a letter from 
Cavanah and Mr. Ganahl joining him in a letter. 
» 123 A. He sent me a copy, but I have no recollection ef having 
that in my hands. The copy I have at Rocky Bar, which I 
t presume is the same. 


Q. Have you stated all the conversation you had with Reeser 
with reference to an extension of time and your continuance to keep 
the property? State what he said from time to time, if anything was 
said, after the 27th of December or recently before that time. 

A. It was almost a daily conversation between us. 

Q. Saying what? 

A. He never intimated that he wanted the property back again. 

Q. I ask what did he say? 

A. Nothing definite about extension of time, only this conversa- 
tion with Cavanah. 

Q. How did he encourage you in proceeding in your working ? 

A. That we could have time to work out the balance out of the 
mine? 

Q. Did he say that? 

A. Continually—at all times. 

Q. What did he state immediately before he went away, the 24th 
of January, with reference to influencing the coplaintiff for the same 
purpose ? 

A. A day or two before he started for Boise City he visited the 

mine. It had been rumered in town that there had been 
» 124 astrike. He told-me he was going to Boise City “to look 
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out for vour and my interests and see that Settle don’t make any 
move that will injure us.” 
©. When was that? 
A. The latter part of January, ’84. 
©. You state that he left onthe 24th ? 
A. Yes, sir. 
). Was this the evening before ? d 
\. Yes: evening before or two evenings before. sas ot 
(). Had he said anything to the same effect before? If so, state it. 
\. It was a constant encouragement to me. We was boarding In 
the same house, and my room was his headquarters 
(). State what was done at Reeser’s mill in January with the ore 
from the mine 
A. There was a run made the beginning of January of some 60 
tons—no, that was made in Decetnber ; it was the latter part of De- 
cember; then, again, the first of February, 84, there was 30 tons of ' 
ore in the mill that I instructed Mr. Martin to run for me the day 
before he left. 
(). What was done with the ore ‘ 
A. The bullion was shipped; it comes from the mill in amal- 


}) 


gam. 
125 Q. The amalgam was made at the mill;, who turned it into 
bullion ? 
A. Mr. Martin, the man he left the mill in charge of. d ‘ 
Q. Was it shipped? a a, 
A. Yes; by Mr. Martin. y 
Q. In whose name? 4 


A. In my name. That bar was shipped by mail—the express 
was not running then—bvy snow-shoe mail; the returns on that we 
did not get until April. That was ore of the latter part of January 
or first of February. 

Q. State whether you caused any examination of the title of the 
property to be made. 

A. I did not. 

Q. Did the defendants? 

A. Not that I know of until November, ’83, nearly a year after 
the date of the contract. 

@. What was the result of the examination ? 


Mr. Jonnson: We object; that cannot be proven by parol evi- 
dence. , 
The Court: I suppose that will have to be settled by the records. 


By Mr. Jonnson : Did you examine the records yourself? . 
A. No, sir; Major Hyndman attended to it. 


ae 
Mr. Jonnson: Wedo not object to the witness saying whether 
he was informed and what his information was. 


126 


By Judge SUTHERLAND: 


Q. What did the attorney report to you as to said title? 
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A. He reported to me that there was a mortgage of seventy-odd 
hundred dollars. 

Q. Upon what? 

A. I cannot state that. He informed me that it was on the 
mining property. 

Q. Did he not state to you upon what particular property the 
mortgage was? 

A. I cannot recollect that he did, but that there was a mortgage on 
the property. Thatis the best of my recollection ; 5 feet of the Idaho 
in the name of John Donnelly, I think it was, and that the other 
three claims in our contract, outside the Idaho and Vishnu, had no 
perfect title, and part no title at all. 

Q. State whether the entire want of title was to all except the 
Vishnu and Idaho. 

A. That was my understanding of it. 

By Mr. Jonnson: You say you got this from Maj. Hy ndman ? 

A. I got an abstract from Major Hyndman. 
127 By SuTHERLAND: State whether the plaintiffs have offered 
to deliver a conveyance to you? 

A. No, sir. 

Q. State whether, after the 27th of December, 1853, any objection 
was made by Mr. Settle to your proceeding with the work. 

A. I did not see Capt. Settle again until the following April or 
May. 

Q. Did you receive any information from him in any form? 

A. No, sir. 

Q. What was the total expense of the mine from the 27th of De- 
cember, 1883, to the llth of February, ’84? 

A. I have not got the items now; probably $2,000, in supplies 
and labor. 

Q. State whether you were in readiness before putting in the 
answer and cross-complaint to pay the balance of the purchase- 
money, whatever it might “4 

A. Yes, sir. 


(Objected to a- leading.) 


Q. State where the money was 
A. In McCormick’s Bank, at Hailey. 
Q. Before putting in the original pleadings of the defendants ? 
A. Yes, sir; and have been ever since, principal and interest. 
Q. State what efforts were made to pay it to plaintiffs at that 
time. 
128 A. I was only a witness to this extent: The party was in- 
troduced to Capt. Settle, and they turned the corner of the 
street together ; that is all I saw. The introduction was done on 
the Bullion street corner. 
Q. Who furnished the money ? 
A. Mr. Kirkpatrick. 
Q. State whether you know it to be a fact or not that he had the 
money there for the purpose of making the payment. 
A. I do know it. I was informed by Mr. Burkett. 
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A. 


Adjourned until to-morrow, Jan’y 28, ’85, 11 a. m. 


GEORGE KELLEY, being duly sworn on behalf of defendants, testifies 
as follows: 


Q. 
A. 
Q. 
A. 
Q. 
A. Since ’65, off and on, pretty much all the time. 


WP a 
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Mr. Jonnson: We object to the last vart of the answer, as to what 
Burkett told him 


(Objection sustained.) 


Q. State whether you made arrangements with Mr. Mackintosh to 
furnish money for that particular purpose. 
A. I did. It way my agreement with him to keep that tender eo 
goad whenever required. 
Cross-examined by Mr. JOHNSON: 
Q. Who introduced Mackintosh to Capt. Settle on that occasion ? 
A. I cannot recall who it was; there was quite a party of us. I 
think McQueen and Capt. Settle was at the lower corner of 
129 the Bullion street block,and this party took Mackintosh over 
and introduced them. 
Q. Did you go over? 
A. I did not; he left with the intention of going to the bank to 


make the tender. 


How do you know? 
That is where they started for. I saw him introduce Mackin- 


Was it McQueen that introduced them? 

No; I think not now. 

Was it you? ° | . 
No, sir. 

Was it Ganahl ? 

No, sir. 

Where were you at the time ? 

At Ganahl’s office. 

That is all you know about the tender ? 
That is all. 


<<. 
< 


Q. Is there any money subject to your order in MeCormick’s Bank 
now ? 
A. It is subject to my order on Mr. Mackintosh—my order on 


when it is required. 
Do you think that money is on deposit now ? 
I do not know. It is where it can be reached if we need it. 


Testimony of Geo. Kelley. 


(Examined by KIRKPATRICK :) 
What is your age ? 

About 42. 

Where do you live ? 

Rocky Bar. 

How long have you lived there ? 
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Q. How long have you lived there continuously ? 

A. I have been there for the last ten years. 

Q. What is your occupation ? 

A. I am sometimes engineer and sometimes miner. 

Q. Engineer of a steam-engine? 

A. Yes, sir. p 

Q. Have you had considerable experience in mining ? 

A. Yes, sir. 

Q. Do you know the parties to this lawsuit ? 

A. I believe I do—all of them. 

(. How long have you known Mr. Winters? 

A. Since ’83—since latter part of ’82. 

Q. At Rocky Bar? 

A. Yes, sir. 

Q. How long have you known Mr. Winkelbach ? 
13 A. Personally since ‘65. 
Q. Also at Rocky Bar? 

A. Yes, sir. 

Q. And Mr. Ganahl, how long have you known him ? 

A. By reputation, about the same length of time; never had any 
personal acquaintance with him until last summer. 

Q. How long have you known Mr. Reeser ? 

A. I have known him personally 12 or 13 years. 

Q. At what place ? 

A. At Rocky Bar. 

Q. Has he lived there pretty constantly ? 

A. Yes, sir. 

Q. Has he been there nearly all the time? 

A. Yes, sir; made that his headquarters, I believe. 

Q. How long have you known Mr. Settle? 

A. About the same length of time; by sight and reputation, ever 
since 65; have been personally acquainted with him about 12 
years. 

Q. At Rocky Bar? 

A. Yes, sir. 

Q. Has he lived there during that time? 

A. Yes, sir. 

Q. Do you know the mining property called the Vishnu and 
Idaho mines? 

A. Yes, sir. 


132 Q. Did you ever work in those mines as miner ? 


A. Yes, sir. 

Q. How long? 

A. I worked there two different times; I think once 16 shifts and 
another 10 or 12; that was in ’83. 

Q. During what part of the year, can you remember ? 

A. I think the first time I went to work there was the latter part 
of May or the first of June, [ am not sure which. 

Q. And then you quit, and began work again at what time? 

A. A short time afterwards; don’t remember the day; not a 
great while afterwards; probably the same month. 
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Q. For whom did you work ? 
A. Gen. Winters. 
Q. Do you know a mill there owned by Mr. Reeser, called the 


té )») 


Reeser mill 
A. Yes, sir. 
Q. Did you ever do any work in that mill? 
A. I did. 
©. At what time? 
A. I think it must have been about February or March of ’85, the 
first time. I worked there on two different occasions. 
(). The first time, how long 4 

133 A. 17 or 18 days—am not sure which—in February or 

March, 1883. 

(). In what capacity? 

A. Engineer; running the engine. 

Q. When did you do any more work in the mill? 

A. The last work was in the fall of ’83; I think the first part of 
November. 

Q. How long did you work ? 

A. A couple of weeks. 

Q. In what capacity? 

A. In the amalgamator—helping Mr. Reeser 
nights and he was working day-times. 

Q. While vou was emplowed at the mill was Mr. Reeser also em- 
ployed there working at the mill? 

A. Yes, sir. 

Q. In what capacity ? 

A. He was general amalgamator and general sup’t of the mill ; 
had charge of the works, any way. 

Q. Have you been quite intimately acquainted with Reeser ? 

A. Yes, sir. 

Q. Did you, while you weré at work in the mill, on either occasion 
of which you have spoken, have any conversation with Mr. Reeser 
relative to this mining property or contract between Reeser and 

Settle and the defendants in this case? 
134 A. I have had conversations with Reeser two or three 
times in relation to the contract or perfecting a sale. 

Q. Will you please state what those conversations were ? 

(By Mr. Jounson:) When was this? 

A. I think in November. ‘The last time I worked in the mill. 

(By Mr. Kirkpatrick :) November, 1883 ? 

A. Yes, sir. 

Q. That was when you was amalgamating and he had charge of 
the amalgamator ? 

A. Yes, sir. 

Q. At what place? 
A. At the mill at Rocky Bar. 

Q. Just what was said. 

A. Mr. Reeser said that he had sold the Vishnu, and that he 
should wind up his business and go away, and he told me if I be- 
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[ was working 
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haved myself that I would get his place; that when he went away 
that the other parties would take charge and I could get his place. 
Q. Did he say that he, Settle, had sold the mine? 


(Objected to.) 


Q. Did he state anything more about the sale? 
A. I asked him what the price was for the mine, and he told me 
that he got $40,000, and that one-half the proceeds of the ore 
135 was held back as payment on the mine, and that he expected 
in a few days that the balance would be paid, and that he 
would leave. 

Q. Did he state what had been paid? 

A. No, sir; he said that he supposed that about half of it would 
be paid when he would leave, about the 27th of December. 

@. Was anything said about the mill? 

A. All that was said that | remember well. I supposed at the 
time that the mill was sold. When I went to work in the mill I 
went to work for Mr. Winters. I made the remark there, Who I 
was working for, Reeser or Winters. 


(JoHNSON :) We object to this. 


Q. What did Reeser say to you ? 

A. He said that he was getting one dollar a ton for crushing, and 
that he was working for wages. 

@. For the use of the mill? 

A. I presume so. 

(). Did he state why he was anxious to sell ? 

A. Yes, sir. 

@. What was it? 

A. Because he could not get along with his partner, Mr. Settle, 
and wanted to get out of it. 

Q. Did he state why he could not get along with Settle? 
136 A. He said that he and Settle had been at loggerheads 
ever since he had been in the mine, and that Settle had tried 

to rob him out of the mine. 

Q. Had you any other conversations with Mr. Reeser upon this 
subject at any time? 

A.\I might have. I suppose I might have spoken to him, but 
don’t remember any other conversation about it. 

Q. Have you been in the Idaho and Vishnu mines recen-ly ? 

A. Yes, sir. ‘ 

Q. When? 

A. The 17th of this month. 

Q. With whom? 

A. With Mr. Kitto and Mr. Wm. Hardwick. 

Q. For what purpose ? 

A. To examine the mine. 

Q. What did you find its condition to be? 

A. Good. 

Q. Did you find that the mine was caving ? 
A. No, sir. 
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Q. Did you go through the works? 
A. I did. 
(. Make a careful examination ? 
A. Yes, sir. 
©. How was the mine as to timbering ? 
137 A. It was as sound:as the day it was put in, as far as I 
could see. 


(. Were the timbers crushed in any way ? dees 
A. In-the winze there was a couple of timbers had sprung, but 
ras not out. They did not let any granite out. 
@. The mine was in good condition ? 
A. Yes, sir. 
Cross-examined by Mr. JOHNSON : 
Q. When did you say you went into the mine? 
A. I think the 17th of this month. 
Q. January? 
A. Yes, sir. 
Q. You state that in November,’83, Mr. Reeser told you so. Can 
you give us his language? 
A. Yes, sir. 
Q. Please give it to us. bs 
A. He told me that he had sold the Vishnu. 
Q. That weuld not be his language. ~~ 
A. He said, I have sold the Vishnu, and I am going away, and 
if you behave yourself and attend to business you will get my place wi 
and will be old Jake Reeser after I am gone. 4 


Q. Anything else? 
A. I asked him how much he had sold for. He said, “ $40,000.” 
Q. Anything else? 

A. Yes. He said they held back one-half of the gross proceeds of 

the ore on payment for the mine. 
138 ®. Who are they? 
A. I presume Gen. Winters and his partners. | 

Q. Winters and partners held back one-half the gross proceeds to 
pay for the mine? 

A. That is the way I understood it. 

Q. Anything else in that conversation ? 

A. He said, We expect to be paid up in full about the 27th of 
November—somewheres along there—don’t remember the exact 
date. He said,“ Then I am going away.” Did not tell me where 
he was going. 

Q. Is that all he told you? 
A. I believe that is all. 


Testimony of T. W. Rollins. 
True W. Rowwiys, being duly sworn in behalf the defendants, 
testified as follows: 


Q. Where do you reside? 
' A. Rocky Bar. 
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Q. How long have you lived there? 

A. Since ‘77; spring of '77. 

Q. What is your occupation ? 

A. Manager of the Elmore Gold Mining Co. 

Q. Do you know the parties to this suit? 

A. Yes, sir. 

Q. How long have you known Mr. Reeser? 

A. Since ’77. 
139 Q. At Rocky Bar? 
A. Yes, sir. 

Q. How long have you known Mr. Settle? 

A. About the same time. 

Q. How long have you known Mr. Winters? 

A. Since ’81. 

Q. How long have you known Mr. Winkelbach ? 

A. Since ’81. 

@. And Mr. Ganahl ? 

A. Since ’81. 

Q. Did you at any time go with Mr. Winters at Rocky Bar to 
call on Capt. Settle with reference to any contract between them ? 

A. Yes, sir; I believe I did. 

Q. State fully what occurred. 

A. I think it was about the evening of November 14th, 1883. I 
visited Capt. Settle at the request of Mr. Winters to testify to his 
conversation with regard to where he wanted the balance of the 
purchase-money paid, as I understood it. 

Q. That the defendants had contract with the plaintiffs ?, 

A. I suppose so. We met him on the stoop or porch of the 


house; it was a moonlight night. He asked him if he would go to 


Hailey the next morning. Settle said that be did not think he could. 

Winters asked him where he would like to have this money 
140 ~=paid. Settle said that he would like to have it paid at Rocky 

Bar. Winters said that he would try to get back by the 23rd 
or 24th of the month, and Capt. Settle said, “ Well, Mr. Winters, if 
you are two or three days behind the 27th it will not make any ma- 
terial difference;” that he could not go to Hailey, but would write to 
Judge V. 8S. Anderson that evening to act in the matter. 


Not cross-examined. 


Testimony of L. Vineyard. 


L. VINEYARD, being duly sworn in behalf of the defendants, testi- 
fies as follows: 


(By M. KrirKPATRICK :) 


Where do you reside? 

. Hailey. 

What is your occupation ? 

. Attorney-at-law. 
Do you know all the parties to this suit ? 
Yes, sir. 


8—370 
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~ How long have you known Capt. Settle? 


[ have known him, I believe, for the last—I got acquainted 
with him this winter two years ago—the winter of ’82 & °3, two 


years ag. 
@. Have you at any time had a conversation with Capt. 
141 Settle with reference to the contract for the mining property 


in question in this case? If so, state when, where, and what 


the conversation was. 


A. I never had any conversation with Settle about the contract 


itself. I had several conversations with Capt. Settle two years ago, 
about this time. 
q. At what place? 


A. At the Western Hotel, Boise City. The subject of that con- 
versation was about like this: He had hoped they would make 
some money out of the mine, referring to the defe ndants, and be- 


lieved that they would; said that he was sick and out of health; 


that he did not desire to mine any more; could not attend to the 
mining property in question, and spoke of the price of the property 


as $40,000; said that should they pay $15,000 or $20,000 it would 
indicate that they would be able to pay for the mine. Even if they 
did not pay the full price by the 27th, that they could have time on 
the balance. 

®. About what time was that ? 

A. That was about two years ago. There was no difficulty at all 


between the parties at that time. Everything seemed to be serene, 


everything amicable. 
142 Q. Did you inform any of the defendants of what Capt. 
Settle had ‘said lo you t 
A. I informed Mr. Ganalil some two or three months afterwards. 


Not cross-examined. 
Testimony of D. E. Waldron. 


D. E. WALDRON, being duly sworn in behalf of the defendants, tes- 
tifies as follows: 

By M. KIRKPATRICK: 

Q. Where do you reside? 

A. Hailey. 

Q. Do you know the parties to this litigation? 

A. I think I know all the plaintiffs and defendants. 

Q. How long have you known the parties, respectively ? 

A. I first met Mr. Reeser a year ago last Se ptember, at Rocky Bar. 
I did not see Mr. Settle at that time. I was there two or three davs 
I have known Mr. Settle since a year ago last December; this te 
December met him at Hailey. 

Q. Did you have any conversation with Settle at any time with 
reference to the contract between himself and defendants and the 
property In question iy 

A. Some time in December a year ago, in ’83, at Hailey, we had 
quite a talk; got acquainted ‘there ; don’t remember who in- 
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143 — troduced me to Settle. We had quite a talk, about.the Mer- 

chants’ Hotel or two or three doors above, about general 
matters. He spoke about the Vishnu mine and these parties with 
reference to the sale. There was very little said about that, except 
to the effect that they had made a sale and would be very glad tosee 
it consummated—carried out; and spoke about being willing to give 
reasonable time; seemed to want the sale to go on; that was the 
burden of the talk. I did not charge my mind with the phrase- 
ology. 

Q. Have you had any conversation with Mr. Reeser in reference 
to the subject at any time? If so, please state what it was. 

A. Prior to December—I think some time in November, ’83, at 
Hailey. Mr. Reeser and I got well acquainted over at Rocky Bar, 
and | met him quite often, and we would go and have a walk and 
have talks, and he said that he was anxious. ‘This was prior to this 
conversation with Capt. Settle that he 

Q. You fix this conversation in November, 1883 ? 

A. Yes, sir. Mr. Vernam was there, and Mr. Reeser said that he 
wanted to make a trip back to Pennsylvania. He appeared to be 

friendly, and several times expressed himself that he hoped 
144 __—i that the parties cculd get the money from Vernam. We had 

several walks and talks about it; the matter of the sale would 
come up; he was there on that business. 

Q. Was anything said in these conversations as to the time of 
payment? 

A. He would express himself as hoping, for the benefit of these 
parties, that Vernam or some one else would come to time® that, as 
far as he was concerned, if there was a fair prospect of the balance 
being paid that he was willing to give any reasonable time. He 
seemed to be anxious to have the thing closed up. 

Q. You say that previous to this time you had been at Rocky 
Bar ? 

A. Yes, in September, year ago; was there two or three days— 
between there and Atlanta; spent most of the time at Rocky Bar? 

Q. That was in September, ’83 ? 

A. Yes, sir. 

(). Was Reeser there at that time 7 

A. Yes, sir. 

Q. Did you observe the relations between him and Gen. Winters 
at that time? 

A. Yes, sir; they seemed to be very cordial, judging from appear- 
ances. , 

QQ. What appearances ? 

A. I roomed in the room adjoining the one where Gen. 

145 Winters slept and was with him a good deal of the time, 

and went down to the mill several times, and Mr. Reeser was 

very kind and agreeable ; showed me over the mill and the opera- 
tions of the mill, and hada great many conversations. 

Q. I was asking you about the relations between Reeser and 
Winters ? . 

A. I was around the hotel a good deal, and Mr. Reeser would 
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- . . » ed > 
come up there two or three times a day and go into Gen. Winters 
sitting room and have talks; appeared to be very agreeable rela- 
tions between one another. 


Not cross-examined. 


Testimony of Richard Tregaskis. we 


RicHARD TREGASKIS, being duly sworn in behalf of the defend- 
ants, testifies as follows: 


(By M. KrrKPATRICK :) 


Q. Where do you live? 
A. Mountain Home, Alturas county. 
Q. What is your age? 
A 60, past. 
Q. Do you know all the parties to this suit? 
A. Yes, sir; I don’t know as I know all the parties to the suit, 
but I know Mr. Reeser, Mr. Settle, Mr. Winters, Mr. Ganahl, and 
Mr. Winkelbach. ‘ 
@. How long have you known Mr. Reeser ? 
A. About 29 years; between 20 and 30 years; cannot say ex- 


actly hew long. of 
146 Q. You have been quite intimately acquainted with him ? am y 
A. Yes, sir; always good friends. 


Q. Have you —,at any time,a conversation with Mr. Reeser with 
reference to a contract between him and Gen. Winters and defend- 
ants in this case? If so, please state when, where, and what it was. 

A. I have, and tbink it was between the 26th of November, ’83, 
and the last of November. We have had several talks since, but 
that was the first talk. 

(). What was that conversation ? 

A. I was at Kuna, and Mr. Reeser came down there; and, being 
old friends,and having my buck-board there, we came over together; 
‘annot say just what date, but I referred to the register at the hotel, 
and think it was the 26th of November. The conversation was to 
this effect: There was circumstances connected with it that brought 
out the conversation. I was at that time in difficulty, and Mr. 
Reeser told me that he had bonded the mine, and that he expected 
the money, and that if he got it that he would assist me. He said 
he had bonded the mine to Winters, and I think he said to Ganahl, 

but that they did not come to time, and he thought they were 
147 pushed for money, and that he hoped that they would, as he 

was tired of the business and wanted to go into the cattle 
business, and that he had given 30 days’ extension, and that be ex- 
pected tu get the money. That is all the conversation we had. 


Not cross-examined. 
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Testimony of F. Ganahl. 


FRANK GANAHL, being sworn in behalf of defendants, testifies as 

follows : 
(By M. KirKpaTRICK): 

Q. You are one of the defendants in this case ? 

A. I am, sir. 

Q. I will ask you to look at this paper and say if you ever saw it 
_ before. It is the deposition of Frank Cavanah. 

. I have. 

(. Did you see Cavanah sign it? 
A. I did. 
Q. At what place and when ” 
A. At Hailey, on the 20th of January, ’$4. 
Q. Did. Mr. Cavanah deliver that to the defendants ? 
A. Hediid, sir. 


Not cross-examined. 


Def’ts, by their counsel, place the deposition of Frank Cavanah 
in evidence without objection, which is annexed hereto and made a 
part hereof. 


Adjourned until Jan’y 29th, 11 a.m. 
148 Testimony of Richard Mackintosh. 


Jan’y 297n, ’85. 
RicHARD MackintosH, being duly sworn in behalf of defendants, 
testifies as follows : 


(By KIRKPATRICK :) 


Q. Where do you reside? 

A. Salt Lake City. 

Q. Do you know the parties to this suit? Do you know the plain- 
tiffs, Reeser and Settle ? 

A. I met Mr. Settle once, and I know Mr. Reeser by sight; have 
never spoken to him. 

. Do you know the defendants in this case ? 

A. Winters, Winkelbach, and Ganalil—yes, sir. 

Q. Where did you meet Capt. Settle? 

A. In Hailey. 

(. At what time? 

A. Some time last June, I think it was. 

Q. June, ’84? 

A. Yes,sir; Juneor July. It was June. 

Q. Did you have an interview with him? 

A. Yes, sir. 

Q. Just state fully the purpose of the interview that you had with 
him. 
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A. I came up from Salt Lake City under an agreement with Gen. 
Winters to purchase or rather to advance to him a certain amount 
of money. | 

Q. Waatsum of money? —. 

A. Twenty thousand and between eight and nine hundred dol- 

lars, principal and interest, calculated by Mr. Winters. 
149 (). What was this money for? | 
A. It was forthe payment of money due by him and other 
parties to the contract in payment for the Idaho and Vishnu mines. 
©. The mine mentioned in the contract ? 

A. Yes, sir. 

(). Between whom ? 

A. Between Settle & Reeser, Winters, Winkelbach & Ganahl. 

Q. State what you did. 

A. Il arrived there on Sunday. 

®. About what time in the month ? 

A. I cannot tell you the date. 

Q. Early part? 

A: I think it was in the early portion on the month. I can tell 
by referring to the bank account. 

Q. Can you remember with reference to the tyme of putting in 
the pleadings in this case on behalf of the defendants? Was it be- 
fore or after ? 

A. It was prior to that, i think. It was before Judge Bennett 
and myself came up to Hailey. : 


o 


(By Judge SuTHERLAND :) 
Q. Were not the pleadings under preparation at the time? 
A. Yes, sir. 
(JoHNsON :) Judge Sutherland, did you prepare the original an- 
swer and cross-bill ? 
150 (SUTHERLAND:) I did. 


Witness: I recollect it now. I arrived in Hailey on Sunday 
day and, after conferring with Judge Sutherland and Mr. Winters 
on the subject, they told me that the parties would probably not re- 
ceive the money. Judge Sutherland then went down to see Huston 
and Johnson that afternoon, and | was with him on one occasion. 
However, on Monday morning Judge Sutherland was drawing up 
the papers in his room. On Monday I had an interview with Cap- 
tain Settle; cannot tell the date of the month. 

Q. State the interview. 

A. Mr. Winkelbach and I were talking together, and he said to 
me, There is Capt. Settle. He says, “ I will take you over and intro- 
duce you to him,” and he did so. I said to Capt. Settle, “ Will you 
walk around with me to McCormick’s Bank, I have some business 
with you?” and he said, Yes. I started ahead of Winkelbach and 
Settle and walked around the corner to the bank and got in a few 
yards ahead of them. As soon as I got in the bank I told Mr. Burkett 

to hand me out $21,000, which I had there. He stepped into 
151 the vault to get the money. In the meantime Settle and 
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Winkelbach came into the bank. Settle said to me, “ What 
is your business?” I said, “I will tell you in a minute.” In the 
meantime Mr. Burkett brought the money out, nine or ten thousand 
dollars in gold, the balance in legal tender. The money was put on 
the counter, right alongside of me. Settle repeated the question to 
me, “ What is your business?” and I said, “I want to pay youa 
sum of money on account of Mr. Winters and others.” He said, “ If 
vou have any business with me, I refer you to my attorneys.” With 
that we walked out of the bank. That was allof my interview with 
him at that time. 

Q. You say that you offered him a sum of money? 

A. Yes, sir. 

Q. Did you do anything further? 

A. No,'sir. Settle then stepped out of the bank and I stood 
there with Burkett. Afterwards, in the course of 10 or 15 minutes— 
I was standing outside the bank—when Settle came up the street, 
and just as he got before me, he turned around and said to me, 
“Who are you, anyway?” “Do you owe me any money?” I 

said, “ No, I don’t; but I wish to pay you some money ;” and 
152 tried to repeat what I had said before, but he turned and 

went down the street. I told Mr. Burkett then that I would 
like to have him go with me to Huston & Johnson’s and he did. I 
went there and told them I had been referred to them by their 
client, Settle. I told them that I did not bring any money at that 
time, but brought Mr. Burkett with me, and told them that I was 
ready to pay the money. They asked me who it was, and I told 
them on behalf of Gen. Winters and others, according to the con- 
tract between these people. They said it was all right; that their 
client was not going to receive any money. We had a friendly 
business talk, and they said when they got the mine that they would 
be prepared to sell it. I said that I was under contract with Win- 
ters to furnish the money, and that I was there to fulfil the con- 
tract. 

Q. That is a full statement of your action in the matter? 

A. That is all, sir. 

Q. I will ask you this question: Have you been prepared ever 
siuce and are you prepared now and willing to pay this money to 
the plaintiffs for the defendants if they had been willing to re- 
ceive it? 

A. I have been and am now. 


153 Cross-examined by Mr. JoHNson : 

Q. How much money did you agree to pay ? 

A. I agreed to pay the amount due by Winters to Settle and 
Reeser on their contract. That called for twenty thousand and 
eight or nine hundred dollars. That was principal and interest. 
I brought $21,000 with me from Salt Lake. I transferred it from 
the bank there. The amount figured up between twenty thousand 
eight hundred or nine hundred dollars. 

Q. That is the amount you agreed to pay? 
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A. Yes, sir; I had a contract with Winters in case he completed 
his title to the mine, 

Q. When did you make that agreement? 

A. I went to Rocky Bar to examine the mine and come back to 
Hailey. I then told Gen. Winters that I would accept the mine 
and go to Hailey and return with the money. 

@. When was that? 

A. Prior to this tender. 

Q. How long prior? 

A. I think a week or ten days. 

Q. in the month of June? 

A. Yes,sir. I might be a little mixed about that. It was within 

a week or ten days from the time I made the tender to Settle. 
154 . You are sure your conversation with Settle was before 
July? It was the same day you came down to our office ? 

A. Yes, sir. 

Q. You are sure that was prior to July? 

A. Well, yes; yes, I know it was prior to July. There is such a 
thing as my being mistaken. I might have furnished myself with 
the date. 

Q. What part of June was it? ‘ 

A. Somewheres from the 5th to the 15th of June. 1 did not 
make any special thought of the date. Ican refer to my books and 
give you the exact date that I tendered the money. 

@. What did you do with the money afterwards? 

A. As soon as | returned I cancelled the exchange with-McCor- 
mick. I took an exchange on Hailey, and as soon as I returned to 
Salt Lake I cancelled it. That credit was good to me as long as | 
stayed there, but as soon as I left that cancelled it. The money was 
there subject to my check when I drew it. 

Q. Who did you have this conversation with when you came 
down to our office—Major Huston or myself? 

A. [ think you did the most of the talking. I don’t think Mr. 

Huston took any part in the conversation. 
155 Q. What do you say I said to you? 

A. I told you my errand there; stated my business; told 
you that | made him a tender of the money, and that he referred me 
to you; that I was there to perform the contract with Winters and 
others. You was very non-committal; you said yes; you said after- 
wards that you would be very happy to treat for the negotiations for 
these mines after the litigation has ended, and I said I would be 
glad, too. 

Q. That is the substance of what I said ? 

A. Fa, Gf. . 

Q. Did I say anything about our not having any authority to re- 
ceive the money ? 

A. I did not go there to tender the money to you, but at the re- 
quest of Mr. Settle. 

Q. Did I say anything about not having any authority to speak 
of that subject ? 
A. I cannot say. 
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Q. I did not say much, did I? © 

A. No, sir. You gave me to uncerstand that your client was not 
prepared and would not receive the money. I merely went there 
to tell you that I was prepared to ‘ender the money. I thought 

perhaps you was authorized to enter into negotiations. 
156 . Do you remember about my saying anything about not 
having any authority from Settle in the premises ? 

A. Ido not, but you might have said it; but you gave me to 
understand that Settle would not receive any money; at the same 
time you might have said that you had no authority. I went to 
you at Settle’s request. I simply went with Mr. Burkett to intro- 
duce me to you, simply to state what I was there for, and that was 
the reason that I did not bring any money there with me. I 
thought perhaps Settle preferred to have his business transacted 
through his attorneys. 

Q. You went down for the purpose of ascertaining if Capt. Settle 
did desire us to act? 

A. He simply referred me to you. 

Q. That was what you went down for, was it not? 

A. I went down at his request. You told me that you would not 
receive any money; that Settle was not ready to receive any money. 
We sat there and, I believe, smoked a cigar and talked in a friendly 
way, without any details being entered into at all. 


Adjourned until January 30th, 1885, 11 a. m. 


JANUARY 30TH, 1885. 
157 Owing to the non-arrival of John Winkelbach, one of the 
defendants and a witness in the case, defendants’ counsel 
asked that the case be continued until January 3lst, 1885. 
Case continued until Jan’y 3lst,11 a.m. Case again continued 
from day to day until March 2nd, 1885. 
Plaintiffs, by their counsel, as- that the “ stipulation” be filed as 
of the date of January 27th; no objection, and it was filed. 


Testimony of J. B. Winters ( Recalled). 
Jonn B. Winters recalled: 


Q. When you was on the stand before you was asked this ques- 
tion—I read from the report of your testimony then (page 36): 

State whether the ore which is now in sight was disclosed by 
your works prior to this action and developed after the making of 
your contract. 

Answer. No, sir. In running these we ran within a few inches 
of 600 feet on timbered and tracked drifts, all new ground-work. 

Is that your answer ? 

A. It should be “ Yes, sir.” That was my answer. It was new 
ground-work. 

Q. On page 37 of the report you was asked this question: What 

proportion of the value, as you have estimated the ore now 
158 disclosed, has been entirely discovered by your work ? 
I—370 
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The answer was: I consider it all newly discovered. There was 
one point that showed quartz of/ five or six dollars value; I mean 
ore taken out at a profit. 

W hat is the meaning of that? 

A. Ore that would pay. Five-dollar ore would not pay. I mean 
ore that carries precious metals in quantity sufficient to justify mill- 
ing and mining. ? 

Q. Anything below that you don’t account as ore? 

A. I do not; no, sir. 

Q. You was asked this question: What is the value of that body 
and the value of the other bodies that you discovered.? 

You answered: The other bodies probably double or threble this 
body. 

Which body do you mean ? 

A. The former bodies. This body, the development was made in 
January a year ago, January, ’84. 

Q. Do you mean to say that the bodies discovered prior were double 
or threble the January body? 

A. Yes, sir; I would estimate it so. 

Q. When this suit was commenced, in Feb’y, 84, who was in pos- 

session of the mining property described in the contract? 
159 A. We were—our party. . 
Q. In exclusive possession ? 

A. Yes, sir. 

Q. With regard to the force of men that were worked by def’ts 
in the mine during all the time that they were in possession, was 
that force as large as could be economically and profitably worked? 

A. Yes, sir; at all times. 

Q. What was the defendants’ expenditures in working the prop- 
erty before it paid expenses? 

A. The first ore that we bad milled that paid expenses was in 
March, 53; up to the time including the lease purchased between 
thirteen and fourteen thousand dollars. 

Q. ‘The first ore that paid expenses was in March, ’83? 

A. Yes, sir. 

. How much time had the Kitto lease to run at the time you 
took the assignment of it? 

A. I cannot recall the exact date of that instrument. I think 
not quite two months. 

Q. You took out quite a quantity of ore, did you not, during the 
time, the unexpired time, of the Kitto lease? 

A. Yes, sir. 

Q. Did you pay over one-half of the proceeds during that time 

as well as after? 
160 A. Yes, sir; we did. 
Q. When were you last in the Idaho and Vishnu mines? 

A. Along about the 10th of January, this year. 

Q. For what purpose? 

A. To see the condition of the mine and to see what the parties 
were working at that took possession. 
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Q. Did you make a careful examination of the mine and work- 
ings ? 

A. Yes, sir. : 

Q. With whom did you go, if any one? 

A. Mr. Rawlins. 

®. Did he also examine it? 

A. Yes, sir. 

Q. How much of an examination did you make? 

A. I went principally to see if our main tunnel running to the 
ore body was in the same condition and to satisfy ourselves as to 
what work had been done after they took possession ? 

Q. In what condition did you find the mine? 

A. In good condition. There had been a cave near the mouth of 
the tunnel, nearly 400 feet from the ore bodies, owing to the wet 
weather of last spring, and the snow melting had broken the lagging. 

There were no timbers out of place. 
161 ©. This was before the tunnel had been reached ? 
A. Yes, sir. 

QQ. Were the timbers in the mine crushed at any point? 
. A. No, sir. 

Q. What was the condition of the mine as compared with its con- 
dition prior to the 2nd of December last, when the plaintiffs broke 
in? 

A. In the old work I could not see any change. They had been 
removing ore from the mine, a portion of the ore that I had mined 
prior to ‘83. 

Q. What efforts, if any, did the def’ts make at any time to raise 
money to pay for the property outside of the proceeds of oré ? 

A. I opened correspondence in the summer of ’83 with Mr. Ver- 
nam. He was delayed in getting to Rocky Bar until, I think it 
was, August, when he first came with a party to examine the mine. 

(). Who was Mr. Vernam ? 

A. Manager of the Columbia Beaver Co. at Saw Tooth. We opened 
negotiations to raise money in ’83. He then went East, and I heard 
from him that his parties were willing to take the property. He 

came to Rocky Bar before November, ’83. He received some 
162 letters while he was there that the money was ready. Mr. 
teeser, Winkelbach, and myself then went to Wood River. 

Q. Did Mr. Settle go? 

A. No, sir. 

Q. Did you ask him? 

A. He declined to go. 

Q. Why? 

A. I was informed by parties that came to me that 


(JoHnson:) Never mind telling what you were informed. 


Witness: I called on him to see where he would receive his 
money. He said Rocky Bar. I told him that I hoped we would 
have it by the 27th. He said that it would not make any difference 
if it was a little late. I think that it was the tenth or eleventh of 
November that we left Rocky Bar and went to Hailey. 
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Q. For what purpose? 

A. To close this matter. Mr. Vernam was corresponding with all 
the parties by telegraph. After keeping us there several days they 
declined to take the property. 

©. He declined to take it ? 


A. e es, SIT. 
©. Then there was an extension, I believe? 
163 A. Yes; that was arranged the same time, Judge Ander- 


son representing Settle in that extension. 

Q. I will ask you this question: Prior to the commencement of 
this suit, in. Feb’y, 84, was it your belief, derived from the conduct 
and declarations of the plaintiff-,that vou would be allowed time by 
the plaintiffs to pay for the mine’? 


(Objected to as leading and incompetent.) 
(Objection sustained ; exception for def’ts.) 


. I understood you to testify that four ore bodies were struck in 
the mine by the def’ts during the time they held possession, in- 
cluding the one that was struck on or about the first day of Jan’y, 
1884. I wish vou would state, as near as you can, when those other 
bodies were struck and developed. 

[It was in our work, October, ’82, to March, ’83. 

Q. Which are those bodies ? 

A. The east ore bodies; the others were in the west part of the 
mine. 

Q. You estimate that there was about three thousand tons of ore 
standing in the mine now ” 

A. Yes, sir. : 

Q. Is that ore contained in those bodies ? 

A. Yes, sir; [am making this estimate on the supposition that 

they extend to the other bodies. 
164 Q. This quantity of ore between these four bodies ? 
A. Yes, sir. 

Q. I understand you to say the at the three ore hodies struck be- 
tween October, ’82, and March, ’83, contained double or threble the 
amount, in your estimate, that ‘the ore struck in ’84 does ? 

A. Yes, sir. 


Not cross-examined. 


Defendants, by their counsel, now offer in evidence clause 17th of 
the answer in judgment-roll, filed August 26th, 1880, in case of 
Reeser vs. Settle ef al. Said clause refers to the ow nership of 5 feet 
of the “Idaho mine” by one John Dunlay, offered as an admission 
by Settle at that time, and that some 30-odd feet belonged to VY. S. 
Anderson. ‘The same reads as follows: That said defendant Settle 
is the owner and holder of 1,362} feet, undivided, of ay 1,400 feet 
of said Idaho quartz ledge or claim, and that V.S. Anderson, of 
Rocky Bar, I. T., is the owner and holder of 323 feet oe that 5 feet 
stands of record in the name of John Dunlay, one of the locators ; 
that said def’ts, Settle and V.S. Anderson, to their respective inter- 
ests have acquired and deraigned title. from said locators, and that 
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they and their grantors have been in the quiet and peaceable 
165 possession of said Idaho claim or ledge for more than 5 years 
prior to the commencement of this action, to wit, since June 
4, 18853. 

To this pl’ffs object on the ground that it is not an admission on 
the part of Settle; that it is a judgment-roll in another action and 
irrelevant to this cause, and that it is dated long prior to this con- 
tract by other parties. 


(Jonnson :) If that is admitted in evidence the whole roll should 
be admitted. 

(The Court:) That part of the roll bearing on that point-will be 
admitted for the present, subject to objection. 


Def’ts, by counsel, now place in evidence certified copy of a deed 
from V.S. Anderson to John B. Winters, marked “ Exhibit D.” 


Testimony of John Winkelbach. 


JOHN WINKELBACH, being duly sworn, testifies as follows: 


Q. Are you one of the def’ts in this cause? 

A. Yes, sir. 

(). Where do you live? 

A. I live at present at Atlanta. 

Q. Prior to that time where did you reside ? 

A. At Rocky Bar. 

(). How long did you live at Rocky Bar? 

A. Since 63; have been away for a short time. 

. Do you know the parties to this action ? 

A. Yes, sir. 
166 Q. How long have you known Mr. Settle? 
A. Since ’64. 

Q. How long have you known Mr. Reeser ? 

A. About the same time. I think it was in ’64. 

(). You knew them at Rocky Bar? 

A. Yes, sir. 

Q. Got acquainted with them there? 

A. Yes, sir. 

Q. How long have you known Mr. Winters? 

A. Since the fore part of September, ’82. 

Q. How long have you known Mr. Ganahl? 

A. I think the first time I saw him in Rocky Bar was in ’65 
or ‘66. 

Q. Are you acquainted with the mining property described in the 
contract between the plaintiffs and defendants? 

A. Yes, sir.~ 

Q. How long have you known the Idaho and Vishuu mines? 

A. The Idaho mine since 64. I did not know much about it 
until 64. The Vishnu I did not know in those days; there was no 
Vishnu mine then. 

Q. It was located afterwards? 

A. Yes. I could not tell exactly when. 
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Q. Have you been in those mining claims? 

A. Yes, sir 

Q. Often ? 

A. I have been in the mines off and on ever since they worked 
them. 

Q. At the time this contract was made, which was in. Sep- 
167 tember,’82, what, from your knowledge of the property, would 
have been a fair rental for it? o why 


Objected to on the ground that no predicate has been laid for the 
question. 


Q. You have been in the mines and examined them ? 

A. Yes, sir. : 

©. You know that the property had been under lease? 

A. Yes, sir. 

©. It was under lease at the time to Kitto and his associates ” 
A. Yes, sir. 

Q. Are you a practical miner? 

A. Yes; for about ten years. 

(). Where? 


A. California, and for over a year at the Bar; and I was mining 
at Idaho City. 

Q. How long at Idaho City? 

A. Only a few months. I was one year in Northern Idaho. 

. Have you worked in and examined a good many mines? 

A. I have seen them worked. I have worked in some of them. 

(Mr. Jonnson:) This is property at Idaho City; was that placer 
mines ? 

A. Yes; and quartz mines at Rocky Bar and other places. 


(Mr. KIRKPATRICK :) 


168 Q. I repeat the question. What, in your judgment, at the 

time the contract was made, in ’82, would have been a fair 
proportion of the proceeds of the mine as rental ? 

A. The last two parties did not make expenses in giving one-third. 

[ mean make wages and expenses. I would not have given over }. 


Objected to as not responsive to the question. 


Witness: 4 would have been plenty. 
Q. Did you know anything about the title to the property at the 
time the contract was made? 
A. I did not; no more than I supposed Reeser & Settle were the. 
full owners. 


Plaintiffs’ counsel objects to the last part of the answer as not re- 
sponsive LO the question. 
Last part of the answer is stricken out. 


Witness: I don’t know. 
(). When did you first hear that there was a mortgage ov the 
Vishnu mine? 
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(JoHNsON:) We object. Witness has not testified that he ever 
heard it. Objected to as leading. 


Q. When did you ever find out that there was a mortgage on the 
Vishnu mine? 

A. The first was last June—when I wasin n Hailey, June, 84. 

169 @. Did you have any conversation with Geo. F. Settle in 

March, ’83, with reference to this contract and the time of 
payment named in it? 

A. Yes, sir. 

©. Where? 

A. Up here at the Warm Springs. 

Q. In this county? 

A. Yes, sir; five or six miles from here. 
(). State what that conversation was. 

\. I came down with bullion—— 

Q. From Rocky Bar? 

A. Yes; sir. The first crushing that we alls I went up to Warm 
Springs to see him and asked him where he wanted his portion of 
the money left. Says he, “John, you can leave two hundred dollars 
at Falk’s store.” 

(JoHNSON:) What money do you refer to? 

(Witness:) The money from that bullion. He said for me to 
leave $200 at Falk’s store, at Boise City. The balance you can take 
back with you to the Bar and leave it in your safe. If you want 
to use some of it, you can use it. He says,“ I have no use for it now, 
anyhow.” 

Q. Did 1 say anything with reference to the time of payment ‘ ? 

He asked me how the mine was looking, and I told 
170 him it looked very well. He said if the money was not all 
paid by that day that it did not make much difference, as 

long as he knew that he would get it. 

®. By what date? 

A. By the 27th of November—next fall—’83. 

Q. Did you have any other conversation with Captain Settle after 
that time upon the same subject ? 

A. I did; after he came back to the Bar from Boise City ; some 
tine in June, ’83. 

Q. At Rocky Bar? 

A. Yes, sir. 

Q. What was that conversation ? 

A. It was to the effect that if the money was not all paid that we 
could have more time. 

(). State the exact conversation. 

A. If the money was not all paid by the 27th of November it 
would be all right, as long as he was secured for his pay. 

Huston: That is what he said ? 

A. Yes, sir. 

Q. Did you have any conversation at any time with Mr. Reeser 
with reference to the sale of the contract ? 

A. Yes,sir; a number of times. 
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(). State at what time. 

A. I could not tell exactly the days or number of times. 

171 Hesaid, “1 am glad that I havesold out. If I had the mine 
back again I could not work it with Settle, anyway, and would 
not.” 

Q. In January, ’84, did you have any conversation with Mr. 
Reeser with reference to the property in connection with Mr. Cava- 
nah ? 

A. Yes, sir; he came over to my place, right across the street 
from his hotel, at Rocky Rar. 

2. What did he say? 

He said that he did not care about getting the property back ; 
all he wanted was to get his money, and “that if he got it by next 
summer it was all right : that he wanted to go to Pennsylvania; it 
was all he cared for. 

Q. Did he say anything about interest upon the money ? 

A. I told him, “ We will pay you interest on the money—what is 
fair.” He said, “I am satisfied; the General spoke to me about 
that.” 

Q. Was you with the parties that went to Wood River in connec- 
tion with the negotiation with Vernam? . 

A. Yes, sir. 

Q. Who went? 

A. Gen’l Winters, Mr. Reeser, and myself. 

@. What took place there? 

A. We went down with the expectation of getting money from 

Vernam. 

172 (). What took place? 

A. When we got there the money was not there, and they 
telegraphed two or three times to New York. They promised us 
that the money would be there when we left the Bar. We tele- 
graphed to the comp: any, but failed to get the money. 

Q. Did Mr. Reeser make any statement to you at that time about 
an extension of time? 

A. Yes, sir; he said he would give us an extension of 30 days; 
all he wanted was to get his money any time, as long as he was se- 
cured for it. 

Q. The defendants went on working the mine after they made 
the contract, did they 

A. Yes, sir. 

Q. Did Mr. Reeser after the 27th of December, ’83, make any de- 
mand upon you for the possession of the mine? 
No, sir; he never did. 
Q. Was Reeser at Rocky Bar during January ? 
A. Yes, sir. 
Q. What was he doing? 
A. He was not doing anything. He was working in the mill, 
crushing ore for us, when he came out; that was before Jan- 
uary. 
173 Q. How much did def’ts pay for the Kitto lease ? 
A. Five thousand dollars. 
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Q. Who advanced and paid that money? 
A. Myself. 
Q. Do you know whether any ore was taken out during the unex- 
pired time of the Kitto lease after you bought it? 
A. Yes, sir. 
(. What part of the proceeds of that ore was paid to the plain- 
tiffs? 
A. One-half. The same as on the purchase contract. 
Q. Did one-half of the gross proceeds of the ore taken out during 
the time the defendants worked it pay the expenses of mining? 
A. No, sir. 
@. How much did it lack” 
A. I could not say how much, but it must have heen fifteen or 
sixteen thousand dollars or over. 
Q. Were you present at Hailey when Mr. Mackiiitosh made an 
attempt to tender the money due upon the contract to Mr. Settle? 
A. Yes, sir. 
. State what occurred. 
A. Mr. Settle was standing in front of the probate judge’s 
174 ~—s office, and Mr. Mackintosh went over to him and said, “ Mr. 
Settle, I would like to have a little talk with you; let’s go 
around the corner.” They walked around towards the bank. As we 
got in the bank Mackintosh called to Burkett and told him that he 
wanted to pay this party some money. Mr. Settle said, “ What do 
you want with me?” He said, “ | want to pay you some money for 
these parties.” Mr. Settle said, ‘You are a stranger to me,” and 
turned to go out. Mr. Mackintosh said, “ Hold on; I wanteto have 
some talk with you.” Mr. Settle said, “I have no business with 
you; you are a stranger to me,” and walked out. Before that Mr. 
Burkett came out of the vault with some money; I suppose the full 
amount; that is what Mr. Mackintosh told me 


(Counsel objects to what Mackintosh told him and what witness 
supposes, and it is ordered stricken out.) 


Settle would not stay tosee it counted. Whether there was enough 
or not, he would not accept it. 
Q. Have you stated fully what you know about that? 
I understood that Mr. Mackintosh went down to see Mr. John- 


son. 
®. You did not go with him? 
A. No, sir. 
175 Q. What efforts, if any, did the defendants make to raise the 


money to pay the amount due on the contract outside of the 
proceeds of the ore? 

A. We tried every way to raise it. In the first place, of Mr. Ver- 
nam, in ’83; he promised us the day before we went to Hailey ; said 
he had money at Hailey. 

Q. Did vou make any other efforts? 

A. Yes, sir; Ganahl and Gen. Winters made other efforts to get 
it from others. 

(JoHNsoN :) How do you know that? 
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A. I know that they got letters from Col. W all, so I understood. 
(JOHNSON :) Tell what you know. 
A. I saw a letter from Col. Wall promising to endorse for us. 


(By K IRKPATRICK ‘) 
Q. In what capacity did defendants enter upon the property under | 
the contract and work it; whether as lessees or purchasers ? a 
(Objected to as incompetent and irrelevant; overruled ; excep- 7 
tion for plaintiffs 
A. As purchase 's. 
Q. Was one-half of the proceeds paid as purchase-money or rent ” 
(( Ibjected to on the ground that that is a matter to be determined 
by the contract. Objection sustained.) 
176 (). Did Mr. Settle or Reeser object to the working OF CX- 
penditures of defendants in January and February, ’84, on the 
property ¢ 
A. Not to me; Settle was not there in January and February ; 
Resser was there. 
(). Where was Settle ? ss 
A. In Boise City, I think. 
Cross-examined. 
Q. Did you work during the winter of ’83 continuously ? { ‘*s 
A. Of ’82 and ’83? = Yes, sir. | 
®. How did it look then? 
A. When I left, in March, it looked pretty well. 
Q. Did your partners say anything about getting further time’ 
A. No, si 


(). Did you go to Settle to get further time ? 
A. No, si 

Q. Did i have any conversation with your partners before 
March, ‘83, that you would not be able to complete your: contract 
before: November ? 

A. No, sir; not that I know of: no particular conversation. 

®. When Settle came there, in June, ’83, how did the mine look 
then ? 

A. It —— pretty well. 

Q. Had you had any conversation with your partners before that 

time about getting further time? 
177 A. No, sir; we had tried to raise the money . 
Q. Had you had any conversation at all that probably 

further time would be necessary—I mean when you had the con- 
versation with Settle? 

A. We did not talk about the extension of time, but that we might 
get it out and might not. 

Q. The mine looked pretty well ? 

A. Yes; pretty well in June. 

Q. What did you and Winters and Reeser go to Hailey tor? 
A. To get the money of Vernam, in November, ’83. 
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Q. You went to get money of him to pay the balance due on the 
mine? 

A. Yes, sir. 

Q. How did you pay this five thousand dollars to Kitto on the 
prior lease ? 

A. I don’t know how, but I paid him some in cash and one note. 

Q. How much cash did you pay them ? 

A. Something like thirty-five hundred dollars; it was all cash 
except the note. 

Q. I mean how much cash did you pay. 

A. Some in cash and some store goods; I don’t know exactly. 

Q. Can you tell about how much was paid in money ? 
178 A. I could if I had known that you would have wanted to 
know that; I did not bring my books down; I think between 

three thousand and thirty-five hundred dollars in cash. 

a How much in goods and other property besides the money ? 

A. All but about eleven hundred dollars of the $5,000. The bal- 
ance was in cash and goods. 

Q. When did you deliver the goods? 

A. Shortly after we bought the lease. 

. How much was the note? 

A. About $1,100. 

(). Is that the amount? 

A. Yes, sir. 

Q. Who did you give that note to? 

A. Thomas Kitto. 

Q. Have you ever been paid back that money from the mine? 

A. No, sir. 

Q. How much money have you drawn out of the mine? 

[ could not say how much. I know how much I have paid 

into it. 

Q. About how much money have you drawn out of the mine? 

A. I could not answer that question. 

(. Have you drawn $20,000? 


A. No, sir. 
(). Fifteen thousand dollars? 
No, sir. 
Q. Ten thousand ? 
179 A. I have not drawn out ten thousand. 


Q. Have you drawn out eight or nine thousand ? 
A. The money that came out would probably be four or five thou- 
sand dollars. 
a. Don’t it amount to over ten thousand dollars ? 
No, sir. 
o Do you swear tliat it does not exeeed $5,000 ? 
A. I would not swear positively. 
4 Can vou swear that it don’t exceed $6,000 ? 
I don’t think it does. 
") Does it amount to $10,000 ? 
A. No, sir; I don’t think it would amount to $10,000. 
Do you know that it don’t amount to over $9,000? 
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I don’t think it does. 
Have you got an account with your partners charging them 
what you have advanced and crediting them with what you 
received ? 
Yes, sir. 
Can you not tell what the account is? 
My partner kept the books... I cannot tell what it was. 
Did it amount to $8,000? 
No, sir. 
©. Did it amount to $7,000? 
A. Somewhere about five or six thousand ; 
amounted to a little more. 
Would you swear that it did not amount to over 
I would not. 
Would you swear that it did not amount to over $8,000 ? 
I don’t think I would; I would not swear to any figures. 


Will you swear that they dou’t amount to over $9,000, cash, 


might have 


$7,000 ? 


drafts, or anything of that kind that was credited up? 
If I took drafts of some workmen do you mean that to be 
counted in ? 
©. No, sir; I mean drafts taken from Gen. Winfers on bullion, 
ash, or its equivalent that you have received from that enterprise. 
A. I can swear that it is not over $8,000. 
4 Can you swear that it is not over $7,000” , 
. I would not swear much below $8,000. < & 
Q When you received drafts or pay orders from the men you did 
not credit them to this account? 
A. No, sir. 
Q. Then why did you ask me if I wanted you to include 
that? Do you swear that you have not received at different 
= in drafts, money, and bullion, from your partners the 
proceeds from that mine as against what you have expended in the 
mine ? 


A ; Yes 


181 


, Sir. 


Q. 


Can you swear that it is not over 


$7,000 ? 


I don’t think I have received $7.000. 


eam et 


them 
A. 


Q. 
A. 


Q. 


credits ? 


. Is that account in with your merchandise account ? 
Yes, sir. 

W here are your books kept ? 

At Rocky Bar. They are in the saloon. 
since last summer. 

Do you know how it stood last summer? ° 
My partner keeps the books all the time. I was in the saloon. 

You read English writing ? 

Yes, sir. 

You can read and examine the books? 
Yes; I kiow pretty near the amount. 


[ will ask you now what you have received as against those 


I have not looked at 
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(Objected to as immaterial and not within the scope of the exam- 
ination-in-chief.) 


Redirect examination: 


Q. Did Kitto and Co. receive this $1,100 note of yourself as cash ? 
A. This note was not received by Kitto and Co. but by Kitto. 
Q. Did he receive it as cash ? 
182 | A. He received the note as payment and delivered the 
ease. 


Defendants rest. 
Testumony of G. F. Settle. 


Evidence for plaintiff. 


GEORGE F. Serrie, being duly sworn for plaintiffs, testifies as fol- 
lows: : 


Q. You are one of the plaintiffs in this action ? 

A. Yes, sir. 

Q. Do you know the mining premises called the Vishnu mine? 

A. Yes, sir. 

Q. How long have you known it? 

A. About ten years. 

Q. Where were you at the time of the execution of this lease at- 
tached to the complaint, dated Sept. 19th, 1882? 

A. At Rocky Bar. 

Q. Do you know the condition of the mine at that time? 

A. Yes, sir. 

Q. Who was working it? 

A. Kitto & Co., former lessees. 

Q. Were you then in the habit of visiting it ? 

A. I visited it quite often that summer—the summer of ’82. 

Q. How long have you been engaged in quartz mining at Rocky 
Bar and vicinity ? 

A. Since ’63. 
183 Q. What was the condition of the Vishnu mine, as to de- 
velopment, &c., at the time this lease was made ? 

A. Verry good. 
Q. Where was this lease in evidence as Exhibit A executed ? 
A. At Rocky Bar. 
@. By whom was it drawn ? 
A. By Frank Ganahl. (Shows paper to witness.) 
Q. Did you ever see this paper before ? 
A. Yes, sir. 
Q. By whom was that drawn ” 
A. Frank Ganahl. 
Q. At what time? 
A. The day we signed the lease ; a few minutes before. 
Q. At the same place ” 
A. Yes, sir. 
Q. How did it come to be drawn ? 
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A. I was in doubt whether the mine could be run in debt by the 
essees or not. 
©. How did he come to draw that? 


(Objected to as incompetent and immaterial.) 


Plaintiffs, by their counsel, put in evidence Exhibit “ B.” 
(Mr. Jonnson:) We propose to ask the witness now under what 
circumstances the instruments were drawn. 


(Objected to by defendants on the ground that it is incompetent 

and because the original complaint alleges the agreement 

184 as written, and thus precludes the plaintiff- from proving any 

— to modify or affect the construction or effect of the instru- 
ment.) 

The court ruled to admit the evidence subject to the objection, 
proposing to decide absolutely at a later time. Exception by de- 
fendant. It is understood that all testimony of this nature is under 
this objection and exception. 

Q. Who drew this Exhibit A, attached to the complaint ? 

A. Frank Ganahl. 

Q. What were your relations with Ganahl? What had they 
been ? 

A. Very good. 

(). I mean business relations 

A. He had been my attorney on several occasions; was then. 

Q. He is an attorney-at-law practicing in this district? 

A. Yes, sir. 

(). It was drawn at Rocky Bar? 

A. Yes, sir. 

(. Did you have any other attorney—if so, who—at that time ? 

A. No, sir; no other attorney. There was no other attorney at 
Rocky Bar. 

Q. What was the description drawn from ? 

A. I think it was a deed that I had formerly placed in escrow at 
San Francisco. 


‘) 


185 (Shows papers to witness.) 


). Is that the paper ? 
A. Yes, sir; that is it. 
). What did you give this to Ganahl for ? 
A. So that he could get the description of the mines and property. 
J. Did you give him any other memoranda or description? 
A. I brought down quite a number of bonds, but this was the 
most complete. It was drawn by Judge Anderson. 
(). This was given to Ganahl to draw the description from ? 
A. Yes, sir. (Paper above referred to is put in evidence by plain- 
tiffs’ counsel and marked Exhibit “ E.”) : 


(Objected to on the same grounds as above.) 


Q. Did you have any conversation with Ganahl as to “ Exhibit 
A” before executing it? 
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A. The lease? Yes, sir; he read the lease over to me after he 
had written it. 

Q. Where was this? 

A. In Newcomer’s Hotel in a room upstairs—the parlor. 

Q. State what transpired. 

A. When he came to the 1,400 feet I told him that I did not own 
the 1,400 feet ; that V.S. Anderson owned 32% feet, and told him to 

change it to read, the above 1,400 feet, less 32% feet, and he 
186 _— said it makes no difference that if V.S. Anderson owned that 
amount of ground, how much he asked for it. I told him 
there was an arrangement between Anderson and myself that 
when I sold the property | would put in that 32§ and pay him 
$500 for it. He said we will satisfy Anderson for that amount of 
ground, and I took their word for it. 

Q. Did he tell you anything else about the instrament, what kind 
of iustrument it was? What did he tell you about the meaning or 
purport of that paper ? 

A. We had considerable talk about the lease. 

®. At that time? 

A. Yes, sir. 

Q. What was it? 

A. I asked Ganahl if there was anything in that lease that would 
prevent me from taking possession of the property if they did not 
pay $40,000 on or before the 27th day of November. He assured 
me over and over again that there was not. He seemed to be mor- 
tified that I should ask him such a question. He said, My God, 
Settle, do you suppose I would come here to take advantage of you 
or draw up a paper to trap you and get you into trouble? Hesaid if 

the Co. lessees refuse to give up possession of that property 
187 ~=I will go into court myself and make them do it, and it will 
not cost you acent. He repeated it over and over again. 

Q. Refuse to give it up when? 

A. At the expiration of the lease, unless money was paid. I then 
asked him another question: | asked him if there was such a thing 
as the lessees running the property in debt. Said I,“ You may go 
on and work the property, and when you get ready to give it up 
leave it in debt.” They could get out the ore in six months. Said 
[,“ Is there any such thing in law as a lessee running the mine in 
debt?” He said, No. He says: We are not owners of the mine; 
we are lessees, and working the mine under that lease, and conse- 
quently our employees cannot look to you or the mine for any in- 
debted ness. | 

Q. Was that before the execution of Exhibit B? 

A. Yes, sir; it was the same evening—not more than an hour or 
half hour. 

Q. Where did you have the next conversation ? 

A. We then went into the Alturas Hotel, owned by Reeser. 

. What room ? 

. I don’t remember. It was Reeser’s room. 

Was Reeser there ? 

Yes, sir. 
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©. In what condition was he? | 
A. He was in bed; was not very well. | 
©. Who was there? 
188 A. Sol. Newcomer, Winkelbach, Winters, Ganahl, Reeser, 
and myself. 
©. What did you do there ? | 
A. We had a conversation. Ganahl said there was no such thing 
as a lessee running the mine in debt and the mine being held for es ae 


the indebtedness; that they were not purchasers in the mine, but 
were lessees. ‘This was the argument used to me. 

Q. Was there anything said there about the expiration of the 
contract ? 

A. Yes, sir; he said that unless they paid for the property on or 
before November the 27th that the ‘y would give up possession, and 
offered to go into court himself and make them give up to it, and 
that he would see that they did give up to it. 4 

Q. Was there anything about what the contract meant in that 
regard ? 

A. Nothing more than that it was a lease. 

(). About the time? 

He said, I don’t know how many times, that ghey would sur- 
render possession of the property unless the y paid for it within the 
year 

Q. Did he say anything about what the contract meant as to 
ae the purported construction was ? y 

The purport was that they only had time for one year. 
Q. Did he tell you that? 
189 A. Yes, sir. 
. How often did he tell you that ? 

A. Six or eight times. 

(. Did he say anything about what they would be bound to do? 

A. That they would be bound to give it up. He says, We have 
promised in the lease three or four times that unless we pay up that 
we will have to surrender it. Wecannot hold it over a year, and 
we will not pretend to. There was no misunderstanding about it. 

(). At which of these interviews was this Exhibit “ B” drawn” 

That waiver was drawn up probably about ten minutes before 
the lease was signed. 

@. How did it come to be drawn ? 

A. I wanted something to show that I understood beyond a doubt 
that this was a lease with a privilege of purchase. 

Q. What did you tell him about this paper and what did he tell, 
you ? 

A. I told him that while I had confidence in him and his integ- 
rity that there was some question in my mind about that lease; 
that there might be something in it that I did not understand. 
Says I, “ [ have read the statute about lessees of mines running in 

debt and the mine being held, and it was not clear in my 
190 mind and I want something to show that I am not in dan- 

ger, because, if the mine is not paid for within the year, I 
will take possession of it.” He then drew up the waiver. 
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Q. Waiver of what? 

A. To show that they were lessees; that they were to work the 
mine as lessees and not as purchasers 

Q. Did he say anything about the necessity of this Exhibit “ B?” 

A. He said that it was not necessary, because, as he explained the 
law to me, they could not hold the owners of the mine; could only 
hold the lessees. 

@. Their interests ? 

A. Yes, sir; I wanted that very plain. I wanted to know that 
persons working in the mine for the lessees could not come upon 


me or the mine if they are owing them anything. I wanted that 


explained, and that they could not hold me; and to satisfy me he 
says, “I will draw up this instrument, and if you desire it I will 
have every man that works for us sign the waiver to hold the lessees 
and not you. 
Q. That is the way you came to take Exhibit “ B?” 
A. Yes, sir. 
Q. You heard Gen. W inters’ testimony as to his intention. What 
knowledge did you have that the defendants or any of thet 
191 entered into pessession of that mine as purchasers? _ 
A. Never had any. I had knowledge that they entered as 
lessees. 
Q. What notice did they give you when they entered into posses- 
sion of the mine to that effect ? 
A. Nothing at all. 
Q. In receiving payments what notice did you have ; what notice 
that they were paid as purchase-money ' 
A. Nothing. 
Q. Did Winters ever make any such statement to you previous to 
this controversy ” 
A. No, sir; not atall. They understood how it was to be paid 
and for what purpose. 
Q. In the transcript of testimony Gen. Winters testifies as fol- 
lows: 
Q. “ Did you have any conversation with him ?” referring to your- 
self. 
A. “No, sir; Reeser was at Rocky Bar the greater part of the 
time; Settle was away from the Bar; spent only his summers there.” 
Q. “ When there how near the mine?’ 
A. “I should think within 150 feet.” 
Q. “Did you have any conversation with him in early spring 
about the mines?” 
A. “I did. It was after his return from Boise City, in ’83; can- 
not state whether it was in April or May.” 
192 Q. Where was you in April or May? 
A. Boise City. 
Q. Where in June’? 
A. Boise City. 
Q. Where in March, ’83? 
A. I was in Boise City. 
Q. How long had you been in Boise City ? 
11—370 
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A. I think I came down here on Christmas Day, ’82 
(). And remained here constantly ” 


A. Yes, sir. 

(. You were here in April ? 

A. Yes, sir. 

. May and June, ’83—all the time ” 
A. Yes, sir. 


Q. Did you meet Winters in Boise City ? 

A. No, sir. 

. How do you know that you were in Boise City during that 
time ? 

A. I remember I spent the 4th of July here. 

(. Had you been away prior to the 4th ? 

A. No, sir. 

(. When did you leave Boise City ? 

A. I think on the 13th—morning of the 13th—of July, 83. - 

(. Why do you think so? 

A. I know that when I went to Rocky Bar that I commenced 
boarding, and I put down the time that I commenced, and in mak- 
ing settlement last fall I found that | commenced on the evening of 

the 14th. 7 . 
193 (). You went immediately there after leaving Boise City’ 
A. Yes, sir; it was two days’ trip. 

@. You are positive you remained here until after the 4th of 
July? 

A. Yes, sir; | remember being here on the fourth; I could not 
be mistaken. 

Q. Winters swears that you told him, “ If you cannot get as much 
as you think you ought to have we will make a deduction in the 
price stated in the contract. Did you tell him that in those months? 

A. No, sir; I was in Boise City. 

Q. Have you ever told him that? 

A. Not to my remembrance. 

Q. Did you offer to take less than your price ? 

A. Yes, sir. 

Q. Do you recollect meeting Mr. Vineyard here in January, ’83? 

A. Y es, sir. 

@. You was stopping at the Western Hotel ? 

A. Yes, sir. 

Q. He visited you there? 

A. He was stopping at the Overland. Yes; he visited me. 


;? 


(Counsel reads from transcript of Vineyard’s testimony.) 


Q. How long was that after you took the lease ? 
A. | do not remember the month. I think it was some timé 
in January that he visited me at the Western Hotel and 
194 talked some about the mine. 

Q. What intention did you have at that time as to whether 
they would be able to pay for the mine out of the proceeds during 
the lease ” 

A. I had none at that time. It was not paying them very well. 
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©. That was in the winter? 

A. That was in January or February—probably January. 

®. Did you have any conversation with Vineyard about paying 
for the mine? 

I think that I told him that they ought to be able to pay for it. 
if thev worked it properly. 

Q. What. did you tell him about giving them more time? 

I never told anybody that. I never had any intention of it. 
They were aware of that before the contract was signed. I told them 
in the room that they must pay for it within the time. 

Q. What, if anything, did you inform these defendants about giv- 
ing them further time? 
A. When the lease was drawn Mr. Winkelbach, Ganahl, Winters, 
and mvself were talking about the time, and I told them that my 
opinion was that they could pay for the mine out of the roy- 
195 alty within the year if they would work where I wanted them 
to. I wanted them to work at the bottom of our shaft, which 
is 75 feet under water. I advised them to get a pump, and we had 
plenty of wood on the dump to run the engine all winter. I told 
them that if they would commence there and work the mine sy-tem- 
etically that they could easily pay for the mine by the first of Sep- 
tember, ’83. Mr. Winkelbach said, “I don’t know whether we have 
time enough.” I said, You have plenty of time, and I desire that 
you pay for the mine within the year, because I want to leave the 
Territory. 
/ Q. What promise, if any, did you make to extend the time? 
A. None to anybody. They all knew that, and knew it wlitn the 
contract was signed. 
(). Where was this Exhibit “ C” executed ? 
A. At Wood River. 
(. Were you present? 
A. No, sir; it was done without my knowledge. 
Q. Was that signed without your authority ? 


Q. When did you first have knowledge of Exhibit “C” extending 
the time from the 27th day of November to the 27th day of Decem- 
ber ? 

(Objected to by defendants because incompetent and im- 

196 material. The original complaint alleges this extension by 

the plaintiffs without averring any special circumstances ; 
objection overruled ; defendants except to the decision.) 

A. I received a letter a few days after from Anderson, begging 
me to ratify what he had done. 

(SUTHERLAND:) We object to this answer, as it covers the same 
ground as the former question, which was rejected. We ask that it 
be stricken out. 

Q. Did you ratify the act? 

(Defendants object to the question as immaterial, no grounds laid 
for it in the pleadings.) 
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(Objection overruled); defendants except to the ruling. 


A. I received the letter stating to me that he had extended tlie 
time 30 days by request of Mr. Winters. I think Mr. Reeser was 
in favor of giving 30 days, but that he had no authority to do it. 
(Last part of the answer—* but that he had no authority to do it”— 
is stricken out.) 


Defendants’ counsel move to strike out all of the answer as hear- 
say ; motion denied ; defendants except. 


Q. How long after the date of Exhibit C 
It was November, 83. It must have yoo along about the 
20th : cannot tell the date. It was before Winters got back from 
Hailey. 
Q. Did he send you a copy ? 

197 A. I think he did. 
Q. Was your information be fore or after the thing was 
executed ? , 

A. It was after. I had no knowledge of it at all until I received 
that letter. 

Q. What, if any, knowledge did you have before that that such 
an instrument or such an extension would be given ? 

A. I never had any knowledge or intimation of it. 

Q. What, if any, directions had you given to Anderson to execute 
it, or what authority ? 


(Objected to by defendants as incompetent and immaterial ; ob- 
jection overruled ; def'ts except to the ruling.) 


A. I have never given him any authority to extend the time. 
You afterwards ratified this ? 
(Same objection by defendants; overruled ; exception by def'ts.) 


A. I did at one time, many weeks after that. I did not ratify it 
when I received the letter, and I want to tell why I did not. 

Q. When did you ratify ” 

A. After I went and talked with Anderson at Hailey. 

(Objected to by defendants, and motion made to strike out ; same 
ground as before; overruled ; def’ts except.) 


©. In what month was that? 
A. In December—between the 6th and 8th of December. 
198 Q. When did you leave Rocky Bar that fall ? 
A. I think on the 3rd day of December, ’83, for Hailey. 
a. When did you return next to Rocky Bar? 
. Some time in May, ’S4. 
a You did not return until the commencement of this suit? 
. No, sir. 
*) What knowledge have you as to the defendants working the 
mine after you left Rocky Bar, on the 3rd of December, '83, prior to 
the commencement of this suit ? 


(Objected to on the ground that knowledge is admitted in the 
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pleadings and no issue thereon; overruled, and def’ts except to the 
ruling.) 
By letter. 

Q. From whom? 

A. Mr. Fitzwater, and I don’t know how many more; three or 
four others, I guess. 

Q. W hat assent did you give to their working after the 27th of 
December, if any ? 

A. I did not give any. 

Q. What knowledge did you have of the working after the 27th 
of December and the commencement of this action? 


(Objected to for same reason as to the former question, as to the 
3rd Dec.; overruled, and excepted to by def’ts.) 


A. I received letters from Reeser that they were still at 
work. 
199 Q. What directions, if any, did you give Reeser in conse- 
quence of receiving such information ? 


(Objected to by defendants as immaterial ; objection overruled, 
and def’ts except.) 


A. I directed him by letter to make a demand at once for the 
property— Vishnu and other minées—that we had leased. 


(Def’ts move to strike out the answer as not the best evidence; 


overruled, and exception by def’ts.) 


Q. You stated yesterday that you were familiar with the work- 
ings and condition of these mines at the time the lease was 
granted. 

A. I misunderstood the year; at the time this lease was granted 
I had not been in the mine for several months. 

Q. The time Exhibit C was granted? 

A. Yes; but the year and winter before I had been in the mine 
very frequently and was in the mine after the lease was granted, 
but for several months before the lease was granted I had not been 
in the mine. 

Q. How soon after the lease was granted to Winters and others, 
Exhibit A, were you in the mine?” 

A. I think a few days afterwards. 

Q. Who was with you? 

A. Mr. Parkason, I think,is his name. We went all through the 

mine. I kept a diagram of the work from my former lessees. 
200 Q. What lessees ? 
A. Kitto & Co. 

Q. How soon after this lease was granted, on the 19th of Septem- 
ber, was it that you went with Parkason ? 

A. I think two or three days; very soon after. It was before they 
sold out to Winters. 

Q. Before Winters had possession ? 

A. Yes, sir; before he had purchased the lease of Kitto and 
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others he wanted me to go and sée what the lease was worth for the 
unexpired term. 

Q. Is that the map of the workings of the Vishnu ? 

A. Yes, sir. 

(. Can you explain from that map the condition of the mine, 
the ore bodies, at the time you made that visit? 

A. Not fully. Iam not as familiar with itas I might be. The 
exact amount of work that has been done I don’t know. 


(Plaintiffs’ counsel states that the map is offered to explain the 
workings of the mines. Defendants object until the map is verified. 
Witness states that he cannot explain the map fully.) 


Q. What ore bodies were visible in the mine at the time you made 
the visit in Sept., ’82? 
201 A. There was a great many ore bodies, various stopes, some 
four or five, I think, in different places that were pointed out 

to me. 

. What do you mean by stopes ? 

\. I mean ore bodies above the main tunnel ; up-shafts of ore. 

(). Which tunnel do you call the main tunnel? 

A. The Montana tunnel as laid down as laid dowf on this map. 

Q. Can you point it out on the map? 

A. I think I can. (Witness here points out on the map.) 

Witness: The object of taking the map was that they wanted to 
sell that lease to Winters & Co. and wanted my dpiniob as to what 
it was worth. I placed it at $5,000. I remember seeing tiree or 
four stopes and veins, but could not point them out on this map as 
to just where they were. ‘There was quite a lot of ore in sight; so 
much so that I told them that I thought they would not be justified 
in selling the lease for less than $5,000; that they could take out 
more than that during the unexpired term. 

@. From the examination of the mine at that time and the value 
of the ore in sight, or more properly the or- bodies in sight, what 
was the value of that mine at that time? 


202 Q. Are you familiar with the value of mining property in 
Rocky Bar for the last ten years? 

A. I think so. 

©. With the different sales, bonds, &c., that have been made 
there? : 

A. Yes, sir. 

Q. Are you familiar with quartz-mining property there? 

A. I think so. 

Q. Have you had considerable transactions in bargaining and 
selling mines? 

A. Have had considerable in bonding and some in selling. 

@. And you know a great many more that you was not inter- 
ested in? 

A. Yes, sir. 


(Counsel now renew the question as to the value.) 


> 
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A. I would have considered the mine worth one hundred thou- 
sand dollars. 1 thought so when I leased it. 

Q. When was you last in the mine? 

A. I think it was in November, ’84. 

Q. What examination of the mine did you then make’? 

A. I was in it two or three hours at one time: examined all the 
tunnels, shafts, &c. 

Q. State fully what parts you examined. 

A. I looked at the stopes where they had been at work ; did not 
go to the stopes. 

Q. What did you examine? 
203 A. I did not go up in the stopes to examine where they 
left off work, but examined the shaft that they had sunk 
some 30 or 40 feet and a little tunnel that they had run; that was 
run in the winter some time—in January, I think. 

Q. What examination did you make of the ore bodies now dis- 
closed in the mine, if any ” 

A. So far as my examination went, there was only two. I exam- 
ined the tunnel running to Dixie gulch. I examined the bottom 
of that tunnel and looked at the ore bodies along the tunnel. Then 
I examined the shafts and winz- that they had sunk some 35 feet 
down to the tunnel that my former lessees, Mullaly and Fitzwater, 
had run. They sunk this shaft down to connect with the tunnel. 

Q. What was the condition of the mine at that time? 

A. I only saw two ore bodies. 

Q@. When was this? 

A. November, 1884. 

Q. What was the condition of the mine as to its preservation, the 
works, timbering, &c. ? 

A. It was moderately well done. 

(). As to caves? 

A. It was breaking down in two or three different places; there 

was quite a cave. 
204 @. Where was that ? 
A. Near the mouth of the tunnel the lagging had been 
broken down. 

Q. Which tunnel? 

A. Montana tunnel—our working tunnel. There were other lag- 
ging giving away,and I had them repaired. One of the timbers in 
the shaft was giving awav and I had it fixed. It was in such con- 
dition that if it had been let alone until this time I think there 
would have been a great deal of damage. 

Q. What was the relative value of the mine from the develop- 
ments of ore bodies in sight at the time of the last visit as compared 
with the former visit that you have described prior to the defend- 
ants taking possession ” 

A. There is not near as much ore in sight now as when I leased 
to defendants ;; not near. If there is I could not find it. 

Q. What was the relative value? You say that there is not as 
much ore visible now as there was at that time? 
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A. The valuation was the ore in sight; that is the way I place the 
valuation. 

Q. Answer the question. 

A. It is not as valuable, according to the ore in sight. 

Q. When did you first have notice or knowledge of the 
205 operations of Mr. Cavanah, as testified to by Gen. Winters? 
A. I never had any knowledge of it, except what Reeser 
would tell me. He talked something to me about Cavanah getting a 
money and going to see Wall and going to New York, but I thought 
it was all bosh and paid no attention to it. 

Q. When did he first tell you ? 

A. The last of December or first of February I think it was that 
he wrote to me. After he came down he told me about it. 

(). Down here? 

A. Yes, sir. 

(. When was that? 

A. I think it was in January. I told him there was nothing in 
it. I had knowledge somewhere in February, I think, or the last of 
December. 

. December, January, or February ? 

A. Yes, sir. 

Q. What assent, if any, did you give to that business ? 

A. I did not give any. 

Q. When did you first have notice of the Wall letter spoken of 
by Gen. Winters? 7 

A. I think that was just before the end of the lease of the 27th 
of December. He wrote to meabout Col. Wall, I think it was, be- 
fore the 27th day of December. Iam not sure about the date. | 

am pretty sure that it was. I receive so many letters with 
206 regard to those things that I cannot tell the dates. 
@. Where was you at the time? 

A. Boise City. 

Q. Speaking of the Wall letter, Mr. Winters testifies as follows 
(reading the same regarding the letter and the conversation relative 
thereto). You say you think you heard of it the latter part of De- 
cem ber ? 

A. I think it was December ; it might be the first of January. 

Q. What, if any, authorization did you give to them ? 

A. I did not give any. 

Q. Have you visited the mine more than once since the injunc- 
tion was served ? 

A. Yes; three or four times. 

Q. Have you at any of those times made any measurements of the- 
works performed by the defendants ? 

A. No, sir. 

Q. Are you familiar with mining work in Rocky Bar? 

A. Yes, sir. 

Q. Been familiar with it for years? 

A. Yes, sir. 

Q. Including contract work ? 

A. Yes, sir. 
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Q. What is the usual price for running and timbering a 
207 tunnel in the way tunnels arerun and timbered in that mine 
by the defendants? 

A. I should say about seven dollars a foot, furnishing the timbers 
themselves 

Q. The contractors furnishing them ? 

A. Yes. You can contract any amount at that price. 

Q. What is the usual price for sinking a winz-? Is that winz- tim- 
bered ? 

A. Yes; partly. 

Q. The way that is timbered ? 

A. I should think probably sinking a winz- would be $7 or $8 a 
foot—$8.00, probably. I did not notice the size. 

Q. Is any part of that winz- raising? 

A. Yes; part of it. It might be worth eight or ten dollars a foot. 

Q. What is the usual contract price in that place for stoping ore? 

A. From four to six bits a foot. 

Q. What does that include? 

A. Taking out and delivering it on the dump. 


(By KIRKPATRICK:) 


Q. Do you mean cubic feet? 

A. Yes, sir. 

(. What other classes of work have the def’ts done there besides 
this that I have mentioned ? 

A. They have not done anything but sink the winz-, running the 
tunnel, and stoping out the ore. 

Q. Was there any other drift-work besides the tunnel ? 
208 A. Yes; I believe there was a cross-cut running north. I 
did not go into it. I do not know the distance from my ex- 
amination. 

Q. Would they be the same price as running a tunnel ? 

A. Yes; the same character of ground. 

Q. Do you recollect a visit in March, ’83, when you was at Warm 
Springs, above Boise City, that you received from Winkelbach, one 
of the defendants ? 

A. Yes, sir. 

Q. Do you recollect having a conversation about the mine at that 
time? 

A. Yes, sir. 

©. About the proceeds of some bullion ? 

A. Yes, sir. 

Q. You heard his testimony yesterday ? 

A. Yes, sir. 

Q. What was said at that time about an extension of time beyond 
Nov. 27th? 

A. It was not intimated. 

Q. What was said about any necessity of an extension of time? 

A. Nothing intimated at all. 

2. Winkelbach swore that you said, after asking about the mine, 
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that if the money was not all paid by the 27th of November it would 
make no difference. 

A. I don’t know how he came to swear it. 
209 (). Will you say any such thing? 

A. No,sir; that conversation did. not come up. 

®. Had you any information at that time about their probable 
inability to pay? ’ 

Rice thought they could pay. 

Q. Did you have any conversation in March? 

A. I did, with Winkelbach. In talking about the mine he said 
that the mine was looking splendidly. 

Q. What information did you have at that time about their not 
being able to pay and wanting an extension ? 

A. None; had no such conversation. 

Q. Winkelbach says that he had a conversation with you at 
Rocky Bar in which you said that if the money was not paid by the 
27th of November it would be all right, as iong as you were secured 
for your pay. Did you have any such conversation in June? 

A. It was impossible that I could. 

Q. When did you havea conversation with him ? 

[ had a conversation with him in July. I wanted him to pay 
me some money. 

. What did you say in that conversation ? 

A. I told him positively that if they did not pay for it on or 

210 before the 27th day of November that they must, go out ; that 

[ would not wait. That was in July, 83. I told Winters the 

same thing. It was in the knowledge of everybody that I never 
intended to wait. 

Q. Mr. Winkelbach swears that he went to see you at Warm 
Springs and asked you where you would have your money left. 

A. Yes; that Is correct. 

(). Please state that conversation. 

A. He sahed me if I wanted the money. 

(). What money ? 

A. For my part of the bullion—some $4,800 in bullion that he 
brought down with him. Before I answered the question he asked 
me if | would let him use my part of the money. I said, Yes; 
when you get home send me your note, which he did. I have the 
note in my pocket now. I said leave $200 at Mr. Falk’s, and the 
balance you can use. When you get out home take out the $200 
from what is due me from the run and send me your note. He 
did so. 

Q. Was anyt thing said about putting it in his safe? 

A. About mine after this in case I did not goup. It was in 


March he atl, “ What will you have done with your money ? 
211 Weare nowrunning. What will vou have done with your 
part if you are not there?” [ said just put itin your safe. 


He said, “If I want to use itcan I doso?” I said, Certainly ; if 
Jee do send me your note. 

That conversation about putting it in your safe was about sub- 
as money ? 
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A. Yes, sir; afterwards if it was necessary for him to use the 
money he was todo so. When I went there in July they had used 
$6,200, but the mine was looking all right, and I thought it was all 
right. 

Q. What did he say about the condition of ‘the mine then ? 

A. Very flattering, and thought it was paying. He said it paid 
$4,800 out of one run; that was the amount of bullion he brought 
down with him. He said the mine was looking splendidly, and was 
feeling very cheerful over it. 


; Cross-examination. 


Q. Were you familiar with the mine property at the time the lease 
or contract was made? 
A. Tolerably so. 
(). | understood you to say last evening that while Kitto was 
working it and during the following summer you was frequently in 
the mine. 
212 A. Yes, sir; I was. 

Q. When that contract was made with the defendants did 
you not inform them that you had not been in the mine in two 
years ? 

A. No, sir; I could not have done any such thing as that. 

Q. I am speaking of the conversation that you had at Rocky Bar 
immediately before the contract was drawn? | 

A. That is improbable; there was no such conversation. 

(). With all of them nor with either of them? 

A. No, sir; nobody. , 

Q. You say that Mr. Ganall was at that time your attorney ? 

A. Yes, sir; he had been, and I consider that he was then. 

Q. Was he your attorney in anything connected with these 
mines ? 

A. Not particularly connected with the mine. 

(). In what matters? 

A. In other matters outside. 

(. Had he any case in court for you? 

A. There was no case in court that 1 know of. I had retained 


@. Was he under a general retainer? 
A. I don’t know that he was. 
Q. Did you not know that he was under a general retainer 
213 for Gen. Winters and Mr. Winkelbach ? 
A. I never heard of Gen. Winters until he came over 
there. 
©. You did meet at that time? 
A. Yes, sir. 
Q. Did you not know at that time that Mr. Ganahl was his at- 
torney and Winkelbach’s? 
A. Not Winkelbach’s. I had heard that there was some case over 
in Wood River that he was attorney in for Wirters. 
Q. Did you not know that he was a regular attorney, under a gen- 
eral retainer, for Winkelbach ? 
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A. No, sir; I did not know tlyat he was attorney for Winkelbach. 


Q. How did that meeting of the defendants with you and Mr. 
Reeser occur at Rocky Bar to talk up the contract; was it a casual 
meeting or was it an appointment? 

A. I suppose it was an appointment. 

©. How was it brought about? 

A. I knew nothing about Ganahl coming ‘to Rocky Bar for any 
particular purnose until he arrived. Mr. Winters came there a few 
days before. knew nothing about his business. 

A. Had you not had previous correspondence with Ganahl on 

the pubject of the purchase of this property ? 
214 A. [don’t remember that I ever have. He might have writ- 
ten me about the mine. Whether it was forsale or not I don't 
remem ber. 

(). Did you not exchange letters with reference to the thre« parties 
who finally entered into the contract, negotiating with you for its 
purchase ? 

A. I think not. If I have, it has entirely slipped my memory. 
When he came I had not the remotest idea of his business. 

Then why did you say you supposed the meeting occurred by 
appointment ? 

A. When he came he requested to see me. 

Q. You think, then, the appointment was made after his arrival ? 

A. Yes, sir; he came in and requested me to walk up to Winkel- 
back’s store with him and I went up. He then told his business; 
that he wanted to purchase the Idaho and Vishnu mines. 

That was the first that was ever said or written about the 


*) 


nine . 
That is the first that I remember, although he might have 

written and | might have answered. I was somewhat astonished 

when Ganahl came over and told me that he wanted to buy the 
mine. . 

215 Q. What was the occasion of your astonishment ? 

A. He told me he could get a mine in sixty days, and it 
astonished me that the man would want a mine, and get the money 
in 60 days. 

@. You think that was the first time it had been mentioned ? 
A. I think so, although he might have written me about it. 


(Shows witness a paper.) 


Q. Is that your signature? 
A. I think it Is. 


The paper is here marked Exhibit A by the court for identifica- 
tion. 


Q. At what particular place in Rocky Bar and with whom did 
you agree upon the terms of this instrument that was executed in 
September, 82? 

A. I think it was in Winkelbach’s store where we settled upon the 
terms of the lease. 

Q. Was Reeser present? 
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A. I think not. 

Q. Who was present representing the defendants? 

A. I think Winkelbach was there. I am sure he was ‘there; I 
remember Ganah! speaking to him. 

Q. Was Gen. Winters there also” 

A. Not then. 
216 Q. State what was agreed upon in that conversation. You 
may state the conversation if you are able to do so. 

A. 1 told them that I would not sell the mine in that way; that 
it would take money to purchase the mine. 

Q. In what way? 

A. To give a note and mortgage. He proposed to give me a note 
and mortgage payable in 60 days. I told him that I would not sell 
the mine in any such a way; that if he wanted to buy the mine | 


would give him an option for it for 60 days, but would still hold - 


the mine and work it. He tried to convince me that he could get 
the money in 60 days; spoke of several parties. I told him that it 
was nonsense to talk about it. Then he went on and told me that 
he had one of the best miners in the world and wanted to get him 
a situation. He spoke of Gen. Winters as being a great miner, and 
that he wished I would do something for him to assist him. He 
asked me: “ What can you do?” “ We are over here to get a mine.” 
[ studied a few minutes and finally I said to him: Ganahl, | will 
tell you what I will do; I will lease you the mine for a year (they 

had told me that Winkelbach was going in with them), and 
217 if you can draw up such a paper or lease as will secure me | 

will lease you the mine for one year and charge you one-half 
the gross proceeds as royalty, and charge you $40,000 for the mine; 
and if the royalty—one-half the gross proceeds—pays the $40,000 
during the year I will then give you a deed, or if the royalty pays 
part of the purchase-money and you raise the remainder, making 
up the $40,000, I will make you a deed. He says: “ That suits me 
better than the other.” We agreed at once; he came to my prop- 
osition. | 

Q. When did you take any steps to have it reduced to writing 
and consult Gen. Winters? 

A. I never consulted Gen. Winters. 

. Did you not have any conversation with him? 

A. Not that Il remember. Yes; I think the next day Gen. Win- 
ters, before the writing was commenced, said: “ Did you not bond 
this mine once for $35,000?” I said yes, and hesaid you are charg- 
ing us $5,000 more. I said yes, that is true, but I am giving a lease 
upon the mine with a privilege to purchase, and you have it all 

your own way; you can work the mine one or two months 
218 orquit it at any time. If the mine pays, you can keep it, 

and if not, you can throw it, and it seems to me that $5,000 
more is not too much. 

Q. Is that all the conversation ? 
A. I think that was all. 

Q. Was the conversation between you and him alone? 


ti ts 


POMEL AN LILO ALLEN NS ALE. NA OAR RG IE AONE MO AE A ie a i Rl ee Ne OLR AN BUC at eB IRE ABET RNS SRE RE NS 8 EE HES a “ 18 iy AN rt et “ 
i . * idee i Ria a ictal al Sb siesta Bat ne A le OE i sine wages 
‘ a 4 ’ oe pM ca Al se oil ky 7 . 
x * fi cto “ a, 
ek ee 
ae ; he 
. y - j m M é = gaa 2 : ‘i oe Si 
ss a Es ieee ee ‘ ee Pager & £3 i ak soi a: i i Rien TF 2 cio gt aie 
is ae % ce ee ie ae eee Hise Me ae er Oa ee Lert . : reer a 
J é ‘ oe ee Fe. Hare i ey, rae aie a ee ee eee - 
ee * jor 7 a 


94 


JOHN B. WINTERS ET AL. VS. GEORGE F. SETTLE ET AI.. 


A. Yes; in the back part of Winkelbach’s saloon, in the billiard- 
room. 
©. When vou parted the day before was there no understanding 


that anybody should reduce this to writing ‘ 


‘) 


A. We had been talking about it. 
®. You had agreed upon the terms? 
A. As far as Ganahl and Winkelbach was concerned, we agreed 
upon the terms. > = ee 
®. Was that conversation with Winters the following day ? 
A. I think that was the only conversation 1 had with him. 
Q. Had you seen either of the other parties before you saw Gen. 


Winters? 


It was the day before that we had the conversation with Ganahl. 


A. 
(. Had you seen either of the other parties in the meantime ? 
A. I saw them, but don’t.remember that I had any conversation. 
Q. When vou came to the office for the purpose of having the 
contract read who were present and what was said ? 
219 A. I don’t remetnber of any person being present but 
Ganahl, Winters, and myself, but there might have been. 
(). Where were you then ? 
A. In Newcomer’s Hotel. 
Q. Did you remain there during the drafting of the instrument ? 
A. No, sir; I was in and out. I was called in two or three times. 
They started two or three and they were wrong, and they burned 
them up. oar 
®. After the agreement was drafted then the conversation occurred # 
that you related in your examination-in-chief? 
A. That was just before the signing. : 
Q. I understood you that a few days after the signing of that in- 
strument you visited the mine with | ‘arkason ? 
A. Yes, sir. ' 
Q. That vou found.four ore bodies? 
A. Yes, sir: I think there was three or four. | 
Q. Was Mr. Kitto in the mine at that time? 
A. No, sir; I think not. 
(). Where was he? 
A. I do not know. 
(. Were any of his employees in the mine? 
A. There was men in the mine. 
(. Do you remember who? 
A. Charley Davey was one, I think. 
220 Q. In what direction does the Montana tunnel run ? ’ 
A. It runs a little west of north, I think. . te | 
@. Runs nearly north & south? 
A. A little west of north. 
@. Where were those ore bodies with reference to that tunnel ? 
A. Some of them east and some west. 
@. How many west? 
A. The principal part, I think, was west when I was in. 3 
(). Do you think three of the four? 
\. I think about three ore bodies west and one east. 
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Q. Were the ore bodies lying immediately upon the Montana tun- 
nel disclosed ? 
A. They had been crossed by the Montana tunnel. 
Q. Leaving part of the ore body on one side and part on the 
other? 
A. Yes, sir. 
Q. How far from the mouth? 
A. Some 350 feet, I presume. 
Q. The first one? 
A. No, sir; the first one is 150 feet or 200 feet. They were not at 
work on them. 
Q. How much show of ore was there in that first ore body? 
A. I don’t remember particularly. 
@. Describe its dimensions. 
A. I could not do it. 
Q. Had it been stoped out at all? 
A. Yes, sir. 
221 Q. Beyond the dimensions of the tunnel? 
A. Yes, sir. 
Q. How far? 
A. I could not tell you—50, 60, or 70 feet. 
Q. Which way? 
A. West from the tunnel. 
Q. Did you go to the face of the work? 
A. I don’t think that I did. , 
Q. Had they not worked out that body on that side? 
A. The ore was there. 
(). The ore for 60 or 70 feet? 
A. Yes; there was a body of ore there. 
Q. What do you mean by stoping out? 
A. They had stoped out for some distance. I could not tell how 
long the ore body was. 
Q. What was the width of the ore body and the highth? 
A. I don’t think it was up over 30 or 40 feet. 
Q. Do you mean that they had stoped 30 or 40 feet from the 
‘el? 
A. Yes; 30 or 40 feet to the roof. 
Q. What width? 
A. Some places a foot or foot and a half. 
@. Do you mean the dimensions of the opening? 
A. Part of it. 
Q. When you speak of being 30 or 40 feet from the roof 
222 you mean a room had been stoped? 
A. That was the end. 
Q. Did you go to the roof? 
A. Close enough to see it. 
Q. They did not follow the stope to the end? 
A. I don’t know what you mean. I don’t know that they fol- 
owed it to the end. 
Q. Do you mean to be understood that there were ore bodies all 
around in stoping? 
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A. I mean ore three or four places. 

Q. I mean the place you described of 60 or 70 feet long. You 
spoke of a room 30 or 40 feet.. Now, — there ore in sight all around 
on the walls of that stope? 

A. It did not run around. 

(). Did you see ore in the walls of that stope? 

A. I don’t mean what you mean by walls. Do you mean the 

7 ? ? ~ 
wall rock of the mine? Be Fim 

Q. How much ore did you see and in what direction ? 

A. I cannot tell you how much ore I saw. 

. How much surface ore did you see? 

A. From 40, 50, or 60 feet along in a line. 

(). How wide? 
223 A. I don’t think any place it was over a foot or a foot and 
a half. 

Q. Did you stand on the floor of that stope in making this in- 
vestigation ? : 

A. Yes; I walked along and he showed me the ore. 

Q. Was it stoped out any on the other side of the tunnel ? 

A. On which side do you mean ? 

Q. I speak of the other side. 

A. I don’t understand it. The stope I deseribe is on the west 
side of the tunnel. r 

(). Was it stoped out on the other side? 

A. I may misunderstand you. You might mean the stoping in 7a, 
beyond. 

Q. How is it on the east side? 

A. There is no stoping done there. 

©. What evidence of ore is there ? 

A. A vein about four feet wide. 

®. Do you know the richness of the ore? 

A. I think it was low grade. 

Q. What do you mean? 

A. Fifteen or twenty dollar ore. 

Q. By what means do you kaow that it would go 15 or 20 dol- 
lars? 

A. Nothing positive; only that it has been sampled by a party. | 


© Mee as dela — 


[ would put it at 15 or 20 dollars. 
(. You are simply exercising your judgment? 
A. Yes, sir. ‘ 
224 Q. Where is the second body ? 
A. The third body, I would call it, is down 30 or 40 feet 
below the level of the tunnel. 
Q. Now, in getting to the third body there must have been a 
second ? 
A. I regard the second body of ore on the east side of the tunnel. 
Q. Describe the locality of the 3rd. 7 
A. That is down at the end of the tunnel that was run by some 
lessees that I had. 
®. Give their names. 
A. The two Nicholsons & Mullaly. 
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Q. What is the name of the tunnel ? 

A. There is no particular name to that tunnel; it is a tannel that 
we continued from the “ Confederate Star” mine. We continued 
the tunnel on from the work into the Vishnu & Idaho mines. 

Q. Where in that tunnel did you see this ore body ? 

A. In the eastern end. 

@. Describe the dimensions. 

A. The dimensions were about a foot, I guess, or 18 inches. 

(. Its value? 

A. I don’t know its value at that spot. The value of the ore taken 

out nota great way west from there 
225 (SUTHERLAND:) I did not ask you forthat. Was thereany 
other body ? 

A. Yes; there was another little chute somewhere, but I cannot 
locate it. I think there were four ore bodies at that time. 

(. Can you describe it? 

A. Not very well; I only remember that there was a small stope 
somewhere that was west of the tunnel, I think, on another vein. 

. Where was the third ore body with reference to the Montana 
tunnel ” 

A. West of the Montana tunnel. 

Q. What was its situation with reference to being in the same 
level ? 

A. 30 or 40 feet below. 

(). How far west? 

\. I think about 80 feet 
(. Had you ever seen this body of ore before ? 

A. Yes: often. 

Q. At how early a date? 

A. When they were first struck by Kitto & Co.; the first year of 
their lease. I was in every few days. 

Q. Had it been disclosed prior to ’82? 

A. Yes, sir. 

Q. When ? 

A. The tunnel run through the ore bodies. I think it was the 
first year of their lease—in ’81. 

Q. Did they run the Montana tunnel? 
226 A. They continued that tunnel for some distance; proba- 
bly SO or 90 feet. 

Q. Did they open the Montana tunnel through the first ore body? 

A. That had been disclosed before. 

(. How long before’ 

A. I could not tell you. The Montana tunnel was probably run 
15 or 16 years ago. That ore body and that vein I did not count 
with the ore that was disclosed by Kitto & Ce.; that was disclosed 
by a man named Cramer. I purchased his mine. 

Q. The ore disclosed by Kitto & Co. was in the other bodies ? 

A. Yes, sir. 

Q. There was, then, only one ore body disclosed by Kitto & Co.? 
A. I said there was three or four. 
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bodies before they went in? 

A. I said the first mine—I/think it was the “Golden ”—was dis- 
closed by Cramer. 

Q. I was speaking of ore bodies—or e on the west side and one on 
the east side—from 150 to 200 feet from the mouth. I understood 
you to say that the Montana tunnel run toa point beyond that, 15 
or 16 years ago. 

A. No, sir; that is not right. The first mine that was 
227 ~=—struck was 150 tu 200 feet from the mouth of the tunnel. 
The first ore body was already disclosed when Kitto took the 

lease. 

®. How long had it been disclosed ? 

A. Probably 15 or 16 years. You had this body in 300 or 400 
feet when it is only 150 or 200 ft. 

@. I understand you to say now that the Montana tunnel had 
been run beyond these two first ore bodies 15 or 16 years ? 

A. I have not given you a description of that body. 

Q. I asked you at the beginning to describe the first ore body and 
you describe- it. Then you commenced to describe the third ore 
body, and then I said you had not described the second. 

A. I understood you to say by Kitto. 

Q. I asked you to describe the four ore bodies you saw in the 
mine 3 or 4 days after this contract was made. 

A. I did describe them. I have not described the first ore body 
that “¥ tunnel passes through. 

(. I did get a description of what vou said was.an ore body, from 
150 to 200 feet from the mouth of the tunnel. 

A. You wanted me to describe the ore bodies disclosed by 


Kitto. 
228 Q. Does either of the four ore bodies that you saw at your 
visit open into the Montana tunnel ? 
A. Yes, sir. 


Q. Take the one nearest to the mouth of the tunnel and describe 
it. 

A. I have seen the vein, off and on. I did not call this a mine; 
did not understand that you wanted me to describe the first one that 
I saw on my visit. 

Q. I want a description of one of the four ore bodies. I am speak- 
ing of this as one property; you are speaking of this property gen- 
erally as one. You saw four ore bodies. I want a description of 
them. 

A. I have not given a description of the first ore body in the mine. 

Q. Would that be a fifth ore body ? ’ 

A. I presume it would. That part of the mire has not been 
worked for the last 6 or 8 years. I think six years ago they at- 
tempted to work that vein, but the water was so deep that they could 
not work it. I did not think of describing that at all. 

@. Did you attach any value to it? 

A. I did attach some value to it, but in its present condition I did 

not describe it. That was not included in the four. 


Q. You say the Montana tynnel run beyond the first two ore 
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229 Q. The four ore bedies are those that you did describe? 
A. Yes, sir. 
Q. The Montana tunnel runs between these you described as first 
and second, does it ? 
A. No, I don’t understand it so. 
Q. You described the first ore body as being op the east side? 
A. Yes, sir. 
Q. You say the third isin another place? 
A. Yes, sir. 
©. And the second was on the other side? 
A. Yes, sir. 
Q. Then the Montana tunnel must run between the first and 
second ? | 
A. The vein tiat the Montana tunnel crosses it is very hard to 
tell just whether it is the Vishnu or Idaho vein. 
Q. You are speaking of ore bodies, not veins? 
A. One is on the east of the Montana tunnel and the other bodies 
are on the west. 
Q. Was the Montana tunnel run up to that point prior to the 
Kitto lease or by them ? 
A. It was run by them. 
(. They disclosed those ore bodies? 
A. Yes, sir. 
230 Q. I understand you to say that you thought the mine at 
the time of the execution of this lease was worth one hundred 
thousand dollars? 
A. I think so. 
Q. Did you ever negotiate with anybody ? 
A. No, sir. 
(. Did you ever bond the mine? 
A. Yes, sir. 
Q. How many times ? 
A. Several times. I have bonded that mine for the last 15 years. 
Q. At prices ranging from what to what? 
A. The last bond was for $35,000. 
(). That run from what time to what time? 
A. I don’t remember the year that bond was given. 
(). State as near as you can. 
A. I think it was during Kitto’s lease. 
Q. How long had that lease to run? 
A. Two years. 
Q. It expired the 27th of November, ’82? 
A. Yes, sir. 
Q. It must have been made in ’80? 
A. I presume so. | 
Q. Was there any bond expiring at the time that was given? 
A. I presume all the bonds had expired that I had given. 


231 Q. I ask whether there was an outstanding bond expiring 


at the time you made that bond, or was there an interval be- 
tween the previous times when the mine was not bonded ? 
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A. There might have been an outstanding bond. ,The rsarty 
might have kept it for a few months and returned it. 
(). To whom was the last bond? 
A. Alexander Pfeiffer. 
Q. You have testified that it was bonded for 15 years. To whom 
was it bonded next before that? 
A. I don’t know. I had it bonded once to True Rollins. 
. When? 
A. Year before, probably, in ‘79. 
Q. At what price? 
A. | think my portion was $25,000 that I was to get. 
(. Who had another portion in it? — 
Jacob Reeser: but he did not bond his interest. That bond 
was returned to me, I think. 
(). Do you remember any bond before that? 
There was a good many bonds before that? 
(). Do you remember any one before that? 
A. Yes; I remember it was bonded in London once. 
(. When ? 
232 A. 8 or 10 or 12 years ago. 
(. How much for? 
A. I think it was sixty or seventy thousand dollars. 
. Was there any later bond that you remember’? 
A. It seems to me there was, but I don’t remember who. 
Q. Did you bond it to Mr. Prickett afterwards, Judge, to get a 
purchaser ? 
A. I cannot tell you. 
Q. Was it worth more in 1880 than it ap pes aved to you 'to be worth 
for ‘wf vears before? , 
The mine had been getting better; the more work the better 
it rea to be. 
Q. How much was it worth in 1880, as you estimated it at that 
time? 
A. When I bond a mine I don’t bond it at its value. 
. What, in your judgment, was it worth in ’80? 
A. I can give you the value for every year. 
Q. I want to know what you thought the mine was worth in 1880. 
A. Sixty, seventy, or eighty thousand dollars. 
©. How much in 1875? 
A. I did not value it quite so high ; probably $50,000. 
(). What in 1877? 
A. It ought to have been worth $70,000 or $80,000. 
233 Q. Did you not think it was not worth anything at that 
time? Did you not swear at that time it would not pay 
wages? 
A. I might. 
Q. | mean this property. 
There was times in working that mine that it would not pay 
wages. 
(). Did you not swear in ’77 that it w ould not pay wages 
A. I think there was one time in ’77 or ’78 that I don’t think the 
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mine would pay wages at the present openings, but that had nothing 
to do with the value of the mine. 

Q. Did you not testify this moruing that the vaiue of a mine was 
determined by the valué of the ore in sight? 

A. To some extent, but a mine may be valuable for all that. 

Q. Did you swear in '77 that it would not pay wages? 

A. I presume I did, under the lease that it did not pay wages. 
There were several times that it would not pay wages, working it at 
a disadvantage; that has nothing to do with the value of the mine. 

Q. Do you know Mr. Thomas Johnson ? 

A. Yes, sir. 

Q. Did you have any conversation with him at Hailey 
234 last June about this mine? 
A. I think he asked me why I did not take the money. 

Q. Did you not tell him in that conversation that you did not 
think it was worth one thousand dollars? 

A. No, sir; I did not. 

(). Do you remember a visit that Winkelbach made to you to say 
that he came there to see where you wanted your royalty left? Did 
he use that word? 

A. I don’t know as he did. I think he said “royalty” or “ your 
part of the money;” could not tell whether he used that exact 
word, 

Q. Did vou ever use that word In your conversations with the 
defendants? 

A. Always. 

2. Can you identify any place? 

When I received any money I received it as royalty. 

Q You say the money was paid to you as royalty ? 

A. Yes, sir. 

Q. Do the receipts state that it was paid as royalty ? 

A. They state it was paid as the lease called for. 

Q. Does it state the payments in that wav? 

A. Yes; as per lease. 

Q. Do they not refer to the contract to purchase ? 
230 A. No, sir; “as per lease.’ 

Q. There is no reference in the recel pt to contract to pur- 
chase ? 

A. I wrote out a receipt and gave it to Winters to write receipts 
from. 

Q. Did the expression occur “as per lease? ” 

A. Yes, sir. 

. Do they say how the money is to be applied ? 

A. It is applied as purchase-money, as per lease, referring to the 
lease. 

Q. Was there anything said at the time of payment mete 
that it was paid as royalty ? 

A. It was understood. 

Q. Was anything said ? 

A. I don’t know whether there was or not. The receipt I gave 
him to copy from stated that the money was paid upon the mine as 
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per lease; and if the $40,000 was paid, then the royalty was to be 
applied as purchase-money. 

(). Is that in the lease? 

A. It did not state “a royalty.” It states that $40,000 to be paid 
out of the gross pre weeds or otherwise. 

q. When vou was in the mine last November did you see those 
four ore bodies that you described as having seen a few days after 

the contract was made? 
236 A. No; Ll only saw one of the four that I had seen. 
. Did you go where you had seen the others—the four 

bodies ? 

A. I went to the stopes, but they were closed up and [ did not go 
up. 

(). Do you know whether they bad been worked out or not? 

A. I do not. 

(. You were speaking of seeing two ore bodies on your last visit. 

A. Yes; the other is along the tunnel. 

(). Were either of these ore bodies of the four that you saw be- 


A. One was of the four. 

There was an additional body disclosed ? 

A. Yes, sir. 

Do you know whether either of the four had been worked 
out ? 

A. I don’t know. I did not go up to see. 

Q. I understand you to say that compairing those visits that it 
looked better on the foriner occasion. 

I think it did. 

Q. Now, if the four bodies had not been worked out and another 
had been discovered, why did it look worse ? 

Because I did not see any other ore body. I went along the 
tunnel where they had been stoping and the stopes were closed up. 

I did not remove the lagging to look. 
237 . You was none the wiser for going? 
A. Not particularly. 

Q. Assuming that they were there, and that another additional! 
body had been discovered, how do vou account for saying that the 
mine looked worse ? 

[t is natural that when a man works five or six months on an 
ore body that he would take out something. I think there is very 
little ore body left—that is, in sight—that was there when the lease 
was given. 

Q. Do you know whether they have been worked out ? 

A. I do not, but I know they have been worked a good deal. 

©. How do you know ? 

A. I know they have been working on the mine. 

Q. Did you go into the mine at any time during the time this 
lease was running, after this visit, two or three days after the instru- 
ment was signed ? 

A. Not until I went in December. 
Q. Did you not find a good many new openings. 
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A. I found a tunnel running east. 

Q. Did they have the Montana tunnel at the place where the ore 
bodies are’ 

A. It was a little further in, I think. 
238 Q. 1 understood you to say that you advised Kitto at the 
time of your visit to the mine about what he should ask for 
the assignment of the lease. 

A. Not Kitto, but Parkason. It.was the Kitto lease. Parkason 
was the man I had the conversation with. He was one of the lessees. 

Q. Did not their lease contain a clause that if you sold the mine 
while the lease was running the lessees should have $10,000 to give 
up their lease? 

A. I think it did. I don’t remember the amount. 

®. Is not that the amount? 

A. I don’t remember the amount. I think there was a clause. 

®. Did you state where the instrument was executed ? 

A. It was signed in the Alturas Hotel. 

(. Mr. Reeser’s hotel ? 

A. Yes, sir. 

Q. Who went with you? 

A. Ganahl, Winkelbach, Winters, and myself and Sol. Newcomer. 

Q. Did you go to the place in company with anybody? 

A. I think we was altogether. 

Q. Did you not go there in conversation on the way with Gen. 
Winters? | 

A. I might have had some conversation with him. I don't 
239 remembernow. I don’t remember that he was along. 

Q. On the way did you noi state to Winters that Mr. Reeser 
had no right to any part of this property ? 

A. I could not make such a statement as that. 

q. I usked vou if you did not. 

A. I did not to Mr. Winters or anybody else. 

Q. When you arrived there and before the instrument was exe- 
cuted you say all three defendants were there. You was there and 
Reeser and Newcomer ? 

A. Yes, sir. 

(). What occurred ? 

A. I would not tell all that was said ; could not do it. 

QQ. Can you state anything ? 

A. I went over that this morning. I was somewhat at sea. I 
did not know whether lessees could run a mine in debt und hold 
the owner responsible for their indebtedness or not. I asked Mr. 
Ganahl if there was any such thing In law as men working a mine 


and the lessees running it in debt and the owners held for the in- . 


debtedness. He went on to explain the law; that there was no 

such thing in law ; never was heard of, and could not be done. 
240 Hegavehis reasons. I remember that waiver wasdrawn. I 

was in doubt, and thought there might be such a thing, be- 
cause my attention had been called to it, and I tried to understand 
the law, but was unable to do so to my own satisfaction, but to be 
doubly sure he proposed himself to draw this waiver. He drew it 
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up as you see it. He said in that waiver that they are lessees; that 

they enter that mine as lessees; and worked it as lessees and not as 
purchasers, and that it was impossible to hold the owners of the 
mine for the expenses of the mine. That was the object of the 
waiver. I fully understood it so. 

Q. Do you remember anything else that was said or done? 

A. They fully satisfied me that I was not getting myself into a 
trap; that the mine or owner could not be held. He said the 
owner could not be held. We do not énter the mine as purchasers. 
“ We are not purchasers, but simply lessees.” He argued that fully 
to my satisfaction and convinced me that I was in no danger what- 
ever. 

©. Is that all that was done? 

A. No: they all signed their names, witnessed by Sol. Newcomer 

Q. Was the instrument explained to Mr. Reeser? 
24] A. He was present and heard the conversation. 
Q. ‘There was no conversation addressed to him personally ? 

A. He was there hearing it. 

Q. Was there any explanation directed from you to him? 

A. No; the whole thing was done right in his presence. 

@. Did you talk with him before about this lease ? 

A. Yes, sir. ° 

Q. Explain it to him before these parties came ? 

A. Yes; | had talked with him. He seemed afraid of it. 

Q. Is it not true that when you went there with these defendants rt 
vou explained it to him as if it was a new thing to him and read it 
to him immediately before it was signed ? 

A. Yes; I think I did. I think Ganahl and Sol. Newcomer—I 
think we all did. 

Q. You said that there was no direct statement to him. 

There was no appeal made to him by me. The whole thing 
; 


an ———— 


was talked to him. Gatahl told him its meaning, and I told him. 
[ understood you to ask if I took him and talkedto him. He heard 
all the conversation. 


Redirect examination. 


242 Q. In your direct examination, in giving the ordinary 
price at Rocky Bar for stoping, you said it was from four to 
six bits per cubic foot. 
A. I did not mean that. The way contracts are let is 4 to 6 bits 
along the ledge for removing one foot. 
Q. One foot deep and one foot high ? 
A. Yes, sir. 
Q. The whole width of the vein ? 
A. Yes, sir. 


Testimony of Jacob Reeser. 


JacoB ReEsER, duly sworn, testifies as follows : 


Q. You are one of the plaintiffs ? 
A. Yes, sir. 
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Q. Where do you reside? 

A. Rocky Bar. 

Q. How long have you resided there ? 

A. I went there first in 64. It has been my home since then. 

Q. Do you know these properties spoken of on Idaho Hill? 

A. Yes, sir. 

@..What knowledge did you have of them during the lease of 
Kitto & Co. ? 

A. Lhave been there frequently. 1 was one that leased it to them. 

. How often did you visit that mine? 
A. While they was sinking the shaft I was in every week. 
Q. Which shaft? 
A. That lower shaft. 

Q. Did they do that in the fore or last part of their lease? 

A. The last year. 

Q. When did they finish that shaft? 

A. It was some time in the spring of ’82, I think. 

(. How often were you in the mine? 

A. Frequently. 

(. When was you in there last befgre Kitto & Co. sold out? 

A. I was in there frequently before™, cannot tell justly how long ; 
maybe a week. 

(). How long after they had sold c ‘was you in the mine? 

A. About the same time; first of t ie month, anyway. 

Q. Where was Kitto & Co. working in there when you was in 
tnere the time before they sold out? 

(Witness shows on the map.) 

(. Have you been in the mine since Winters & Co. stopped their 
work ? 

A. Yes, sir. 

Q. What is the condition of that place now where the ore was at 
your former visit? 

A. I guess that is about all worked out. There may be a little 

ore in here (showing on map). 
244 Q. Where were you when this lease was executed ? 
A. At Rocky Bar. 
What was your condition ? 
A. I was kept in my room. I was unwell. 


Q 
A 
Q. Who first spoke to you about this lease? 
\ 
Q 
\ 


to 
ro 
~~ 


ie 


I think it was Settle. 
2. How long was that before it was executed? 
. Only a few days. 

Q. Who of the defendants first spoke to you about it? | 

A. I don’t remember whether it was Winkelbach or not. I think 
it was. 

. When was that? 

A. Just before ; few days before. His conversation might have 
been a week or four or five days before; cannot tell the exact time. 

Q. When did you first have a conversation with Ganahl about it? 

A. I don’t know as I ever had a conversation with him except 
when it was signed. 
14—370 
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Q. Who first brought you to the paper? 
A. Ganahl. 

@. When was that? 

A. I think the same day we signed them. 

I have brought the papers to you tosign. I asked him what papers. 
He said, Some papers between Settle, myself, and them. “I 
told him that I wanted to see Settle first; that I would not 

sign them until | saw Settle.” He went out and pretty soon 
“ame back with the others. Newcomer was with them. 

@. Was that the first time you saw them together? 

A. Yes, sir; I was in bed then. 

Q. Did you have any conversation there before you signed the 
papers ? 

A. Settle and I did several times. 

Q. I mean at the time when they were all present. 

A. Yes; Settle had some. He asked Ganahl whether he could 
trust him to draw them up all right; that he was the only lawyer 
that was there. Ganahl said, “Most certainly.” He said, “My 
reputation as a lawyer is at stake;” “do you suppose I would do 
such a thing as that?” He asked him whether it would be neces- 
sary to have some paper; thaS the hands of the lessees might get 
after the shareholders of the f:ine, provided he did not pay them. 
Ganahl told him that thereffwas no danger about that; that the 
men that worked for the lessves could not hold the mine for their 
money. 

Q. What was done about that ? 

A. To satisfy him he said he would draw up a waiver. 
He drew it, and they all signed it, these three, and Sol. New- 
comer witnessed it. 

Q. What paper do you mean—that Exhibit “B” attached to the 
complaint? 

A. I mean the waiver. 


_ 


240 


246 


(Shows paper to witness for identification.) 


(Witness:) Yes; that is the paper. 
@. Where was that drawn? 

A. In my room. 

Q. You say Ganahl drew it? 

A. Yes, sir. 

@. How did he come to draw it? 


(Objected to as irrelevatit. Question withdrawn.) 


Q. What was said that induced Ganahl to draw that instrument? 
Who told him to draw it? 


A. He offered it first himself; said he would draw it so we would 
be satisfied. 

Q. Satisfy you about what? 

A. That the men could not get advantage of us, and that it was 
nothing but a lease. 


Q. What knowledge, if any, did you have of the manner or pur- 


He came up and said, 


MO 
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pose for which the defendants took possession of the mine? In 
what capacity ? . 
A. Under a lease, of course, is the way I understood it. 
Q. What knowledge, if any, did you have that they took posses- 
sion as purchasers and not as lessees. 
247 A. I never heard anything about that until I heard it here. 
We have always looked u — it as a lease. 
(. What knowledge, if any, did' you have that they made their 
payments, not as a royalty or rent, but as purchase-money ? 
A. I never heard such a thing before. 
Q. Did Winters ever give you such notice ? 


A. No, sir. 

Q. Did he ever give you notice that he took possession as pur- 
chaser ? 

A. No, sir. | 


Q. Did he say anything in your fresence before he took posses- 
sion or at any other time during-the lease to tliat effect? 

A. No, sir. 

Q. In what capacity did you work this ore? 

A. As a hired man. I leased the mill to them first, and then 
worked for wages, for so much a day. 

Q. At what time did you return to Rocky Bar in ’83 or winter of 
’83 and ’84? 

A. November 20th, or some time in that neighborhood. 

Q. From where at that time? 

A. Boise City. 

Q. How long did you remain there at that tine ? 
248 . I was in Rocky Bar until the 23rd of January, I think, 
Q Where was you when this extension was signed ? 

A. Wood River. 

(. What time was that? 

A. That was in November, I think,after the 20th some time. 

Q. Where did you go from there ? 

A. Boise City. 

Q. Then when did you return from Boise City to Rocky Bar? 

A. About the 20th of December. I meant December before. 

Q. You returned there about the 20th of December? 

A. Yes, sir. 
Q. What was the condition of the streets and roads around Rocky 
ar when you returned there the 20th of ‘December ? 
A. I got in on a sleigh. 
Q. Where were the quartz teams that hauled the quartz? 
A. They were there. : 
Q. How long did they remain there ? 
A. I think they went out one or two days after Christmas, about 
the 26th or 27th. 

Q. Turned out for the winter ? 

A. Yes, sir. 

Q. What amount of ore was hauled after you returned on the 

20th of December ? 

A. None. 
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Q. Did the quartz teams do any hauling after you returned ? 
A. No, sir. 
Q. When was the next ore hauled ? 
A. None since that I know of. 
Q. When was the ore hauled that was milled in January’ 
A. That was havled before I got in; that was in the mill iad l 
got there. 
Q. So no ore had been hauled since you got there, on December 
20th, from that day to this? 
A. No, sir. 
Q. W hen was this conversation with Cavanah ? 
A. I think it was the day before Christmas. He started out on 
Christmas morning. 
(. That the same conversatidn that Winters testifies to? 
A. Winters was not there. 
(. | mean the conversation when Gen. Winters was pre sent. 
A. That was the day before Christmas. 
Q. Cavanah started out the mext day ? 
A. Yes. Ie started out the ‘next morning; but the snow slid so 
he came back. | 
Q. It was the day before his first start that you had the conversa- 
tion ? 
A. Yes, sir. 
(). State the conversation mbout Wall, etc., in presence of ( ‘avanalh 
and Winters. 
250 A. There was nome about Wall in ther presence that | 
know of. I asked Cavanah when he would go out. The 
first yt a about Wall was with Winters. 
(). fanah was not present ? 
A. Ne o, sir. I got in about the 20th, and the next day I saw Win- 
ters and asked him if he had heard from Vernon yet. He said, 
“Yes;” but that has gone up; but I havea letter from Ganalhl, and 
he says that Col. Wall would raise the money or bank security. | 
told him to hurry up, because Settle would not give him any time 
after the 27th. 
Q. When did you next: have a conversation about that matter 
Ww = Winters ? 
The day before Christmas I told Cav: anah 
| "5 Was Winters present ? 
) A. Yes, sir. 
| Q. How did you come together that time ? 
A. We just happened to come together. 
©. Where was it. 
A. In the hotel: don’& remember whether it was in the office or 
in Winters’ room. 
©. What was said at that conversation ? 
A. I asked Ca-vanah if he had been out to see if that man 
251 had the money or would raise it. 
Q. Where did Wall live? 
A. At Hailey. I told him to go and see Wall and see if there 
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was anything in it and to write, hecause Settle would not wait after 
the 27th ; that was repeated over again. 

Q. W hat authority did you give Cavanah ? 

A. Not any; that was all I said tohim. I could not give any 
authority at that time. 

Q. Was there anything said im thag conversation about I. Mor- 
ris? 

A. No, sir. 

Q. Anything said about Isidor Morris ? 

A. No, sir. 


(Counsel reads Exhibit A to depogition of Frank Cavanah.) 


Q I will ask whether you ever hieard of that transaction before 
Cavanah left? 


A. I did not. 
| Q. Or Isidor Morris in connection with the property ? 
A. I never saw him until he camé to Boise City. 
| (. Did you ever see him in connection with the property up to 
this time ? 
| A. Yes, sir. 
Q. Have you ever authorized Mr.\Cavanah to execute any such 
| instrument for you ? 
| A. No, sir. 
252 Q. Did he hold any power of attorney from you? 


A. No, sir. 

Q. Have you ever requested him to make any such paper? 

A. No, sir. 

Q. When did you have the first notice of this paper’ 

A. The first notice was in November, in Hailey. Settle told me 
first. 

Q. After the deposition was retarned ? 7 

A. Yes, sir; | heard before that that they were talking about 
sending for a deposition, but did not know what it was. That was 
the first i heard that there was one there.. Such a thing had never 
been talked about. 

Q. What, if any, authority did vou givé Cavanah to extend the 
time under this lease, “ Exhibit A.” 

A. I never gave him any. 


(Counsel reads from transcript at pages #6 & 47 in regard to offer 
of extension of time.) 


(. What was said by you after your return from Boise City about 
giving them time to work out the balance Of the price of the mine 
after the 27th of December 

A. I do not know of any encouragement. 

Q. What did you say to him about having a chance to work the 

balance out of the mine? 
253 A. I never said that to any one. 
Q. What did you come to Boise City: for? 
A. To get out an injunction and stay thein. 
Q. When you left, then, it was to commence this action ? 
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A. Yes, sir. 
Q. Did you do anything a day or two before you left ? 
A. I made a demand for the possession of the mine. 
Q. When was that? 
. I think it was on the 22nd of January, 1884, that I demanded 
possession of the property. 
Q. How did you make that demand ? 
[ got a witness and went amd told him I wanted possession of 
all the mines that Settle and I leased. 
Q. Why did you use Settie’s name? 


(Objected to as leading.) 


Q. How did you come to make that demand ? 

A. Settle wrote me before that and told me to ask for possession 
of the mine. 

Q. Settle requested you to make a demand ? 

A. Yes, sir. 

Q. W hat witness did you take with you ? 

A. A man named Martin. 

Q. Where did you make that demand ? 

A. In Winters’ room. 

Q. What did you say to him ? 
254 A. I asked him for possession of the mine, and he said he 
would not give it. 

(). Use the w ords of the conversation as near.as you can. 

A. I said, “I want possession of the Idaho and Vishnu mines. ” 
He said that he would not’ give it. I said I was sorry; that I had 
been a good friend to him as long as the lease lasted. He said, “ I 
have got you for six months, anyway.” Iasked him what he meant 
by that. He said,“ I have got you for six months; I can prove it 
by Cavanah.” I said, “ You cannot prove any such thing. You 
are a liar and a son of a bitch if you say any such athing. This 
is the last time we will speak together. Hereafter you speak to the 
lawyer. ‘To-morrow morning I am going to Boise City.” That was 
the last conversation with him. 

Q. Do you know the wsual price of mining work in Rocky Bar ? 

A. Yes, sir. 

. How long have you been engaged in mining there ? 

A. Ever since ’64. 

Q. What is the ordinary price for mining and timbering tunnels 

and drifts in such mines as those mines are? 
255 A. It goes from six to $8.00 if the contractor will find every- 
thing—six or eight dollars per foot. 

@. What is the ordinary contract price for sinking winze such 
as the def’ts sunk in that mine and timbering it the way they tim- 
bered it? 

[ paid 10, 12, ancl sometimes $16.00 for sinking; but we gen- 
erally raise them wher'e we have a good chance like that. 
Q. What is it worth. to raise it? 

A. About half. 
Q. Do you know whether that winze was raised or sunk ? 
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A. I do not. 
Q. Have you any means of knopwing ? 
A. Would think it was raised, biut would not be positive. I was 
not there at the time. 6 
Q. How many feet of drifts and) tunnels did Winters & Co. run 
in that mine while they had possesigion ? 
A. 625 feet. ’ 
Q. Have you measured them? 4 @ 
A. Yes, sir. } 
Q. Point them out on the map. \What is the depth of the winze 
that he sunk or raised ? 
A. 32 feet. } 
Q. What is the length of thee drifts from the winze ? 
256 A. He run about 5 or 6 feet) up to this other winze (refer- 
ring to map). " 

Q. When was your conversation ;with George Kelly about his 
getting your place in the mill? Wags it before or after you went to 
Boise City ? " 

A. If ever I had one it must have: been before I went to Wood 
River. It was about November Ist ¢hat we made a run before we 
went out there—in the fore part of Nov., ’83. 

. Is that the time you went to Wowd River? 

A. I think we left about the middle \of November to go to Wood 
River. \ 


Marcu 4rn, 1885. 
(Cross-examination of REESER ») 


Q. How long have you known Mr. Cavanah ? 
A. I think some 8 or 10 years. 
(. Where did you first get acquainted With him? 
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A. Rocky Bar. 
Q. Do you know him very well ? ; 
i _ A. Yes; pretty well. + 


Q. Did you both live in that little town together ? 
A..He only lived there about a year; them he went to Atlanta. 
Q. How far from Rocky Bar? 
A. Eighteen miles. 
Q. Did you see him frequently ? 
A. Yes, sir. 
257 QQ. Were you not on friendly terms with him ? 
A. Yes; always have been. 
. Is Mr. Cavanah an honest man? 
. I don’t know. 
What has been your opinion of it? 
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(Objected to, and question withdrawn.) 


Q. From your knowledge of Mr. Cavanah do you think he would 
- sign your name to a paper without some authority from you ? 


(Objected to as incompetent and immaterial. Objection sustained.) 
Q. Do you undertake to say positively that you mever had any 
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communication with Mr. Cavanah a’ bout giving an extension of time 
in which he should act for you? « 

A. Positive I never gave it to htim. 

Q. The subject was not mentiot red to you ? 

A. Not that I remember of; nc2 such thing as giving time. 

Q. Did you not haye any co-nversation with Cavanah on that 
subject ? } 

A. Not about giving time. 

Q. What was the conversatiom about ? 

A. I asked him if he was goitng to Wood River; he said yes. 1 
asked him if he would do me ai favor. I told him that Winters said 
that Ganahl said that Wall would! get that money or bank security, and 

[ told him they had lie#l about it, and asked him to do me 
258 the favor to find out; hve said yes. That was the first con- 

versation in my room. Ithought maybe that he did not 
want to interfere or mix up, but that is the conversation with 
Cavanah, but as for me giving him any right to extend the time I 
did not. 

Q. Was not the time mentiomed ? 

A. Icould not. My partnere has 3 to my 4, and I knew that it 
could not be done. . 

Q. There was nothing said sabout it? 

A. There might have been something said, but I never gave it to 
him. | | 
@. There was, then, something said about an extension of time? 

A. There might have bee’n. 

Q. Was there anything said about bank security ? 

A. I told him that Winters said that he had a letter from Ganah!] 
that Wall was going to raise money or give bank security. 

(y Did you not tell Ca/vanah in that conversation that if some 
extension of time was necessary to give it for you? 

A. I don’t know how I ‘could do that. 

Q. You don’t think so‘? 

A. I know that I did not. 

Q. The subject was not mentioned ? 
259 A. Not between Cavanah and me at that time or any 
other time. 2 

Q. So Cavanah signed your name to that paper without any 
authority or intimation whatever ? 3 

A. Most certainly he did without any authority from me. 

Q. Up to the time you left for Rocky Bar, in January, $4, what 
had been the relations between you and Gen. Winters—were they 
friendly ? 3 

A. We were on speaking terms. I had no faith in him. 

Q. From what date? 

A. For some time back. 

Q. How far back? 

A. I don’t know as 1 could tell. 

Q. Give us the date. 

A. I could not give the positive date. 

Q. Approximately. 
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A. During the summer some time. 

@. What summer? 

A. ’83. : 

Q. Up to that time you had been friendly and had confidence in 
him? 

A. When I first got acquainted with him, for a little while. 

Q. When did you first get acquainted with him? 

A. In ’82, when he came over to Rocky Bar. 
260 Q. You was friendly with him when you made the con- 
tract? 

A. I did not know anything about the man. He was a stranger. 

Q. You never had any confidence in him? 
A. I did not say that. I did when I first got acquainted with 
him. : 

Q. Did vou not meet him before you met him in Rocky Bar? 

A. I met him in Hailey; was introduced to him. 

Q. Did you tell him anything about the mine at that time? 

A. I don’t know. We generally talked about mines wherever I 
went, 

2 Did you not tell him the mine could be bought? 

. 1 might. Anything I have got a man can buy. 

Q. Did you not request him and Ganahl to come to Rocky Bar? 

A. I don’t remember. 

Q. To see if they could buy the mine? 

A. I don’t remember that I did. Timvited men very frequently 


to come and see me. I might have done so, especially if they asked 


me about the mine. I have invited a good many men there. 
Q. Did they ask you about the mine when you met them in 
Rocky Bar? 
261 A. I expect likely that they did. I was then in my room. 
Thev might have done so. 

Q. Have you got a good memory ? 

A. Sometimes I have. I remember anything that is of impor- 
tance. 

Q. You’have had intimate relations with these men for a long 
time back. If you remember anything you ought to remember 
what has occurred. 

A. Very little between them and me. I left everything to Mr. 
Settle. 

Q. Do you swear that anvthing was said by you to them in Rocky 
Bar? 

A. I think likely there was. I cannot remember the words. 
They might have asked me what kind of a mine it was. 

Q. I want you to repeat the conversation. 

A. I don’t know as there was any general \conversation between 
us. I took very little interest. They did mot come to make any 
bargain with me. I left everything to Mr. Settle. I wasin my room; 
everything was left with him to see that the papers were drawn up 
all right. 

Q. Did you not request them to come up and look at the property 
with a view of buying it, at Wood River? 

15—370 
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A. I don’t remember that there was any conversation at 
262 Wood River,that I remember. I did not know anything about 
those fellows until he came to Rocky Bar, and word came in 
that somebody was coming to buy that mine. We might have 
spoken about it there, but don’t remember. My impression is that 
they did not have anything to do with it until they came to the 
Bar. 
Q. They came for the purpose of making that purchase ? 
A. I don’t remember only what Settle told me. 
Q. I want to know when you lost confidence in Winters. 
A. It was during that summer some time. 
Q. Then up to some time in the summer of ’83 you did have con- 
fidence in him? 
A. Yes, sir; I did not know much about him. 
(. After the summer of ’83 were you not on quite intimate terms— 


friendly with him? 
A. | was friendly. 
Q. Did you not live in the same house with him? 
A. Yes, sir. . 
(. In the same room ? 
A. No, sir. 
QQ. Adjoining room ? 
A. No, sir; he was on the lower floor. 
263 Q. Did you not use his office as your office? 
A. No, sir. 
Q. Did you make it your headquarters? 
A. I don’t know as I didi; I went in there often. 
(). Were you not often in his room ? 
A. I was in it; yes. 
Q. Did not Gen. Winters do your principal letter writing ? 
A. Yes; he wrote some letters. 
®. When? 
A. During that summer. 
(. And fall? 
A. Y es, sir. 
Q. In January? 
A. I think not; I think he was sick in January. 
Q. So you trusted him. to write letters for you? 
A. Sometimes. 
Q. And you frequented his office? 
A. I was called in frequently. 
(. And associated with him on friendly terms daily in 
Bar ? 
I saw him daily; cannot say that I was with him. 
Q. And still you lost confidence in him? 
A. Yes; I lost confidence in the summer. 
Q. What was the occasion of your losing confidence ? 
A. I did not think he Was a square man. 
264 Q. Why? 
A. I don’t know as I can say exactly why, but a person 
will form an opinion of a man. 
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A. Yes, sir. 
Q. Were you in bed? \ 
A. Most of the time. 


Q. It was written in your room ? 
A. Yes, sir. 

Q. By whom? 

A. Ganabl. 

®. You saw him write it? 

A. Yes, sir. 

Q. Where was it signed ? ; 
A. Right there in the room. i 
Q. Where was the contract signed ? 
A. In that room. : 


Q. I wish you would tell all that qwas said at the time these papers 
were signed. 

A. I don’t know as I can state al 

Q. As near as you can, commencitig at the beginning. 

A. I remember Settle asked Ganalvi about the lease, whether the 
papers were all right, whether we could rely on them, that he was 
the only lawyer around there. Ganahl said: “ Most certainly. Do 
you suppose I would do anything wreng. My reputation and pro- 
fession demand it. The papers are af'l right.” There might have 

been something else said. 

269 Q. I want you to state all that was said. 

A. Settle asked him whether tlhae workmen could hold the 
mine owners for work done under the lease. Ganahl said that they 
could not; then Ganahl said, “ I will dra&w you a paper and we will 
all sign it,” and it was then signed. ! 

(. Was there anything else said ? 

A. They were talking about the time.  \There was a conversation 
going on, but don’t remember what else weis said. I think that was 
about the whole of it. : 

‘~ That is all you can remember ? 

They repeated that several times,{about the same thing. 
Genaht seemed to be pretty positive that it was not necessary to 
have it; that the hands could not hold under the lease ; that it was 
not like a deed. 

©. This was a lease? 

That is the way [ understood it. They had the privilege of 
buying at the end of one year; if they did not get the money out 
and — not get it outside they could buy? it. 

Q. lease with the option of buying the mine—the proceeds 
were : be paid on the mine ? 

A. To be paid as a royalty, provided! they did not take the 
270 + =mine. 

Q. You heard the contract read? | 

A. Yes; and read it. 

(). Before you signed it ? 

A. Yes, sir. 

Q. The mine had previously been leased at $- the proceeds ? 

A. Yes, sir. . 
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(). Why did these parties agree {uo pay one-half? 

A. Wethought if a man had ar: option to buy that it was the best 
lease. We could lease it that way any time much quicker than the 
other. 

(). They agreed to pay one-half because that one-half could be 
applied on the purchase-money ? } 


(Objected to as calling for a conclusion ; objection sustained.) 


Q. You said yesterday that yqou never heard before you heard it 
here of these parties purchasing the property. Is that what you 
mean ? : 

A. That is not the way [ said it. The first I heard that they 
claimed they were paying it as !purchase-money. 

(. You never heard it before; you heard it here ? 

A. No, not like that. 

Q. That they claimed that tthe proceeds were paid as purchase- 
money ? 

A. I always understog@d that it was paid as royalty—that 

271 is, the first I heard of ‘it was when Winters swore to it, be- 

cause I should not have: signed the lease if I had mistrusted 
anything like that. 

(). You did not know that / they were to take possession as pur- 
chasers until Winters swore to it here ? 

A. Not the way he swore io it. 

. Who was present in December, ’83, when, you say you told 
Winters that Settle would mot give any further time” 

A. I don’t think there was anybody present at that time. 

(). Where was it? 

A. I don’t know whether it was in the office or in his room; I 
think in his room. 

Q. Anybody present ? 

A. Not that I know of ; there might have been, but I don’t re- 
member that there was. 


(Redirect examin ation :) 


Q. Where was Winter's’ room at that time in Rocky Bar? 
A. On the first floor in the front room of the hotel. Some call it 
the Reeser Hotel. ' 
Q. How many rooms did he have there? 
A. He had a sheeping room and office. 
272 Q. What part sf the hotel did he occupy as an office ? 
A. They call ‘it the parlor; he had a bed-room off from 
that. There is another: parlor. 
(). He occupied the )parlor as his office ? 
A. Yes, sir. 
Q. Was it occupied as a parlor to some extent ? 
A. Yes, sir. 
Q. Was it a sort of, a public room of the hotel ? 
A. You might not call it a private room. ‘It was used by guests. 
(). It was a common parlor of the hotel ? 
A. Yes, sir. 


Q. 


A. 


Q). 
A. 
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Did you write any letters ta Gen. Winters in Dec., ’83 ? 

I don’t know; I think likely\I did. 

Where were you about the 14th of Dec., ’83? 

Here; in Boise C ity. 

Did you write any letters fromm Boise City to Gen. Winters at 


Rocky Bar in December, ’83? 


A. 


‘I promised to write from Wodd River. 


Q. Answer the question. 

A. I think likely I did. 

Q. Did you not promise Gen. Wimters to keep a watch on Settle 
here in Boise City and inform him @f what Settle was doing or in- 
tended to do, in December? 

A. Not in that way; I will tell{ you what I promised to do. 
(Counsel shows paper to witness.) | 

Q. Is that your signature ? } 

A. Yes, sir. , 

4 Did you write that letter? 

. Yes, sir. 
Q What time in December where you here in Boise City? 
A. I think I got here on the 26th of November and left 
265 on the 17th or 18th of December 
Q. You say you wrote this letter? 
A. Yes; I think I did. It is my signature. 


(Counsel asks the court to mark the letter for future identity. Let- 
ter is marked “ B.”) \ 


Q. 


In December, ’83, you had no confidence in this man Winters? 


A. I was doing business with him, but I cannot say that I had 
confidence in him. 


Q). 
A. 
Q. 
A. 
Q. 

City ? 


Were you not writing confidential letters to him ? 
I did it under promise. 
You had no confidence in him as a man?” 


‘No, sir: I did not. 


When you left Rocky Bar, on the 2ist of January, for Boise 


(Witwness:) I left on the 23rd or 24th. 


Q. 
A. 
Q. 
A. 
Q). 
A. 


Q. 


Did you not see Gen. Winters just before you left? 
It was the day before. 

And shake hands with him ? 

There was no shaking hands. 


The conversation you testify to was before you left? 
The day before. 


The day you left did you not see him ’ 

A. I don’t remember that I did. I told him that would be 
the last time that we would ever speak together. 

Q. Did you not speak to him the night you left? 


. I don’t think I did. 

. Will you swear that you did not? 
. I don’t remember that I did; don’t think I did. 
. If you had would you not remember ? 
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A. I should think so. I remember speaking to him the day be- 
fore. f | 

Q. I ask you now if you did not go to him and shake hands with 
him and bid him good-bye ? | ' 

A. No, sir; I think not. 1 think I would remember it if I did | 
not. I say that I don’t think I cid. 

Q. Was it notat this last interview with Winters when you bid 
him good-bye that you promised to write him ? 

A. No, sir. 

Q. Did you not promise to wy rite him ? 

A. No, sir; certainly not. I ¢ame down for an injunction. 

Q. Did you not promise Gem. Winters to write him from Bois 
City as to Settle’s intentions at ‘the time ? 

A. No, sir. 


(JOHNSON): Whie h time do you mean”? 
(SUTHERLAND): The 25rd of January. 


(Witness): No, sir. 
(). Did you eve rsay volu would write as to Settle’s intentions? 
267 A. No, sir. I knew what Settle’s intentions were because 
he told me. 
Q. Did = not promise to ‘write him from Beise City to that effect 
in January 
A. No, sir. 
Q. Do you remember meeting Mr. Vineyard here early in Feb’y, 
84. after the commencement of this suit ? 
A. Yes, I remember that. 
Q. Did you have a conversation with him? . 
A. I talked with him.’ Don’t remember what the conversation 
was. | 
Q. Did you not tell Vineyard you found it impossible to stop 
Settle ?, 
(Witness :) Do you mean the lawsuit ? 
\ ternary AND :) Yes, Si 


* ce le 


A. I could not tell bitn that. 

Q. Answer the question. 

A. No, sir; I told him nothing of the sort. 
Q. Did you at any time? 


A. No, sir. 4 


Q. You were present when Exhibit A was executed—the contract— 
what vou call a lease? a 
A. Yes, sir; I saw it when I signed it. . ‘ 


©. Who were present ? 
A. Winkelbach, Ganahl, Winters, and myself, Settle, and Sol. 
Newcomer. 
Q. Were you also present when Exhibit “ B” was executed ” 
268 This is the paper, with reference to liens on the mines—what 
you call a waiver. 
A. Yes; I was in the room. 
Where you was lying sick ? 
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Q. Were any of ihe other guests of the hotel in the habit of going 
in the room? 

A. Yes, sir; frequently. Very often the room is occupied along- 
side of him. 

Q. You was stopping at the hotel? 

A. Yes, sir. a ad 

@. You was in Boise City. in January. Where did you come 
from ? 

A. From Hailey. 

Q. What led to your writing a letter to Mr. Winters ? 

A. When we gave them this 30 days’ extension, Anderson acted 
for Settle. Anderson said that he had no right to do it, but tried 

to have him consent, and I promised to use my influence 
273 when I came to Boise City to keep Settle down and have him 
consent to it. 

Q. For what? 

A. Signing the extension from the 27th of November to the 27th 
of December. 

Q. What, if anything, was you afraid Settle would raise hell 
about ? 


(Objected to, as the latter has not as yet been offered in evidence. 
Objection sustained.) 


(Recross-examination :) 


Q. Did you agree to give Mr. Settle $4,700 for negotiating this 
contract, which you call a lease, with the defendants ? 

A. No: not $4,700. 

Q. Did you agree to give Mr. Settle $4,700, or any sum of money 
whatever, over and above his two-thirds for negotiating this con- 
tract, which you call a lease, between Settle and Reeser and Winters, 
Ganahl and Winkelbach ? 

A. No, sir; not for that purpose. 

Q. Did you agree to give him any sum over and above your 4 for 
negotiating the contract? 

}% No, sir. 

Q. Did you not so state to Gen. Winters ? 

A. No, sir. 

Q. Not at any time? 

274 A. No, sir; I did not hire Settle to make that bargain. 

Q. Did you not state to Winters that you gave this sum 
to Settle fur throwing in that engine mentioned in the contract and 
negotiating this contract ? 

A. No, sir. 

Q. The engine I refer to is the engine known as the Idaho engine. 

A. No, sir; I did not. 

Q. You did not make any such statement? 

A. No, sir. 

Redirect examination : 


Q. In case of selling the mine for $40,000, how much was you to 
receive ? 
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A. $12,000. 

Q. What was the other $1,533.33—where was that to go? 

A. Go to Settle. 

(). What for? 

A. For the King that he claimed. It was a mill site. 

Q. For the premises mentioned in the lease that you did not have 
an interest in? 

A. Yes, sir. 

Q. Did you have an interest in the engine? 

A. I did not. 
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275 Testimony of Thomas Nicholson. 


Tuomas NIcHoLson, being duly sworn on part of pl’ffs, testifies 
as follows: 

Q, Where do you reside? 

A. At Rocky Bar. 

Q. How long have you resided there? 

A. I believe it will be nine years in the spring. 

Q. What is your occupation” 

A. Mining since I came to this country. 

Q. Do you know the properties, the Vishun amd Idaho mines? 

A. Yes: I have worked in them, off and on, ever since I have 
been in that country. 

Q. How much have you worked in the mine—how often ? 

A. I could not say exact\y, but worked in them about two years 
or, I think, it was on a lease. We had the mine fora year and 
then worked it for 17 months, I think. 

Q. What year? 

A. That was in ’78 or ’), I think. 

Q. Who was with you” 

A. There was four or five of us. Thomas Mullaly, Fitzwater, and 
my brother James. There was another party named Peyton, but 
he did not work but a little while. 

Q. You think your lease expired in 79? 

A. Yes; I think it was in ’79. 

Q. After that, did you work in the mine any? 
276 A. Yes, sir; I worked in it for Kitto and Parkason during 
their lease. 

Q. Up to what time? 

Until Gen. Winters took possession. I still worked on while 
Gen. Winters was working the mine—most of the winter. 

Q. What was you doing for Kitto? 

[ was stoping most of the time. (Witness is here shown the 
map of the mines and points out where he was working at the time 
Kitto & Co. sold out—the Montana tunnel—where ore bodies were 
to be seen at the time Kitto & Co.sold out. One body, 60 feet long, 
that would go $50 or $60, and drift on ledge 625 feet run by 
Winters.) : 

Q. How much sunk in winze, ete. ? 

A. We measured 42 feet. 
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Q. What particular part of this work was done by Winters—on 
what level? 
A. On the second level. 
Q. The mine is winzed from 2nd to 3rd level? 
A. Yes, sir. 
(. When did you make that measurement? 
A. I think it was December—about the middle. 
(The Courtr:) The measurement from which the map was 
made? 
277 (Witness:) Yes, sir. 
Q. What examination did you make of mine at that time? 
A. None particularly; only went through all the stopes and drifts, 
except these cross-drifts here (referring to map). 
Q. Was there any indications why these cross-drifts were run ? 
A. No, sir. 
Q. Did you see any on the other side of the tunnel? 
A. No, sir. 
Q. How often had you been in that mine since. Winters stopped 
work there ? 
A. I worked there about two weeks since Gen. Winters stopped 
work. 
Q. What is the condition of the mine as to ore now compared 
with what it was when Gen. Winters went into possession ? 
A. There is not as much ore in sight at present as there was ; 
there is ore underneath, but none in sight to speak of. 
Q. Is the ore overhand stoping ? 
A. But very little as far as developed. 
Q. What is necessary to get the ore in the bottom of*the drifts in 
a miner-like manner ? 
A. You would have to run drifts from the bottom of the 
278  sbafts from the lower levels. 
Q. Can the ore be advantageously taken out by under- 
hand stoping ? 
A. Not very handy. é 
Q. How much ore is there apparently now open in the mine to 
be got out by overhand stoping? 
A. A very little; it has been stoped there; there is a few places 
that there is some ore, but it is very small. 
Q. What will be necessary in order to get this ore in the bottom 
of these drifts? 
A. You would have to extend that level (shows on the map)—you 
would have to run levels under. 
Q. Do you know anything about contract work in Rocky Bar? 
A. Not but very little. é 
Q. Have you been engaged in running tunnels and drifts by the 
foot ? 
A. Not at Rocky Bar. I did at Bonaparte. I took the contract 


there. 


Q. Have you stoped by the foot? 

A. No, sir. 

Q. Do you know the ordinary price for running levels ? 
16—370 
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A. Yes, sir; generally contract from 6 to 7 or $8.00 per running 
foot : some ground as high as $8 to $10.00. 

279 2. What isthe character of this ground where you worked? 

. Free ore; at this poigt it is very good ground (referring 


to map). 
Q. Do you mean easy ground ? 


A. Yes; easy work. 

(). Do you know what it is worth per foot to run that tunnel and 
timber it? 

A. I suppose it is worth seven or eight dollars. 

@. How about the other tunnel? 

That is about the same; there was a block for a short distance, 
but most of it is very good ground. 

. Does that include the tim bering ? 

A. Yes, sir; we had a contract at Bonaparte for $7.50 for mining 
and timbering, but it was a very large tunnel. 

Q. Is Bonaparte in that vicinity ? 

A. Six or seven miles. 

Q. What is it worth per foot to sink a winze in that mine, sinking 
and timbering ? 

A. It is timbered and stulls in towards the bottom sufficient to 
hold up the ground. : 

Q. What is it worth per foot? 

A. To sink would be ten or twelve dollars; to raise it would not 
be worth over seven or eight dollars. 

@. How was that done? 
280 A. I think the principal part of it was raiséd. I do not 
know. 

Q. You worked in those stopes 7? 

A. Yes, sir. 

Q. How much is that stoping worth per foot? 

A. I don’t know; I never contracted any, but I have heard others 
speak about what it is worth. 

Q. What is the ordinary price at Rocky Bar? 

A. I have not heard of any contract being let for stoping for 
several years. They used to contract at 75 cents. That was several 
years ago, before I came to the country. I have heard of contracts 
being made at 75 cents and making good, big wages at it. 


Cross-examination : 


Q. You worked for kcitto, did vou? 

A. Yes, sir. 

Q. How long? ? 

[ commenced work for him in August, I believe, and worked 

until the 20th of November. 

(). Same year? 

A. Yes, sir. 

Q. Then you commenced work for W inters ? 

A. Yes, sir. 

Q. How long? 
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A. From that time, I think, until the latter part of March 
or first of April, ’83. 
You knew the body of ore which Kitto left when he quit? 
. Yes, sir. 
That ore was taken out by Winters ? 


. Yes, sir. 


About how much ore did they take out of that? 


A. I don’t know exactly how much was taken out. It was up, I 
suppose, about 40 feet, as near as I can remember. I[ think that it 
was 20 to 25 feet that they stoped out. ' 

m7 About how many tons? 


. L could not make any estimate. 

Was it over 60 tons, in your judgment ‘ ? 

Yes; I should think so. 

Dou you think 100 tons? 

I could not estimate it. 

How long was they in taking it out? 

About a month. 

How many tons did they take out in a day? 

| suppose two or three or four tons in a day. 

Did they take out as much as 4 tons every day? 


ledge—18 or 20 inch. 
(. They took it out in 30 days, Ifthey,took out 3 tons a 
day it would be 90 tons. Do you think ft was that much? 
Yes; I should think it was. . 
When did you go into that mine to make these measure- 


ments ? 


I think it was in December some time. 
Was it about the 2nd of the last December ? 
I think somewhere about the middle. 

Who went in with you? 


. Riley, Fitzwater, and James Nicholson. 


How did you get in? 
Through the Montana tunnel ? 


Q: Was it not closed ? 
. Not at that time. 


Was it not locked ? 


. No, sir; not when we went in. 
. hen you first went In ° 


That was when Mr. nti started to work. 
When was that ? 


. I think the 2nd of December. 
. Did you go then? 


Yes.’ I went in at the same time. 


. Did Settle go in ? 
A. Yes, sir. 
. Reeser? 
A. Yes, sir. 
. Yourself? 


) 
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A. Yes, sir; and the two Kelly boys, Fitzwater, and fellow 
named Donahoe, and James Nicholson. 
Was that tunnel locked at that time? 
Yes, sir. 
Did you break it open’? 
Settle pulled the staples. 
Broke open the house at the mouth of the tunnel ? 
A. Yes; they drew the staples. 
Q. Since that time you have been in the employ of Settle? 
A. Yes, sir. 
Q. That was the way you got in? 
A. Yes, sir. 


Testimony of James Nicholson. 


JAMES NicHorson, being duly sworn in behalf of pl’ffs, testifies as 
follows: 


Q. Where do you reside ”? 
A. Rocky Bar, Idaho. 
Q. How long have you resided there? 
A. Since ’75. 
Q. What is your occupation ? 
A. I have been in several ‘occupations sincée-being there. | wasa 
miner first, then postmaster. 
Q. What are you doing now? 
A. Last year | was engaged in ranching. 
Q. How much experience have you had as a quartz miner ? 
A. About three years, I should judge. 
284 Q. Where? 
A. Rocky Bar. 
(). In what mine? 
A. The Confederate Star, Idaho, and Vishnu. 
Q. How much in the Idaho and Vishnu? 
A. I have done the principal work that I have done in those 
mines. 
@. Who did you work for first ? 
. I worked the Vishnu mine under a lease. 
(J. Same lease spoken of by your brother, the last witness ? 
. 3S, oir. 
. In what year did that lease expire? 
. I should judge it, was ’79; am not sure; that is my recollec- 


». How long did you work under it? 
I don’t recollect: how long we had the lease for; cannot recol- 

lect for what term the lease was taken. I think we worked it a 
while after the expiration of the lease. 

(. Have vou worked in the mine since ? 

A. Yes; I workecl in the mine two weeks this last December. 

Q. Did you work any before that since the expiration of the lease? 

A. No, sir; not that lease. I have had two leases before the lease 
of 79. 
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Q. When were you in the mint last before you went in there in 
December? 
285 A. I don’t recollect being in the mine since ’79, at the ex- 
piration of our last lease, util December. I might have been 
in the mine when Kitto had it, but don’t recollect. 
Q. You made no examination while Kitto had it? 
A, No, sir. 
Q. Have you gone through the mine since Winters stopped work ? 
A. Yes, sir. 
Q. Did you assist in making thesé measurements that your brother 
speaks about ? 
A. Yes, sir. (Witness here explains the map to the court.) 
Q. How much ore subject to overhand stoping is there in the mine 
without running any more drifts? 
A. There is very little. The stopeés in some places would be 5 or 
6 inches, and there now. It is what'l consider worked out. 
Q. What is necessary to work the bre further at a profit? 
A. These drifts should be run to get under it. 
(). You have had three leases on that mine. What sort of a lease 
were they? Were they cash or royalty leases ? 
A. Royalty. 
286 Q. A naked lease, without any option. What is a fair 
royalty to give fur working that! mine? 
A. I have always considered that one+third was fair. 
Q. What is the character of the ore? Is it base or free milling? 
A. It is free milling. 
Q. Is it gold or silver bullion ? 
A. Gold. | 
Q. You say about one-third of the proceeds as a royalty of a 
naked lease. What would be a fair royalty with an option to pur- 
chase at a fair price? 
A. I don’t know as I would be prepared to say. 
Q: What is the object of an option to purchase ? 
A. I could not say. Of course, it is an object; don’t know as to 
what extent. 


Cross-examination: 


Q. You had three leases on the Vishnu and Idaho mines? 
A. Yes, sir. 

. That is, you were concerned or interested in those leases ? 
A. Yes; I was a party. 

®. The last one was in 79? 

A. 78 or 79. 

Q. What was the royalty on that lease ? 

A. We was to give one-third. 

Q. What on the lease before that ? 

A. I had two leases before. I had one-third interest. There was 
another party leased of Mr. Settle and I leased Mr. Reeser’s interest. 
Q. What was the royalty on that? 

A. I contracted to give Mr. Reeser one-half of the gross proceeds. 
®. Was that the second lease ? 
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Yes, sir. } 
There was a lease before that? 
The lease before that was aso Mr. Reeser’s interest. 
Sitoply Mr. Reeser’s ? 
Yes; I gave him one-third that time. 
Did you make anything on; that lease in 79? 
A. No, sir. 
You found that you could , not make any money on that lease 
by paying a royalty of one-third; ? 
A. We run 400 feet through country rock before we got to the 
ledge. Then we only had a few, feet. 
You came out in debt? 
Yes, sir. 
. Still in debt on that lease‘? 
Not to my knowledge. 
Do you owe Mr. Winkelbach a grub bill of $250 ? 
A. Not to my knowledge. 
Q. Don’t your brother ? 
A. Not to my knowledge. 
@. You came out in debt? 
A. We did not make wages. What I mean by coming out in 
debt, that we did not make wages. We was in debt when we quit 
work, and when we crushed: the rock we paid our indebtedness. 


Testumony of Sol. Newcomer. 


So_. Newcomer, being duly sworn in behalf of the pl’ffs, testifies 
as follows: 
Q Where do you resicie ? 
. Rocky Bar. 
How long have you resided there ? 
. Since ‘68. | 

Are you acquainted with the parties to this action ? 

I am. 

Were you present in September, 82, when Settle and Reeser 
executed a lease or agreement between themselves and W inkelbach, 
Winters, and Ganahl, the defendants, in a mining transaction ? 

A. Yes, sir. 
Q. W here was it” 
It was in the Alturas Hotel—Mr. Reeser’s room. 
Q. Who was present ? 
A. Settle, Reeser, Gen. Winters, Ganahl, and Winkelbach. 
Q. About what time in ’82? 
A. In September, ’82; the date I don’t remember. 
Q. Did you do anything with that instrument ? 
A. They took the acknowledgement before me. 
Q. Did you witness it? 
A. Yes, sir. 
Q. State as near as you can, using the words of the parties, the 
conversation that took place there at that time about the lease and 
supplemental agreement—what Reeser calls a waiver ? 


} 
+ 


JOHN B. WINTERS ET AL. VS. GEORGE F. SETTLE ET AL. 127 


A. Along in the evening, aboué dusk, Mr. Ganalil came after me 
to come up and bring my seal to Reeser’s room at a certain time. 
About the time I took my seal and went up there. When I got in 
there I found all these parties there—Mr. Ganahl, Winkelbach, 
Winters, Settle, and Reeser. I wentin and sat down, and I think 
Mr. Ganabl then took up the insthpument and commenced reading 
it. He cautioned them to be very:attentive; that he did not want 
to read it over but once. He read it over in my presence very care- 

fully,and after he got through, if I remember right, Mr. Settle 
290 spoke up and asked him whether he could see anything 
wrong; that he depended a great deal upon Ganahl ; that it 
would be an article that would protect both sides as much as possi- 
ble. It is my impression that Ganahl told him that it was an in- 
strument drawn up as near right as he could draw one. Then there 
was a conversation arose by Settle; something in case at the expira- 
tion of the time of the instrument for the time they were to have 
it, in case the mine was not paid for and should come back on their 
hands, if any indebtedness that might be against the mine for labor— 
whether there could be any claims or liens against the property for 
labor or any indebtedness against the mine. It is my impression 
that Mr. Ganahl told him that they could not hold the property for 
labor as against the original owners. They then agreed on the 
article—this paper called the waiver—that was talked of then; that 
they would draw an instrument, to be placed in Winkelbach’s store, 
and have the men that was employed in the mine sign that instru- 
ment to show they held responsible just those parties that 
291 employed them; that was my understanding, that the instru- 
ment was for that purpose. 


(Shows paper to witness.) 
Q. Is that your signature ? 
(Witness identifies the paper and the signature of the signers.) 


Q. Where was that drawn? 

A. I would not swear that that is the paper, but one just like it 
was drawn in the office. My impression is that that is the one. 

Q. In Reeser’s room? 

A. Yes, sir; whether that is the one or net I would not swear to, 
but there was one written there that night. 

Q. Did you ever witness more than one? 

A. That is all. If that is not the one there was one drawn from 
it. I only witnessed one. 

Q. Do you remember any more conversation between the parties 
about the lease? 

A. I don’t know as I do. I did notstay verylong. Just as quick 
as it was drawn they signed it and I acknowledged it and left. 


Not cross-examined. 

Def’ts’ counsel now desire to ask Capt. Settle a question; there 
being no objection, he is shown a paper and asked, “ Is that your 
signature? ” 
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292 A. It looks like it. 
Plaintiffs rest. 
Testimony in Rebuttal. 


Defendants desire to introduce the affidavit of George F. Settle, 
dated Sept. 29th, 77, made in case of Thomas L. Johnston against 
George F. Settle and Jacob Reeser, then pending in the district court 
for Alturas county, Idaho Territory. 

A copy of said affidavit is hereto attached and madea part hereof. 

Plaintiffs, by their counsel, object as being incompetent and 
irrelevant. ' 


(The Court:) The question in this case seems to be whether the 
contract, or whatever it may be called, shall be cailed forfeited and 
the plaintiffs entitled to possession or whether the other parties shall 
be allowed to pay the balance due on the mine and be entitled to a 
deed. As I understand it, these are the only questions we are trying 
in this ease. It is conceded by both parties that the mine before 
this contract was made more than paid expenges, the witnesses dif- 
fering from § to 4; that it more than paid expénses when the other 

lease expired, and it does not seem to be important what it 
293 was worth before that. I do not see how this will aid me in 
determining the matter. Ido not think it, competent. 


Exception for defendants, 

Defendants, by their counsel, now offer in evidence the letter from 
Settle to Ganahl, dated July 31, 82, which was marked “A” by the 
court for identification. Letter is admitted in evidence and marked 
Exhibit“ F.” Said letter stated in substance that the property, re- 
ferring to the Idaho and Vislinu mines, was under bonds or leased 
or both, and if he (Settle) could make arrangements with lessees or 
parties to whom bonded he would then entertain his (Ganahl’s) 
proposition to purchase the same, and also referred Ganahl to the 
records in the recorder’s office of Alturas county, at Hailey, for the 
condition of his, Settle’s, title to the property. 


Testimony of John B. Winters (Recalled). 


Joun B. Winters, being called in rebuttal, testifies as follows: 


Q. I call your attention to a conversation in Rocky Bar between 
the defendants and plaintiffs in negotiating the contract in question. 
Commence at the opening of that subject and relate that con- 
294 _—-versation, pro and con., to the execution of the instrument. 

A. When I arrived at Rocky Bar | knew Mr. Reeser, hav- 
ing met and been introduced to him at Wood River and spent a 
good deal of time with him. Mr. Ganahl came there a few days 
after. He was desirous of selling when at Wood River and induced 
me to go over there, and I afterwards went over to the Bar. : 
Q. State when the conversation with them was and what was 


said. 


A. That was my first conversation with Reeser, when I went 
there. 
Q. Where? 
A. Rocky Bar. 
®. What was said then ? 
A. He was desirous of selling the mine. I was waiting for Ganahl. 
I had a conversation with Winkelbaech, which was the greater in- 
ducement for me to go to Rocky Bar. I really bad more talk with 
him at Wood River about the mine tan I had with Reeser. 
Q. Had you made an appointment with either of them to go to 
Rocky Bar? 
A. I had promised both of them to go over. I went by 
295 stage and Ganah! and Winkelbach went by private convey- 
ance. 
@. Where was the subject opened after your arrival ? 
The negotiations were carried on by Ganahl and Settle. I 
have no recollection of being present, but had my impression from 
Ganahl until the agreement or contract had been agreed upon by 
Gan ahl and Settle. We were there in the Newcomer Hotel. 
a Who was present? , 
I cannot recall now. I think Mr. Ganahl and myself only at 
thas time. I told them it was a pretty high figure. Our next meet- 
ing was with Settle, Reeser, Winkelbach, and Ganah| before execut- 
ing the paper in Reeser’s room. 
(). Was that the meeting which included the signing of the instru- 
ment? 
A. That is my recollection. 
Q. Did you go with anybody ; if so, who? 
A. | cannot say whether we went together or separately. All 
were in Reeser’s room together. 
(). What was said and done? 


(Objected to, as witness has already gone over that matter in his 
first examination. Objection overruled.) 


A. Mr. Winkelbach objected to the price, turned to Settle, 

26 and asked what his idea was in raising the price ten or twelve 

thousand dollars. Settle replied: “This is a different con- 

tract. My former bonds have been on acash ‘basis. This gives you 

men an op-ortunity to dig it out of the mine. It is different from 

my former bonds, and you can work it or let it alone. You are not 
compelled to work it.” That is about all. 

Q. Any conversation occur to you between \Settle and Ganahl as 
to the contract accomplishing certain purposes—whether persons 
wert in the mines could do certain things? 

. There was not a word of that kind passed, to my recollection. 
It seems to me that I would remember a portion of it, at least, if it 
had occurred 

Q. Have you stated all the conversation a eke Ys can now recall ? 

A. Yes, sir. 

Q. Was the contract read” 

A. Yes, sir. 
17—370 
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Q. By whom? 

A. Ganahl. 

(). To whom ? 

A. Settle, Reeser, Winkelbach,and myself. I don’t remem- 
297 ber whether Newcomer was present at the reading. I think 
he was. 

Q. When was this supplemental agreement written ? 

A. That I cannot say. . My recollection of that is that it was writ- 
ten the following day and executed. I cannot say positively, but it 
runs in my mind that it was not written that day. I think it was 
written the following day, although I may be in error, but have no 
recollection of its having been written that evening. 

. You don’t recall anything now? 

A. No, sir. | 
Q. Did you hear the testimony of Capt. Settle yesterday ? 

A. Yes, sir. 

Q. Are you particularly familiar with the Montana tunnel ? 

A. Yes, sir. 

q. Can you call to mind a point between 150 and 200 feet from 
the mouth referred to by him, where there was two ore bodies ? 

A. I have not discovered an ore body as big as my fist. There is 
a shaft there that is filled with water impossible to get through. 

Q. Do you say there is no such opening ? 

A. There is an opening to the west. Possibly there may 

298 bea body of quartz, but not in sight. 

Q. Is there any such opening in that map ? 

A. No, sir; it is not marked. 

Q. Can you understand from Settle’s description where the 4th 
body was situated ? 

A. No, sir; I cannot. 

Q. At the face of the Fitzwater works the previous year ? 

A. There was no ore there when I went there and none to-day. 
That part was worked out. 

Q. Then you did not enter? 

» A. Just as far as I could. The works are badly caved. The east 
face is where we started this cross-cut for 5 or 6 feet and struck this 
body of ore. 

(). You have been to the face of those works ? 

A. Yes, sir. 

Q. Is there any ore in place ? 

A. No, sir; there was no ore but discovered by that cross-cut. 

2. What is the usual width of a tunnel ? 

A. About 5 or 6 feet in the clear. 

. What highth ? 
. Six feet betweem track and cap. 
. What is the character of the rock at those stopes ? 
A. Porphyty, granite at about the average of the rock of 
299 thatcountry! It is drilling and blasting rock. To get .the 
ore streak out requires blasting. The ore in that mine is 
peculiar. We find it what we call “ frozen ” to the foot wall, which 
requires drilling and blasting. ; 
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Q. What are the materials necessary to work the mine? 

A. Steel, candles, iron, charcoal, fuse caps; those are the prin- 
cipal ones. 

Q. In this work under the contract what besides this was the ex- 
penses of working it? 

A. No additional expense, except the purchase of the Kitto lease 
and some improvements made there, hauling and milling the ore. 

Q. How much for hauling? 

A. $1.25. 

Q. How much for milling? 

A. We paid a royalty for the use: of the mill of one dollar per ton. 
Our additional expense was about $3.00 per ton. 

Q. How much for transportation of bullion ? 

A. It was $15.00 per thousand to San Francisco. 

Q. Was there any expense in San Francisco? 


(Objected to as not proper rebuttal ; overruled.) 


Question repeated. 
300 A. The mint charges and for what currency we got back, I 
think, $10.00 per thousand—I mean $5.00 for each lot. 

Q. I will call your attention to the statement made by Mr. Reeser 
that when he returned from Boise City, in December, he informed 
you that Mr. Settle would not give any time after the 27th. I ask 
you now what your recollection is of any such conversation ? 


(Objected to, as that conversation was given in witness’es first ex- 
amination, on page 42 of the transcript. Objection overruled.) 


A. There was no such conversation. 

Q I ask you generally whether in December you was informed 
by Reeser at any time that such was Mr. Settle’s instructions ? 

A. I was not. 

Q. I call your attention to what Reeser testified to as having oc- 
curred the night before he left for Boise City, in January, the 23rd 
or 24th. State what the facts are in respect to your saying that you 
had six months’ time on him through Cavanah, and whether a con- 

versation ensued in which Reeser said that if you said that 
301 you was a liar and a son of a bitch, and that after that there 
should be no conversation between you. 

A. He did not call me those names. 

Q. State whether there was any angry altercation between you. 

A. None whatever. 

Q. I will ask you whether before he went away in the morning he 
did not come and bid you a friendly good-bye the next morning, or 
whenever he was about to start ? 

A. He came in the next morning about daylight and had some 
little ropes tied around his waist. I asked hina what he was going 
to do with them. He said he used them for les in climbing the 
hills. He said, I want to bid you good-bye,and I hope you will be 
all right in a few days, and I will write you as soon as I get to Boise. 
That was our last interview. 


4 
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Q. State whether Mr. Settle told you, in the course of that conver- 
sation, that he had not been in the mine in ten ‘years. 

A. That is what he told me prior to the signing of that paper— 
some two or three days before. 

. Who was present ? 
302 A. I think Mr. Ganah] was present. It was quite a gen- 
eral talk. 

Q. State how valuable ore must be in that mine to be pay ore. 

How much must it yield ? 


(Objected to as not being proper rebuttal, having been gone over 
in the examination-in-chief. Objection overruled.) 


That is a difficult question to answer. As the mine is stand- 
ing to-day, I should think the milling and mining for $15.00. 
There is no heavy work to do. In the past milling and mining has 
cost us over $25.00. At present, $15.00 would be at a profit. 

Q. I wish now to call your attention to Mr. Reeser’s denial that 
he ever told you that he agreed to pay Settle $4,000 or some other 
sum, more than two-thirds, for negotiating this contract and putting 
in the Idaho engine. Now, I ask you whether Mr. Reeser ever made 
such a statement to you. . 


(Objected to on the ground that that question was asked Mr. 
Reeser on cross-examination, and that def’ts are bound by his an- 
swer, and that it is immaterial to this issue. Objection overruled.) 


He did. : 
Q. State whether atthe time this contract was executed 
there was any professional relation between Ganahl and your- 


Yes, sir. 
What was it? 
He had been my attorney, and was and still is, in a case I had 
at Wood River. 
Q. Do you know anything about Mr. Ganalil’s professional rela- 
tion With Mr. Winkelbach ? 
A. Not at that time. 


Cross-examinuation : 
Q. The lease was signed in Reeser’s room ? 
Yes, sir. 

7) Was it delivered to the defendants in that room ? 

A. That is ny recollection. 

Q. That night? 

. Yes, sir. 

ny Who took it ? 

A. My recollection is that Ganahl took it and had a copy made. 
[saw Newcomer the following morning copying it. He told me 
that he employed Newcomer to copy it. 

. It was delivered to defendants then ? 

A. Yes, sir. 

Q. In pencil ? 
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304 A. Mr. Newcomer was putting in his time in copying it in 
ink. I presume for the other parties. 

Q. It was delivered to you that pight? 

A. That is my recollection. I am not clear on that. 

Q. Do you remember anythimg being said about the subject- 
matter ernbraced in Exhibit “ B?”’ 

I cannot recall when that was executed, but J think not at 
that time. 

Q. Was there any agreement when you was there together that 
you would execute it? . 

A. Yes, sir. | 

Q. This is dated the same day as the lease. You signed it, did 
you not? 

A. Yes, sir. 

(. If it was not signed then it wesiefterwarde? 

A. There are two reasons why it; was not signed then. Two 
signed in pencil and one in ink. I think the names in pencil were 
signed at different times. 

Q. If there was no agreement about\signing it, how did you come 
to sign this after the lease was delivered to you? 

A. Mr. Ganah! told me he had agreed to give this to Settle. 

. When? 

305 A. I don’t know; i- might have been at the time. 

Q. If you signed a subsequent agreement drawn up in lead 
pencil, as though drawn in a hurry, apparently on a blank piece of 
paper, after the lease was drawn and after it was delivered to you, 
would you not be apt to remember that? 

A. I would be very apt to follow the instructions of my attorney 

Q. Can you not recall whether you signed it afterwards or not ? 

A. I cannot. 

Q. Would it not impress itself upon your mind ? 

A. It might have been signed at the time. | 

Q. Can you not recall the fact of signing it) subsequently ? 

A. That is my impression. 

Q. Can you recall when it was signed ? 

A, No, sir. 

Q. Do you carry an indelible pencil in your pocket? 

A. Yes, sir; I have carried one for the last five years. 

Q. Was the lease signed in ink ? 

A. Yes, sir. 

Q. Was there any ink in Reeser’s room? 

A. Undoubtedly. 


306 Counsel asks witness to explain on the map as to which 
end of the stope is the highest. 


' 
: 


How often was you in the mine before January ? 
Almost daily. I was sick for a time. 

Have you examined that stope since you goit well? 
No, sir. 

Did you ever measure the stope? 
No, sir; I am only giving it on my judgment. 


’ 
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Q. You think the west end of the stope was the highest when you 
saw it last ? 

A. Iam wrong about that. It was the end towards the Montana 
tunnel; the easterly end was the highest. 

(). Is this correctly represented on the map? 
A. Yes, sir. 


Redirect examination : 

| Q. State whether at any time during the talk preceeding the exe- 
cution of this contract if any thing was said by Mr. Settle about an 
interest being in Mr. Anderson, and baving made any arrangement 
with him about it. | 

A. Never heard it—that Anderson made any arrangement 
307. or had any interest. I ¢annot state when I learned it. 

Q. Did you hear of it at the time this contract was made ? 


A. No, sir. 
2. You learned of it since? 
¥ cs. & few days after. 4 


o Have you ever had any conversation with Settle about An- 
derson’s interest ? 

A. Not to my recollection. . 

Recross-examination, : 

Q. Did you not in July or along some time that summer, at Wood 
River, tell Settle, in speaking of Anderson’s interest—did you not tell 
Settle you would make him pay $5,000 for it? 

A. I did not. 

Q. Anything to that effect ? 

A. Not that I recollect. 

Q. Did you not shake that interest at him and say, “ Damn you, 
I will make you pay $5,000 for that interest ?” 

A. No, sir. 


Frank Ganahl Recalled. 


— 
ie ae 


FRANK GANAHL, being recalled in rebuttal, testifies as follows: ( 


Q. You are the defendant Ganahl ? 
A. Lam one of the defendants, sir. 
Q. You are the Gianahl referred to as having drafted the con- 


tract ? 
A. The same person ; yes, sir. 
9 " . . ‘ ; . . - 
308 Q. Who negotiated the bargain that was reduced 
writing ? | 
| (Objected to as having been gone over in the examination-in-chief f 
| of Gen. Winters. Objection oyerruled.) : 


A. Do you mean who did the actual negotiating? Winkelbach, 
Settle, and Winters. I had no conversation with Reeser except on 
| the 19th of September. 
| Q. Did you meet at Rocky Bar by appointment ? 
| A. In one sense, yes; and in another, no. 
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Q. I wish you to commence where the first interview took place 
between you and the plaintiffs or either of them and you and asso- 
ciates after you got to Rocky Bar? 

A. I had other business there at; the time, although this and this 
trip which resulted in the executiom of this lease was one reason. I 
had an important case in the meh in which Thomas L. Johnston 
was a party. I had another suit there, in which this sanie party 
was interested; also Mr. Reed. Getting this mine was one object. 
I had correspondence with Settle org the subject. I approached Set- 

tle, and the first conversation I had with him was the one 

309 that he details in Winkelbacth’s store, in which the substance 

was whether we could get the) mine and have a chance to pay 

for it by working it, but the price wias not stated then by him nor 

was there any ap plication by me to give a bond for sixty days. The 

amount was not stated at that time. ( I asked him whether he con- 
sented to our getting the mine and paying for it by working it. 

4 By purchase or lease? 

By purchase and paying for it out of the proceeds of it, whether 
he mt take part of the net proceeds or take the gross proceeds, 
and what proportion. He replied, “ One-half; ' " that was about the 
substance In V inkelbach’s store. 

Q. Did you agree as to price? 2 

A. At that time? No, sir. | 

Q. Did the conversation which he relates take place then? 

A. Portion of it—the substance of it; but no application was made 
for a sixty-day bond, but simply whether we could get the mine 
and pay for it out of the proceeds. He said one-half of the gross 
proceeds. 

Q. He said your proposition was aecepted ? 

310 A. No, sir; he did not set his price for the mine at that 

time. The next, Winters, Winkelbach, and myself and Settle 
met in Newcomers Hotel in September, ’82, prior to the 19th a day 
or two. ‘Then the trade was spoken of. He was asked there by 
Winters and Winkelbach how much he asked for the mine. He 
said $40,000. Winkelbach was astonished at the price. He asked 
why he asked $40,000 from us when he had offered it for less. He 
said that that was a cash transaction, but this was not, and also the 
delay in the payment which would necessarily ensue until the pay- 
ments were made. Then the subsequent matter of this subsequent 
lease was ulso discussed in that conversation, and one-half of the 
gross proceeds was discussed, the propriety of whether we should 
buy that lease or not—that is, the Kitto lease, which did not expire 
until the 27th of November. Settle said that there was no 
necessity of buying it. Winters said that uniess we got to work 
immediately we would lose a whole season’s work. The conver- 

sation was then about what we would have to pay for this 
311 mine. I understood afterwards that the lease had been de- 

posited with Warran P. Callahan by both parties. It was 
not a matter of record at that time, but it had been deposited for 


_ safe-keeping by both parties. Settle stated that there was no neces- 


sity of buying the lease. The amount as to what it would cost, he 


" 
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said that he thought it could be’ bought for $3,000, and if we de- 
cided to buy it he would use his influence to buy it as cheap as pos- 
sible, but I think $3,000 was the price he thought he could buy it 
for. I was directed then to prepjare this paper with that in view. 
Q. Let me ask you what, if anything, had been said to you about 
leasing the mine for a year? 
A. Nothing said about a lease. The time given was a year in 
which we had to pay for it. 
Q. I ask what, if anything, at the time you drafted the paper had 
been said by the parties about a lease for a year? 
_A. Nothing said about it for a year. 
Q. Or any time? 
A. No; not for any time. 
Q. State what took place after that. 
312 A. I went to my roogn in the hotel to prepare this docu- 
ment on slipsof paper and submitted them to Settle and went 
over there. It took me the balance of that day and possibly the 
next day. The only point that he hung out so — was that clause 
with regard to manipulating the bullion. 1 had to rewrite it two or 
three times before I could get his idea. That was about giving re- 
ceipts from the time the bullion was taken until! the proceeds of the 
sales were received. I then engrossed the instmument, and we talked 
about the amount we was to pay for this lease, and whether we could 
raise the amount to pay for it. I finally wrote the instrument off 
in ink and read it to them. ‘That was about two o’elock on the 19th, 
before dinner. | : 
Q. What occurred after the preparation of the paper ? 
A. After the engrossment of the paper, Exhibit A, was prepared 
I read it over to Settle and left it with him. I saw him again that 
afternoon in the basement of Newcomer’s Hotel, about 3 or 4 o’clock 
or little later. What+he hung on was the dread or fear about a 
lien being put tipon the mine and our inability to keep the 
mine free from debt. He assured me that he had no fear 
from Winkelbach or myself and supposed Winters was all 
right; that in the event of our not succeeding with it that the mine 
might be gutted and left on his hands covered with liens. I assured 
him that our employees could not bind that mine for any greater 
amount than we had in the mine. He then told me about a decis- 
ion that Judge Prickett had made. I got the statute and examined 
the lien law. ‘That did not seem to satisfy him. I then went over 
to Winkelbach’s store and had a talk with him and, | think, with 
Winters. This fact [ don’t know, but learned it subsequently. | 
understood that he had afterwards consulted Mr. Rollins, but I am 
satisfied about this. While I was in Winkelbach’s store this idea 
flashed into my head, and I drew this instrument, Exhibit B. I 
drew it there and signed it in person. Winters then came in and 
signed it. The paper was taken over to Newcomer's Hotel. I said, 
“That is the best 1 can do, and I will get each and every one of our 
men to sign this agreement.” (Witness here reads or repeats the 
wording of the agreement.) 
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314 (The Court:) Was that before the delivery of the other 
instrument ? 

(Witness:) Yes, sir; that was signed, but we did not give that to 

him. | 

Q. What time do you refer to? 

A. In the afternoon of the 19th and prior to the execution and 
delivery of this document, Exhibit A. This paper was drawn 
(witness has paper in his hand) at Winkelbach’s store by me and 
signed by him and myself, and Winters signed it at that time with 
his indelible pencil. It was delivered at the time of Exhibit A, in 
Reeser’s room, as part of it. That is my recollection. I desire to 
state that it was not drawn in Reeser’s room. There was another 
instrument drawn at the same time for the use of Reeser’s mill for a 
year. That wasdrawn in the room. Mr. Newcomer witnessed it at 
the time he witnessed the signature of Exhibit A. 

Q. While you was discussing this c'ause that he had some auxiety 
about, state whether you said to him that you was entering as les- 
sees and not as though you had entered as purchasers. 

A. No, sir. I don’t recollect of any such statement having been 

made. 
315 Q. You may state whether Mr. Settle ever made a proposi- 
tion to vou to negotiate with you about leasing the property 
for a year. 

A. No, sir. 

Q. Did you conduct any negotiations with a view of obtaining a 
lease or wholly to make a bargain to purchase ? 


(PI’ffs’ counsel objects as to what their secret intentions were.) 


(Witness:) This contract speaks for itself. 

(). Did you negotiate for a lease ? 

A. No, sir. 

Q. Was there a conversation between you and plaintifi- or between 
plaintiffs and defendants, to your knowledge, with reference to any 
lease of the property ? 

A. No, sir. 

(. Have you stated all that took place prior to the delivery of the 
papers ? 

A. Yes; all the substance of it. 

Q. I will ask you if Settle knew of your being attorney of Win- 
ters or Winkelbach. 

A. Yes; he must have known it. I don’t say he did, but he must 
have known it. I talked with him about the North Star case of 
Gen. Winters. 


316 Not cross-examined. 


John Winkelbach in Rebuttal. 


Joun WINKELBACH, being called in rebuttal, testifies as follows . 


Q. Do you remember the conversation at your store between Set- 
tle and Mr. Ganab! about this property—about making a contract ? 
A. Yes, sir. 
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Q. Will you relate that conversation ? 

A. Ganahl did most of the talking. Ganahl asked him what 
terms he would give us on the Vishnu mine or sell it to us. They 
talked awhile and Settle made a proposition that he would let us 
have it for one-half to be paid out of the mine, out of the gross re- 
ceipts, until the mine was paid for. 

(). Did you talk about the time ? 

A. He said it would be best to state a time, but that the time was 
not material as long as he would get his money. He did not state 
his price until we met afterwards, in Newcomer's. 

Q. State whether, during this conversation, anything was said 
about his leasing the mines to defendants. 

A. Nothing said about a lease. All the talk was about purchas- 

Ing. 

7 Q. When you met afterwards, at Newcomer's Hotel, state 

who was present. 

A. Mr. Settle, Mr. Ganahl, I think Gen. Winters was there, and 
myself; would not be positive whether Winters was there or not. 

(). State that conversation. 

A. He gave us his price. Says he, “If you will give me one-half 
the gross proceeds as the come-ont of the mine until I get my 
$40,000 I want to get out of the mine. You give me $40.000." He 
agreed upon the price. When he said that I said, “ How is this? 
You have held your minecheaper than that.” He said that was on 
a cash basis. You have a chance to get the money out of the mine. 

®. What further was said ? 

A. He said, “ It is worth something to have a chance to make the 
price out of the property instead of paying the money right down.” 
That is the substance of what he said. 

(. Did the parties agree upon the terms at that meeting? 

A. Not that meeting. I told them that it was too much. 

Q. You did not accept the proposition, then ? 

A. No, sir. 
318 Q. Did you have another conversation with Settle before 
the terms were agreed to? 

A. Yes; in my store. After this proposition was made I walked 
out and went to the store. Settle came up afterwards. We went 
into the back room of the store and remained there quite a while 
talking about it. I said that I thought it was too much. Says he, 
“You will have a chance to make it out of the mine, and it cer- 
tainly ought to be worth more than if you paid the cash for it.” 

Q. What further was said then; did you come to any under- 
standing? 

A. I said that I would see Ganahl and Winters. 

Was anything said about a lease then ? 
Nothing said about a lease. He would not lease the property. 
When did you next meet? 

. Winters, Ganahl, and I had a talk and decided to take it upon 
those terms. We agreed for Ganahl to draw up the papers. We 
knew that Ganaly! knew more about drawing up papers. 

Q. Were you present when it was signed ? 
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A. Yes, sir. 
319 Q. Do you know where this paper was written in “ Ex- 
hibit B?” 
A. Yes, sir; that was drawn up in my store on my writing desk. 
He and I signed it then and Gen. Winters signed it afterwards. 
Q. Where was the contract signed ? 
A. In Reeser’s room, in the Alturas Hotel. 
Q. Were you there ? 
A. Yes, sir. 
Q. Did you hear all the conversation there? | 
A. Yes; I heard all the conversation. I might not recollect all 
of it. It seems that both parties were satisfied. 
Q. What was said there about a lease ? 
There was nothing said about a lease that I can recollect. 
(). The contract was read ? 
A. Yes, sir; they requested Ganah\ to read it; he read it slowly 
and carefully so everybody could understand it. 
Q. Were you frequently in the miime during the time you and 
your associates were working it? 
A. Yes; probably once a week; sometimes oftener. 
. Do you know of any body of ore discoverable 150 — in from 
the mouth of the tunnel ? 
A. No, sir; I could not see any there. 
Q. Did they take out any ore from that place? 
No, sir; I do not think there was any taken out there. 


Not cross-examined. 
T. W. Rollins in Rebuttal. 
True W. Ro.uwinxs, being called in rebuttal, testifies as follows. 


Q. What is your business? 
A. Manager for the Elmore Company. 
Q. You have had some experience in the management and work- 
ing of mines? 
A. Yes, sir. 
(. Are you familiar with the property in question ? 
A. Yes; part of it. 
(. During what periods were you in the property ? 
In ’77, the first time; then representing the owners of it; not 
the Vishnu, but the Montana tunnel with the two mines ahead. 
Have you been familiar with it since? 
Yes, sir. 
Were you in during the time of the Kitto lease ? 
. Yes, sir. 
. Since the defendants ceased work ? 
A. Yes, sir; I think on the 12th of Desdeitien. 
321 Q. I wish tocall your attention to thé Montana tunnel 
and ask you what, if any, signs of ore there are at 150 or 200 
feet in from the mouth of that tunnel. | 
A. There was seams of quartz along one comparatively barren 
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Q. State whether there is open to observation any pay ore that 
would mill $20.00 to the ton. 
A. I think there is not at present, visible. 
@. Where ? 
A. Along the shaft west of the Montana tunnel, about 43rd tunnel. 
Q. I am speaking now of 150 to 200 feet. 
A. I had reference to the cross-cut. 
Q. 150 to 200 feet in from the mouth of the Montana tunnel? 
I don’t know of any $20 rock there. 
Not worth as much as that ? 
. No, sir. 

Any quartz at all? 

Yes, sir; there is some show of ore. It-is a rose-colored rock, 
from 18 inches to 2 feet. There was a stope worked fora short 
distance. It runs tothe level above; thatiscavedin. I never meas- 

ured it. It was worked in an arastra in ’78, and, as far as | 
322 ~=s can learn frotn the records, it went 10 to 12 dollars to the ton. 
@. What show of ore on the east side? 
A. No opening. 
(). What show of ore in the side? 
A. There was a seam of ore formation. . 
Q. Where did you reside in January, 84? 
A. At Rocky Bar. 
Q. State whether at the house where Gen. Winters and Reeser 
lived. 3 
A. Yes,sir. Reeser was the proprietor of the house; .rents it to Mr. 
Golder. 
Were you there personally ? 
Yes, sir; boarded there from the 23rd of May, ’83, up to July, 


. Can you call to mind that month anything in connection with 
. Winters and Mr. Reeser ? 
I call to mind that Reeser was sick during that winter. 

Q. State, if you kmow, what were the personal relations between 
Reeser and Winters. 

A. Seemed to be. amicable. We made Gen. Winters’ sort of a 
meeting room for all of us; saw Reeser there as many as six or seven 
times a day. | 

. Give us the degree of intimacy? 

A. There seemed to be a great deal of cordiality between them 
up to the time of the service of some papers. 

@. Do you know of Reeser going away the latter part of Jan- 

uary? 
323 A. Yes, sir. 
Q. Do you know the occasion of his going away ? 

A. I do not. 

Q. Were you present when he went? 

No, sir; he went early in the morning. 
"5 Did you see him the day before ? 
A. The evening before. 
>@. Did you see him in Gen. Winters’ room? 
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A. Yes; he sat at the bedside. 

. What was their interview ? 

A. They seemed to be in conversation when | stepped in the 
room. I said, “ Excuse me, if you are in conversation I will step 
out.” Gen. Winters said, yes; that they were busy; so I went out. 

Q. Where were you during the interview ? 

A. In Judge Anderson’s office, just opposite the hotel. 

Q. Did you see these parties together after that at any time? 

A. No, sir. 

Q. Did you hear any intimation by either of them that there had 
been an angry interview between them ? 

A. No, sir: I did not: not at that time. 


Cross-examination : 


Q. What room was that in which, you made a general meeting 
place ? 
324 A. The front room, on the west side of the hotel. 
(). What is his room? 

A. A large sitting-room with two bed-rooms off from it. 

. The sitting-room of the hotel? 

A. The sitting room is on the east side. This is a private parlor 
that was to let for an office, with the tw@ rooms. It was the general 
office for the Vishnu mine. 

(). Was that the exclusive use of it? 

A. Gen. Winters occupied it for that purpose. 

(). Was there any other parlor in the hotel? 

A. Yes; upstairs—the ladies’ parlor. 

(. That is the room as you enter the hogel to the left, upstairs ? 

A. Yes, sir. 


Both parties rest. 
The foregoing is the whole of the evidente in the cause. The 
map referred to by the evidence is considered a part hereof. 


x 
325 Deposition of F. P. Cavanah. 


. rie . 
In the District Court of the Second Judicial District of Idaho Terri- 


tory in and for Alturas Coumty. 


GeorGE F. Serrie and Jacop Rexser, Plaintiffs, ) 
is. 7 
Joun B. Winters, FRANK GANAHL, and Jonn \WINKELBACH, De- { 
fendants. j 
Deposition of Frank P. Cavanah, taken under the annexed commis- 
sion and in answer to the annexed interrogatories. 


Neuva Leon, Republic of Mexico, Frank P. Cavyjamah, the above- 
onally appeared 


before the undersigned, James Baxter, commissioné'r, who adminis- 


On the 19th day of September, A. D. 1884, at v illaldama, state of 


named witness on the part of said defendants, pe 
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tered an oath to the said witness, Frank P. Cavanah, that the evi- 
dence he should give in said action in answer to said interrogatories 
hereto annexed should be the truth, the whole truth, and nothing 
but the truth. Whereupon the several direct and cross inter- 
326 rogatories were read to said witness, and he, upon his oath 
aforesaid—and his answers were wholly written by the said 
com missioner—answered the same successively as follows: 

Ist question. What is your name, age, and occupation and where 
do you now reside? . 

Answer. My name is Frank P. Cavanah; my age is 51 years; my 
occupation is that of a mining engineer; I reside at Villaldama, 
state of Neuva Leon, Republic of Mexico. 

2nd question. Where did you reside in December, 1883, and Jan- 
uary, 1884? 

Answer. I resided in Atlanta, Alturas county, Idaho Territory, 
until the 25rd day of December, 1883, when I left Atlanta aforesaid 
for Rocky Bar, Alturas county, Idaho Territory, and at the latter 
place for about three weeks, when I left Rocky Barf aforesaid for 
Hailey, Alturas county, Idaho Territory, and remained in Hailey 

aforesaid until the 24th day of January, 1884. 
327 3rd question. Do you know the said plaintiffs and defend- 
ants or either and which of them, and how long and where 
have you known them ? | 

Answer. I am well acquainted with all the parties to the above 
action; have known Geonge F. Settle and Jacob Reeser, the plain- 
tiffs, for about ten years; have known John B. Winters for about 
seven years, Frank Ganahl for about four years, and John Winkel- 
bach for about ten years; was acquainted with all of the above par- 
ties in Idaho Territory. 

4th Question. In 1883 or latter did you know of or have you any 
information, and, if so,;what and how derived, relating to a contract 
between the parties to;this action touching the Vishnu and Idaho 
and other mining claims and property situate in Bear Creek mining 
district, Alturas county, Idaho Territory ? 

Answer. Dujring the year of A. D. 1883 the parties to this 

328 action, or part, of them, viz., Jacob Reeser, John Winkelbach, 

Frank Ganahl,and John B. Winters, frequently discussed the 

terms of a certain cottract then existing between them; but I can- 

not remember now what the terms of such contract was, any more 

than I was then and am now under the impression and believe such 

contract to — had weference to the Vishnu and Idaho and other 

mining claims situate in Bear Creek mining district, Alturas county, 
Idaho Territory. 

Sth Question. State whether or not you was requested or author- 
ized at any time, and, if so, when, by said plaintiffs or either and 
which of them to do any and what act or thing relating to said con- 
tract or the perforgnance thereof, and what, if anything, and when, 
you did in perforgnance of said request or authority. If you exe- 
cuted and delivened to either party any paper or writing, state the 
fact to whom it Was delivered and the connection and circumstances 
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which took place at the time at the time of the giving of such author- 

ity and the waking of said paper or writing; and, if you are able to 
do so, annex to your deposition, with proper reference, to said 

329 paper or writing, and please state whether it is the original, 
and, if so, how it again came into your possession. 

Answer. The only contract or paper or writing of which I have 
any knowledge was a paper drawn up by Frank Ganahl, Esq., be- 
ing a provisional contract between [sidor Morris, John Winkelbach, 
John B. Winters, & Frank Ganahl, and which I executed for and 
in bebalf of Jacob Reeser as his attorney-in-fact, and which contract 
is hereby appended as a part of this answer and marked Exhibit A; 
but at the time I executed such contract on behalf of and attorney- 
in-fact for Jacob Reeser | had some doubts as to the legality or ex- 
pediency of such act. I was assured by Mr. Frank Ganahl, however, 
that the act was proper and legal and in conformity to the law. 
Under such assurance I executed the said contract in order, as I 
thought at the time, to promote and maintain a more friendly feel- 
ing between the parties in interest, all of whom being my personal 
friends. 


The annexed contract to this answer and which is hereby 

330 marked Exhibit A, is theoriginal paper or contract as drawn 

up by Frank Ganahl and was forwarded to me from Idaho 

with other papers sent by the clerk of the court of the second judicial 

district for Idaho Territory, and which papers created the commis- 

sion by which my evidence is now being taken by the commissioner 
so appointed. 


6th Question. If you heard any conversation between said plain- 
tiffs or either of them during the month of December, A. D. 1883, 
or January, A. D. 1884, relating to the said contract or the property 
covered by said contract, state the conversation fully and particu- 
larly. 

Answer. I have often heard both the plaintiffs and defendants 
discuss the merits of the contract in question, but I cannot recall 
any particular point made by either party mow. The discussion 
was always, according to my recollection, in reférence to the subject- 
matter contained in the said contract; and, farther, I never had 

one dollar interest, either directly or indireetly, whatever in the 
331 property in question or with either of the‘plaintiffs or defend- 
ants. My office in the case was simply to promote and main- 
tain a friendly and amicable feeling between all parties interested. 
7th Question. Do you know any other matter or thing pertenent 
to the subject of the preceeding interrogatories? If so, state the same 
fully and in detail. 

Answer. I know of nothing further that is pertenent to the case. 

8th Question. State, if you know, whether either of the defendants— 
and, if either, which of them—in the month of Janwary, 1884, offered 
to either of the plaintiffs—and, if so, to which of them—the endorse- 
ment of Col. E. A. Wall upon the promissory note of the defend- 
ants, payable in six months, for the balance. the- due; and, if so, 
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what reply was made and by whom to such proposition. State 
fully all that was said in your hearing by either party. 

332 Answer. The above matter was discussed between John B. 
Winters and Jacob Reeser, but [ cannot now call to mind 

the proposition which the said John b. Winters stated to Jacob 

teeser was made by Col. E. A. Wall. 


FRANK P. CAVANAH. 


[ hereby certify that the foregoing deposition was taken at the 
time and place mentioned in the foregoing caption to the same and 
under the oath there stated, administered by me and taken by him. 
The deposition was wholly written by me and carefully read to the 
witness, and thereupon signed by him. 


JAMES BAXTER, 


Commissioner. 
Exuipir “A.” 


[n consideration of I. Morris furnishing to us, John B. Winters, Jolin 
Winkelbach,& Frank Ganahl,the balance due on the purchase price of 
the Idaho & Vishnu mines,with interest from the 27th of November, ’83, 
at 1} per cent. per month, say the sum of $18,590, with interest at said 
rates & from said date, we hereby agree to convey to him one-fourth 

(+) of said mining property and to pay such said advance 
333 within one year from date of advance, with interest at one 

per cent. per month, out of the net earnings of the property, 
all bullion to be shipped through the banking-house of T. R. Jones, 
Salt Lake, & said advance to be credited with the net proceeds of 
the same, after paving the cost of mining & milling; it being under- 
stood that the whole of said mining property & the proceeds & yield 
thereof is hereby pledged X mortgaged for the payment of the said 
advance & interest within one year from the date of said advance. 
Should the said I. Morris desire another }, one-fourth, of said mine, 
we hereby agree to convey to him the said } on payment to us of 
$10,000 in cush at the time of his making the said advance, or, by 
his creditors, the saisl advance with such sum of $10,000, this agree- 
ment & option to extend & be in force for the period of 30 days to 
allow said Morris the opportunity of inspection of said property, &c. 

I, Isador Morris, tiereby bind myself to use due diligence in the 

above matter, &, if possible, to secure the aforesaid advance to com- 
plete the purchase of said Idaho & Vishnu mines 

304 I hereby agree to the above & consent to the extension of 
30 days’ time from date for the payment of balance of the 

purchase price of the Idaho & Vishnu mines. 

Dated Hailey, Jan’y 20th, 1884. 

JACOB REESER, 


By his attorney-in-fact, FRANK P. CAVANAH. 


ail 
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, Commission to Make Testimony. 


In the District Court of the Seeon@ Judicial District of the Cotinty 
of Alturas, Terr®tory of Idaho. 


The People of the United States in the Territory of Idaho to James 
Baxter, of Villaldama, Neuva Lieon, of the Republic of Mexico, 
Greeting : ; 

Whereas it appears to the judge of our district court of the second 
judicial district of the Territory of |Idaho that .Frank P. Cavanah, 
of Villaldama, in the Republic of exico, is a material witness in 
acertain action now pending in our said district court between 
George F. Settle et al., plaintiffs, and John B. Winters et al., defend- 
ants, and that the personal atiendande of said witness cannot be pro- 
cured at the trial of said action, we, in confidence of your prudence 

and fidelity, have appointed \you, and by these presents do 

appoint you, a commissioner to examine said wicness, and 

therefore we authorize and empower you at certain days and 
places, to be by you for that purpose, appointed, dilligently to ex- 
amine said witness on the interrogatories annexed to this commis- 
sion in respect to the questions in disptyte herein, and on bis oath, 
first taken before you, and cause the sw#id examination of the suid 
witness to be reduced to writing and siguied by the same witness and 
by yourself, and return the same, annexed to this commission, unto 
our district court aforesaid with all convenkent speed, enclosed under 
your seal. | 

Witness Hon. Case Broderick, judge of the second judicial dis- 
trict, at Hailey, in the county of Alturas, this 23rd day of August, 
1884. 

Attest my hand and seal of said court the day and year last above 
written. | 

[ SEAL. ] A. L. RICHARDSON, Clerk, 
+E RICHARDS, Deputy Clerk. 
; 


’ 
336 (Endorsed:) District court, second judi¢ial district, county of 
Alturas. George F. Settle et al., plaintéfis, vs. John B. Win- 
ters et al., defendants. Commission to take testimony. Dated Au- 
gust 23rd, 1884. 


. 


337 In the District Court of the Second Judie¢ial District of Idaho 
Territory in and for Alturas County. 


GeorGE F. Serrie and Jacosn Reeser, Plaintiffs, 
v8. 


> 


Joun B. Wiyxters, FRANK GANAHL, and Jacosp WINKELBACH, 
Defendants. 


Interrogatories to be propounded to Frank P. Cawanah, a witness in 
the above-entitled action on the part of said’ defendants. 


1. 


What is your name, age, and occupation, and where do you reside? 
19—370 
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. 
~ 


Where did you reside in Dece2mber, 1883, and January, 1884? 
2 
' vw. 


Do you know the said plaintifffs and defendants or either or which 


of them, and how long and where have you known them ? 


4. 


In 1883 or later, did you ope of or have some information— 
and, if so, what and hojw derived—relating to a contract be- 
ov tween the parties to tihis action touching the Vishnu and 
Idaho and other minings claims and property situate in Bear 
Creek mining district, Alturas county, Idaho Territory ? 
5. 

State whether or not you) were requested or authorized at any 
time—and, if so, when—by said plaintiffs or either and which of thera 
to do any and what act or/ thing relating to said contract or the 
performance thereof; and what, if anything, and when you did in 
pursuance of said request, or authority. If.,you executed and de- 
livered to either party any paper writing state the fact, to whom it 
was delivered, and the e@nversation and circumstances which took 
place at the time of givimg of such authority and the making of said 
paper writing; and, if you are able to do so, annex to your deposi- 
tion, with proper refer@nee, the said paper writing, and please state 
whether it is the origimal, and how it again came to your hands. 


6. 


If you heard any Gonversation between said plaintiffs or either of 
them and the defen/dants or either of them during the month of 
December, 1883, or January, 1884, relating to the said contract or 
the property coveredl by said contract, state the said conversation 
fully and particularly. : 


339 : f 
Do you know any other matters or things pertenent to the subject 
of the proceeding | preceding | interrogatories’ If yes, state the same 
fully and in detail. 
SUTHERLAND & McBRIDE, 
BEINNETT, HARKNESS & KIRKPATRICK, & 
L. ‘VINEYARD, Def’ts’ Att’ys. 


The foregoing interrogatories agreed to. All legal objections to 
anv answers that may be made by the witness are waived. 
HUSTON & GRAY anp 
RICHARD Z. JOHNSON, 
PUjjs’ Att’ ys. 
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Form of Deposition. 


In the District Court of the Second Judicial District of Idaho Ter- 
ritory in and for Alturas County. 


‘ ' . ‘ J , = . 
GeorGe F. Serrie and “a Reeser, Plaintiffs, 
vs 
Joun B. Writers, Frank GANABL, and Jonn WINKELBACH, De- 
fendangs. 


Deposition of Frank P. Cava ahah, taken under the annexed 
340 commission and in answer to the annexed interrogatories. 


On the — day of ——, 1884, at ——, in the Republic of Mexico, 
Frank P. Cavanah, the above- named (witness on the part of said de- 
fendants, personally appeared before the undersigned, James Baxter, 
commissioner, Who administered an @ath to said witness Cavanah 
that the evidence he should give in @aid action, in answer to said 
interrogatories hereto annexed, should \be the truth, the whole truth, 
and nothing but the truth; whereupon the said several direct and 
cross-interrogatories were read to said witness, and he, upon his oath 
aforesaid, answered the same successively, and his answers were 
wholly written by said commissioner as follows: 


(Set forth at large the interrogatories anid answers, thus:) 


Ist question. Who’ is your name, age, and occupation, and where 
do you reside ? 
Auswer. My name is Frank P. Cavanah ;, my age, — years, &c. 
And so with all the direct and cross-interr@gatories. The witness 
should sign the deposition—that is, at the fot of the questions and 
answers. All the papers should be firtnly attached together. 
341 The commissioner should then add a jurat or certificate, 
signed by him as commissioner, as follows: 


[ hereby certify that the foregoing deposition was taken at the 
time and place mentioned in the foregoing caption to the same and 
under the oath there stated, administered ‘by me and taken by him. 
The deposition was wholly written by me and carefully read to the 
witness, and thereupon signed by him. 


i nienemnesemnememenel A — TTL 


’ 


Commissioner. 


We mutually consent to the foregoing instructions and stipulate 
that the deposition taken according to said instructions and for- 
warded by mail to E. E. Richards, Hailey, [dah ‘Territory, shall be 
deemed regularly taken and sent. ‘0 

HUSTON & GRAY aynpb 

RICHARD Z. JOHNSON, Pl'ffs, {dt’ys. 
SUTHERLAND & McBRIDE, ' 4 

BENNETT, HARKNESS & KIB PATRICK & 
L. VINEYARD, Def’ts’ Att’ys. ‘KI 
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342 7. 

State, if you know, whether either of the defendants—and, 
if either, which of them—in the month of January, 1884, offered 
to either of the plaintiffs—and,, if to either, which of them—the 
endorsement of Col. E. A. Wall upon the promissory notes of the 
defendants, payable in six monthis, for the balance then due the plain- 
tiffs under said contract; and, tif so, what reply was made and by 
whom to such proposition? State fully all that was said by either 
party. 


(Make 7th interrogatory in ofiginal draft No. 8.) 
Affidavit of Geo. F. Settle. 


In the District Court of the 2nd Judicial District of the Territory 
of Idaho in ard for Alturas County. 


Tuomas L. Jonnston, Plaintiff, ) 
vs. 
G. F. Serrte & Jacon Reeser, Defendants. } 


Territory or IpAno, | 
County.of Alturas, | 


o«? 


G. F. Settle, being firs} duly sworn, says that he is one of the de- 
fendants in the above action, and that he has been in possession of, 
under claim of title thereto, to the said Vishnu ledge since 1868, or 
to at least 200 feet thereof for more than 5 years prior to commence- 
ment of above action; that the said Vishnu on the surface is about 
50 feet distant from the Idaho, and that in the shafts and tunnels 
below the surface the jaid Vishnu is distant from the Idaho from 35 
to 46 feet apart, and that the said ledges run nearly parallel, and 
that there is no connection whatever between the two ledges, Idaho 

and Vishnu, and that from all the developments upon said 
344 = ledge, and the situation thereof affiant is certain they are 

two separate and distinct ledges; that at least there is no 
connection with each other at present. Affiant further states that 
about all the work that has been done, and all the ore extracted 
from said Vishnu mine has been taken out within the limits of the 
200 feet owned, possessed, and worked by defendants since 1868, and 
up to time 4 of said Vishnu was sold to J. Reeser. Affiant further 
states that during all the working of said mine since 1868 it has 
never paid wages to the men working the same; that he has leased 
the said mine from time to time to various parties, and that taking 
all the time worked thereon and all the'work done thereon it has 
not paid wages to the men working thereon; that no superintend- 
ent or manager of the working of the mine who is not thoroughly 
aequainted with the mine could begin to make said mine pay ex- 
penses; that the receiver appointed, John Andrewartha, knows 
nothing whatever of the Vishnu mine and cannot work the same 
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with a profit; that your affiant is informed and believes that the 
said John Andrewartha has already engaged a crew of men to 

work said Vishnu mine and ts making great preparations 
345 to work the same, and proposes to commence work thereon 

on Monday next, the Ist of Oct.; that the men employed by 
him or to be employed to work said mine are, as affiant is informed 
and believes, men entirely unfamiliar with the mine, who cannot 
work to the best advantage, and that none of the men familiar with 
the mine will be employed by said receiver. 

Affiant states that regular miners’ wages are $4.50 per day, and 
that said receiver will have to pay that sum for wages to a crew of 
men to work said mine — is sure to run the mine in debt, and that the 
mine will not pay expenses to hire men at the regular wages; that 
affiant is informed and believes that said receiver has stuted that he 
intends to commence work right away, or by the Ist of Oct., with a 
force of men, and will work the mine extensively, even it only pay- 
expenses; that affiant is sure and positive that said receiver cannot 
work said mine the way he proposes and make a profit thereon, but 
that instead he is almost sure to run the mine in debt; that it is for 

the best interest of all concerned that said mine should remain 
346 ~=6idle. Affiant further states that as soon as it can be con- 
veniently done, suiting the convenience of the judge of said 
court and all parties interested, he will, through bis attorney, move 
to dissolve the injunction issued in this action, and that said motion 
at the furthest will be made to be heard as\soon as the judge of said 
court returns to Boise City from holding the Owyhee term of court, 
near the middle of October next; that the said injanction should be 
dissolved upon the showing to be made; that the said receiver will 
then be ousted, and that all his preparations for work and all work done 
will then be really a great injury and expense to affiant, for within 
that short time he can but incur expense ahd make preparations 
and do nothing of any advantage to the mine,or to either of parties 
interested or to def'ts in interest; that the working of the mine for 
said short period is sure to result in loss and debt and expense, aud 
that it is for the interest of all concerned that the mine should re- 
main idle until] said motion for a dissolution af injunction can be 
heard ; that it will be time enough to commence working said mine 
after the hearing and determination of said motion. 
Wherefore your affiant most respectfullly asks, in the inter- 
347 ~=—s est of justice and right as well as in the) interest of all con- 
cerned, that the said receiver, John Andréwartha, be directed 
and ordered not to commence work or operations on said mine until 
after the hearing said motion for a dissolution\ef the injunction, 


; 


which will be made and heard between now and the 20th of October, 
or until further order by the judge of this court. 
6. F. SETTLE. 


Subscribed and sworn to before me this 29th of Sept., 1877. 
(SEAL. | i T. & HART, 
\Probate Judge. 


‘ 
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(Endorsed:) In dist. court, 2nd judicial district, Alturas county, 
I. T. Thos. L. Johnston vs. G. F. Settle et al. Aftidavit of G. F. 
Settle. (Copy.) 


Assignment of Error. 


The defendants assign the following errors on which they will 
rely in the appellate court on appeal: 


I. 


Error in law occurring on the trial and excepted — by defendants 
in the following particulars, viz: 

1. The court erred in receiving in evidence and refusing to strike 
out, on defendants’ motion, the certified copy of the lease or agree- 
ment, annexed to the complaint, and the supplemental agreement, 
also annexed to the complaint, and thereupon ruling that the plain- 
tiffs held the affirmative side of the case and were entitled to open 
and close. 

2. The court erred in excluding the evidence offered by defend- 
ants in the answer of George F. Settle in an action heretofore brought 
against him in this court by Jacob Reeser, in which answer said 
Settle stated and admitted that one John Dunlay owned five and V. 
S. Anderson thirty-two and ? feet in the ldahommining claim. 

3. The court erred in overruling the following question put by 

defendants to witness Winkelbach: “ Was one-half of the 
349 proceeds paid as purchase-money or as rent?” 

4. The court erred in overruling defendants’ objection to 
questions put to witness George F. Settle and others calling for cir- 
cumstances and conversations occurring prior to and at the time of 
the execution of the contract annexed tothe complaint, and therein 
marked Exhibit A, to affect and control the construction and effect 
of said contract. 

5. That the court erred in overruling defendants’ objection to 
questions put to witness George F. Settle calling on him to say 
whether he assented’ to the contract annexed to the complaint, and 
therein marked Exhibit “A” “C,” whether Anderson was author- 
ized to execute it, amd whether the execution thereof was assented 
to and ratified. 

6. The court errecl in overruling defendants’ objection to the fol- 
lowing question by plaintiffs put to witness, George F. Settle: 
“What, if any, directions had you given to Anderson to execute it 
or what authority?” 

7. The court erred in overruling defendants’ objection to the fol- 
lowing question put by plaintiffs to said witness, George F. Settle: 

“What knowledge did you have of the working after the 
350 29th of December and before the commencement of this 


») 9) 


action ! 

8. The court @rred in overruling defendants’ objections to the 
following question put by plaintiffs to witness George F. Settle: 
“ What directions, if any, did you give to Reeser in consequence of 
receiving such information?” And in overruling defendants’ ob- 


* ~~ 
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jection to the answer to said questigon and motion to strike out said 
answer. 3 

9. The court erred in overruling defendants’ offer in evidence of 
affidavit of George F. Settle, dated : and sworn to on Sept. 29th, 1877, 
as to the mines in question being capable of paying working ex- 
penses or wages. 


IT; 
me 

[Insufficiency of the evidence to jyupstify the decision and findings 
of the court in the following particulars: 

1. In finding, as stated in findifag No. 1, that the instrument 
therein referred to as attached tothe complaint and marked Exhibit 
“A” is a lease. 

2. In finding, as stated in findings? numbered 3, 4, 6,8, 10, and 19, 

that the parties stipulated in a: lease. 
351 3. In finding, as stated in finhding numbered 3, that defend- 
ants were by said Exhibit A “ Alicensed.” 

4. In finding, as stated in finding N o. 4,that by said Exhibit “A” 
a rent or royalty was reserved to said% plaintiffs, which defendants 
covenanted to pay. 

5. In finding, as stated in finding- Neo. 5 and 11, that defendants 
entered into aud took possession under a lease or as tenants of plain- 
tiffs. 

6. In finding, as stated in finding Noy. 5, that defendants paid 
plaintiffs’ rent or royalty. 

7. In finding, as stated in finding No. 5, that the moneys received 
by plaintiffs from defendants were received as rent or royalty. 

8. In finding, as stated in findings No-. 647, and 10, that by said 
Exhibit “A” it was stipulated that said deferdante should have an 
option to purchase. 

9. In finding, as stated in finding No. 6, th\at it was agreed that 
rent or royalty received by plaiutiffs should bd applied on purchase- 
money. 


10. In finding, as stated in finding No.7, that time was of the 
essence of the contract in said Exhibit A, orjof an option to pur- 
chase. ‘ 
11. In finding, as stated in finding No! 9, that no extension 
352 of time on Exhibit A after December 27, 1§83 was given, prom- 

ised, or assented to by plaintiffs. 

12. In finding, as stated in finding No. 9, that there had been an 
extension before said date of the term of the lemse. 

13. In finding, as stated in finding No. 10, thajt defendants’ option 
to purchase expired ou the 27th day of December, 1883. 

14. In finding, as stated in findings No-. 11 amd 12, that defend- 
ants neglected, failed, and refused to make said ptarchase. 

15. In finding, as stated in findings No-. 11 and 12, that defend- 
ants were in default in respect to making payment of $40,000 or 
any part thereof as purchase price. 

16. In finding, as stated in finding No. 12, that possession for a 
term had been granted and extended. 
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In finding, as stated in fifading No. 12, that defendants con- 
tinued in possession after their r ights had ceased or expired. 

18. In finding, as stated in hr ading No. 13, that the Vishnu mine 
produces large or any quantities of high-grade or any grade of gold 
or silver ores. 

19. In finding, as stated in Hiknding No. 14, that defendants have 
neglected, failed, or refused to ¢ iccount with plaintiffs for gold or 
silver ore extracted or removed from the Vishnu mine or bullion 

made thereform. 
353 20. In finding, as statéSd in finding No. 15, that plaintiffs 
did not acquiesce In nor consent to defendants working or 
mining upon said premises afte Yr December 27th, 1883. 

91. In finding, as stated in finding No. 16, that plaintiff Reeser 
did not mill any rock or ore ex, trac ted by defendants from the Idaho 
mining claim in January, a 4, and. did not deliver bullion there- 
from to defendants. 

22. In finding, as stated in. finding No. 17, that defendants were 
not ready or able to pay the : purchase price on or prior to December 
27th, 1883, or at any time be;fore the month of June, 1884. 

23. In finding, as stated in finding No. 18, that plaintiffs de- 
manded possession on the - 2nd day of January, 2884. 

24. In finding, as sti ated’ iu finding No. 19, ‘th: at defendants ex- 
pended on said premises F ess than one-half * the proceeds of ores 


taken therefrom. 
III. 


That the decision ané | judgment are against law in the following 
<7 irs : 

The findings of feict contain an erroneous rehash and construec- 

tion of the writ:ten contract referred to as Exhibit “A.” 
354 2. Each and every of the conclusions of law filed with the 
findings of fa¢ct and numbered one to eight, inclusive, and 
the judgment based thereon are and each of them is contrary to 
law and erroneous. 

The original Gomplaint is insufficient. It does not state facts 
sufficient to constituite a cause of action, and facts necessary to a cause 
of . in favor @f plaintiffs are not found. 

All the issues made by the pleadings have not been disposed 
of by the findings. 

The findings fof fact do not warrant the judgment. 

SUTHERLAND & Me BRIDE, 
BENNET, HARKNESS & KIRKPATRICK, 
Ait’ys for Def'ts. 


The foregoing /statement on appeal is agreed to by us as correct. 
J. G. SUTHERLAND, 
M. KIRKPATRICK, 
Alt’ys for Defendanis. 
HUSTON & GRAY, 
Att’'ys for Plaintiffs. 
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I hereby certify that the foregoing statement on appeal is correct, 
and the same is allowed and signed as made. 


May 29th, 1885. 
CASE BRODERICK, 
District Judge. 


355 (Endorsed :) Second district court, Idaho Territory. Geo. 

F. Settle ef al. vs. John B. Winters e¢.al. Statement on ap- 
peal. Filed May 29th, 1885. A. L. Richardson, clerk. Due serv- 
ice accepted of within statement on appeal May 29th,18385. Huston 
& Gray, att’ys for plaintiffs. 


306 | Notice of Appeal. 


In the District Court of the Second Judicial District of Idaho Ter- 
ritory in & for Alturas County. 


Grorce F. Serrie and Jacop Regser, Plaintiffs, 
vs. 
Joux B. Winters, Frank Ganant, and JonN WINKELBACH, 
Defendants. 


‘To R. Z. Johnson and Huston & Gray, att’ys for plaintiffs; A. L. 

Richardson, clerk of said court: 

Please take notice that the defendants hereby appeal to the su- 
preme court of Idaho Territory from the judginent entered in said 
cause above entitled on the 28th day of May, 1885, in favor of said 
plaintiffs and against defendants, and from the whole thereof, and 
also from the order of the court thereafter made on the same day 
overruling defendants’ motion for a new trial in said cause. 


Dated May 29th, 1885. 
SUTHERLAND & McBRIDE, 
BENNETT, HARKNESS & KIRKPATRICK, 
Att’ys for Defendants. 


357 Due service of the above notice of appeal is admitted this 


Mav 29th, 1885. 
HUSTON & GRAY, 
Att'ys for Plaintiffs. 


(Enlorsed :) Second district court, Idaho Territory. Geo. F. Settle 
et al. vs. John B. Winters et al. Notice of appeal. Filed May 29th, 
1885. <A. L. Richardson, clerk. 
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358 Undertaking on Appeal. 


In the District Court of the Second Judicial District of Idaho Terri- 
tory in and for Alturas County. 
GEORGE I. SeTrLe and Jacos Rexser, Plaintiffs, 
v8. 
Joun B. Wryters, FRANK GANARL, and Jonn WINKELBACH, De- { 
fendants. | 


Whereas the said defendants are endeavoring to appeal to the su- 
preme court of Idaho Territory from the judgment entered in the 
above-entitled action in favor of said plaintiffs and against said 
defendants on the 28th day of May, 1885, and also from the order 
thereafter made by said district court in said action on the 28th day 
of May, 1885, denying the defendants’ motion for a new trial : 

Now, therefore, we, the undersigned,:in consideration of said 
appeal, do undertake and promise that the appellants will pay all 

damages and costs Which may be awarded against them on 
359 said appeal or either of them, or on*a dismissal of both or 

either of said appeals, not exceeding three hundred dollars on 
or for each. 

Witness our hands and seals this 29th day of May, A. D. 1885. 


SEAL. 


J. M. BURKETT. ey, 


J. C. FOX. 


TERRITORY OF [DAHO, }) “e 
County of Alturas, {* 


J. M. Burkett and J. C. Fox, being duly sworn, each for him- 
self says: Lam a resident and householder within said Territory, 
and am worth the sum of six hundred dollars over and above all 
my just debts and liabilities, exclusive of property exempt from 


execution. 
J. M. BURKETT.' 
J. PUA. 


Sworn to and subscribed before me this 29th of May, A. D. 1885. 
| SEAL. | ! C. B. FOX, 
Notary Public. 


Approved May 29th, 1885. 
CASE BRODERICK, 
District Judge. 


360 (Endorsed :) Second judicial dist., Idaho Territory. Geo. F. 
| Settle et al. vs. John B. Winters et al. Undertaking on appeal. 
Filed May 29th, 1885. A. L. Richardson, clerk. 
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361 Clerk's Certificate. 


TERRITORY OF IDAHO, | ‘ 
County of Alturas, | 


I, A. L. Richardson, clerk of the district court of the second judi- 
cial district of Idaho Territory in and for Alturas county, do hereby 
certify that the foregoing transcript of pages 1 to 424, inclusive, con- 
tains full, true, and correct copies of the original answer, amended 
cross-complaint, affidavits, assignment of error, complaint, conclu- 
sions of law, commission, demurrer, deposition, exhibits, findings, 
forin of deposition, judgment, notices, orders, stipulation, statement 
on appeal, and testimony in the case of Geo. F. Settle et al. vs. John 
B. Winters et al., now remaining on file in my office, in said county 
of Alturas, and that an undertaking on appeal in due form has been 

properly filed. 
[SKAL. ] Witness my hand and the seal of said court, affixed this 
lith day of September, A. D., 1885. 
A. L. RICHARDSON, Clerk, 
By E. E. RICHARDS, 
Deputy Clerk. 


Order Setting Hearing. 


Supreme Court, Idaho Territory. 


WEDNESDAY, January 20th, 1886, 


GEORGE F. Serre et al., Plaintiffs ) 
& Respondents, 
v8. 
JoHn B. Winters et al., Defendants 
& Appellants. 


Appeal from Alturas County. 


By agreement of counsel for the respective parties, ordered that 
this cause be set for hearing on Monday, the 25th inst. 


Argument. 


TuespAy, Janwary 26th, 1886. 


GEORGE F. Sette e al., Plaintiffs ) 
& Respondents, 
vs. - Appeal from Alturas County. 
Joun B. Wiyters et al., Defendants 
& Appellants. 


Now, on this day, this cause came regularly @n to be heard. 
Messrs. Sutherland & McBride and Messrs. Bennett, Harkness & 
Kirkpatrick appearing as counsel for appellants and Richard Z. 
Johnson, Esq., and Messrs. Huston & Gray for reapondents. M. 
Kirkpatrick, Esq., opened the argument on behalf of the appellants, 
during which the court adjourned the further hearing of said cause 
until to-morrow, the 27th inst., at 10 o’clock a. m. 


.. 
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363 WEDNESDAY, January 27th, 1886. 


GEORGE F. Serre et al., Plaintiffs ) 
& Respondents, _ 
v8. ; Appeal from Alturas County. 
Jonn B. Winters ef al., Defendants | 
& Appellants. | 
The argument of this cause, adjourned on yesterday for further 
hearing, was this day continued by M. Kirkpatrick, Esq., on behalf 
of appellants, during which the court adjourned the further héaring 
of said cause until to-morrow, the 28th inst., at 10 o’clock a. m. 


Taursbay, January 28th, A. D. 1886. 


& Respondents, 


vs. 
Joun b. Winters ef al., Defendants | 
& Appellants. 


GEORGE F. Serrre et al., Plaintiffs ) 
f 


-Appeal from Alturas County. 


The argument of this cause, adjourned on Yesterday, was this day 
continued by M. Kirkpatrick, Esq., on behalf of appellants, after 
which the court adjourned the further hearing of said cause until 
to-morrow, the 29th inst., at 10 o’clock a. m. 


364 I’RIDAY, January 29th, A. D. 1886. 


GeorGE F. Serre e al., Plaintiffs ) 
& Respondents, 

v8. 

Joun B. Winters et al., Defendants | 

& Appellants. } 


Appeal from Alturas County. 


The argument of this cause,adjourned on yesterday for further 
hearing, was this clay continued by Richard Z. Johnson, Ksq., on 
behalf of the respondents, during which the court adjourned the 
further hearing of said cause until to-morrow, the 30th inst., at 10 
o'clock a. m. 

SATURDAY, January 30th, 1886. 


GeorGE F. Settie et al., Plaintiffs ) 
& Respondents, | 
t's. 
JoHN B. WintTERS et al., Defendants 
& Appellants. 


Appeal from Alturas County. 


The argumen't of this cause, adjourned on yesterday for further 
hearing, was this day continued by Richard Z. Johnson, Esq., on 
behalf of respondents, during which the court adjourned the fur- 
ther hearing of said cause until Monday, February 1st, 1886, at 10 
o'clock a. m. 
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365 Monpay, February 1st, A. D. 1886. 


GeorGce F. Serrie e al., Plaintiffs 
& Respondents, 
Us. » Appeal from Alturas County. 
Joun B. Winters et al., —7 
& Appellants. 

The argument of this cause, adjourned on Saturday, Jan. 30th, for 
further hearing, was this day continued by Richard Z. Johnson, Esq., 
during which the court adjourned the further hearing of said cause 
until to-morrow, the 2nd inst., at 10 o’clock a. m. 


Turspay, Februaru 2nd, A. D. 1886. 


Grorce F. Serrie et al., Plaintiffs ) 
& Respondents, 
vs. » Appeal from Alturas County. 
Joun B. Wryrters et al., Defendants | 
& Appellants j 


The argument of this cause, adjourned on yesterday for further 
hearing, was this day egntinued by Richard Z. Johnson, Esq., and 
J. W. Huston, Esq., on behalf of respondents. During the argument 
of the latter the court adjourned the further hearing of said cause 
until to-morrow, the 3rd inst., at 10 o’clock a. m. 


366 WepNEsDAY, February 3rd, 1886. 


GeorGce F. Serre e al, Plaintiffs ) 
& Respondents, 
vs. » Appeal) from Alturas County. 

JuHn B. Winters ef al., Defendants | 
& Appellants. J 


: 


The argument of this cause, adjourned on yesterday for further 
hearing, was this Gay continued by J. W. Huston, Esqr., on behalf 
of respondents, after which John R. McBride conamenced the closing 
argument on behalf of appellants, during which the court adjourned 
the further hearing of said cause until to-morrow, the 4th instant, 
at 10 o’clock a. m. 

\ 
THURSDAY, Februar) 4th, A. D. 1886. 


GeorGE F. Sertrrie et al., Plaintiffs ) 
& Respondents, 
vs » Appeal from) Alturas County. 


Joun B. Wryters et al., Defendants | \ 
& Appellants. J \ 


Order Submitting Cause. 


The argument of this cause, adjourned on vesterdlay for further 
hearing, was this day concluded by John R. McBride, \Esq., on behalf 
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of appellants, and said cause was submitted and taken under advise- 
ment by the court. 


367 Judgment. 


KripAy, March 5th, A. D. 1886. 


GEORGE F. ~oude : al., Plaintiff- ) An Appeal from the District 
; ag aie, . Court of the Second Judi- 
r “4 f ial District in ¢ for Al- 
Joun B. Winterset al., Defendants meth eg ee gs ind for Al 
& Appellants. = y: 


And now, at this day, this cause being called and having been 
heretofore submitted and taken under advisement by the court, and 
all and singular the law and the premises being by the court here 
seen, heard, understood, and fully considered, the opinion of the 
court herein is delivered by Chief Jnstice Havs, Justice Broderick 
concurring and Justice Buck dissenting therefrom, to the effect that 
the judgment of the court below be affirmed. 

Whereupon it is now considered, ordered, adjudged, and decreed 
by the court here that the judgment of the districtecourt of the sec- 
ond judicial district in and for the said county of Alturas in the 

above-entitled cause be, and the same is hereby, affirmed. 


368 Application for Allowance of an Appeal. 
Suprerne Court of Idaho Territory. 


GrorGE F. Serrie and Jacosp Reeser, Respondents, ) 

v8. ( 

Joun B. Winters, FRANK GANAHL, and JOHN WINKELBACH, Ap- | 
pellants. 


On this day came the above-named appellants and complain that 
error has been comynitted in the judgment andjdecree of this court, 
herein entered against them, to their prejudice, and pray the court 
to allow an appeal therefrom to the Supreme Court of the United 
States, that the same may be there reviewed and said error corrected. 

BENNETT, HARKNESS & KIRKPATRICK, 
SUTHERLAND & McBRIDE, 
Aitt’ys for said Appellants. - 


(Endorsed :) Sutpreme court, Idaho Territory. George F. Settle et 
al. vs. John B. Winters et al. Application for allowance of appeal. 
Filed March 5th, 1886. A. L. Richardson, clerk.. 
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Allowance of Appeal. 
Supreme Court, Idaho Territory. 


Fripay, March 5th, A. D. 1886. 


GeorGE F. Serrre et al., Plaintiffs & Respondents, 


v8. 
Joux B. Winters et al., Defendants & Appellants. 


In this cause appellants, by their: counsel, pray the allowance of 
an appeal from the judgment of this court, heretofore entered herein, 
to the Supreme Court of the United States ; and thereupon such ap- 
peal is allowed by the court and the amount of the bond to be 
thereon given is fixed at the sum of three hundred dollars. 


370 Opinion. 
In Supreme Court, Idaho Territory. 


GEORGE F. Serrie and Jacon Reser, Respondents, 
vs. 
Joun B. Wuyters, Frank GaNnant, and JoHN WINKELBACH, 
Appellants. 


While time is not necessarily of the essence of the contract in 
equity, yet it may be made so by the parties. 

Where the character of the property is such that it is liable to 
sudden fluctuation of value, time is of the essence of the con- 
tract. This rule is especially applicable to mining property. 


Appeal from the district court of Alturas county. 


On the 19th day of September, 1882, the respondents, who are the 
plaintiffs herein, entered into a contract in writing with tbe appel- 
lants, who are the defendants herein, as follows: 


This indenture of lease, with privilege of purchase, made 

371 and executed this 19th day of September, A. D. 1882, by and 

by and between G. F. Settleand Jacob Reeser, of Rocky Bar, 

Alturas county, Idaho Territory, parties of the first part, and John 

Winkelbach, of said Rocky Bar, and John B. Winters and F. Ganahl, 
of the town of Hailey, L. T., parties of the second part, witnesseth : 

That the said parties of the first part, for and in consideration of 
one dollar to them in hand paid at and before the ensealing and 
delivery of these presents, the receipt whereof is hereby acknow!l- 
edged, do hereby covenant and agree to and with the said parties of 
the second part, their heirs or assigns, as follows, to: wit: 

The said parties of the first part hereby grant, demise, and lease 
to the said parties of the second part the following-deseribed prop- 
erty, situate, lying, and being near Rocky Bar, Alturas county, I. T., 
to wit: All of that certain quartz-lode mining claim known as the 
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“Vishnu” and consisting of an undivided eight hundred feet; also 
all of that certain quartz-lode mining claim, consisting of fourteen 
hundred (1,400) feet, on that certain vein of quartz containing the 
precious metals, known as the “Idaho” and being the discovery 
claim on said “Idaho” edge; also twelve hundred (1,200) feet 
on the “Golden” or “Sierra” quartz ledge; also twelve hun- 
372 dred (1,200) feet, more or less, on the “Chauncy” quartz 
lode or mine; also the “Montana Tunnel” and tunnel 
right. All of the above mines and quartz-lode claims commence at 
Quartz gulch and run thence easterly towards “ Dixie gulch ”"—the 
Vishnu, eight hundred feet (800); the Idaho, fourteen hundred 
feet (1,400); the Sierra or Golden, 1,200 feet, and the Chauncy, 
1,200 feet, more or less—and are situate on the north side of Bear 
creek, on Idaho Hill; also four hundred feet (400) in the Wizzard 
King quartz lode, commencing at Dixie gulch and running 
westerly four hundred feet; also the mill site at the mouth of 
Quartz gulch, with the blacksmith shop and cabin thereon; all of 
the above-described ‘property being situate at the upper end of 
Rocky Bar, in Bear Creek mining district, Alturas county, Idaho 
Territory, the “Vishnu” being highest on Idaho Hill, and 
below “it the Idaho, and next below the Sierra or Golden 
and the Chauncy, being all the group of mmes on said Idaho 
Hill south of Quartz guleh; also that certain engine and boiler, 
known as the old Idaho engine and boiler, now lying on said 
Idaho mill site, from the 27th day of November, 1882, on the 
373 expiration of a certain lease of the Vishnu and Idaho 
mines executed and delivered by the parties of the first part 
to Thomas Kitto, Charles Davey, and S. Parkinson; or, in the 
event of the assignment of said lease to the parties of the sec- 
ond part before the said 27th day of November, 1882, then from the 
date of such assignment, until the 27th day of November, 1883, upon 
the following terms and conditions: The said parties of the second 
part, so long as they shall deem fit, to hold said property and to 
mine and extract ore therefrom and to pay to the said parties of the 
first partone-half of the gross proceeds in manner hereinafter specified, 
and when the sum of forty thousand dollars (40,000) shail have 
been paid, either out of the proceeds of the mines or otherwise, by 
the said parties of the second part to the parties of the first part the 
said parties of the first part hereby covenant and agree, for them- 
selves, their executors, administrators, and assigns, to and with said 
parties of the second part, their heirs and assigns, to convey 
to them, by good and sufficient deed, all of the above-described 
property, free and clear of all incumbrances, upon such payment, 
provided the said sum of forty thousand dollars (40,000) 
4 shall have been paid on or before the 27th day of Novem- 
ber, 1853. | 
And the said parties of the second part hereby covenant and agree 
to enter upon said properties and to mine and extract ore from the 
same so long as they shall find it protitable; to do the work in a 
proper and workmanlike manner and at their own cost and ex- 
pense, and to hold and keep said property free and clear of all cost, 
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charge, or lien for the working of \the same, and out of the gross 
proceeds of said mines to pay one-ha&lf thereof as fast as taken out 
to the said parties of the first part iff the manner hereinafter speci- 
fied, and upon the expiration of the term hereby granted to sur- 
render up the possession of said plremises, with all the improve- 
ments, to the said parties of the firs% part, unless on or before said 
27th day of November, 1883, the si sum of forty thousand dollars 
($40,000) shall have been paid; and!in the event of the said parties 
of the second part or their assigns failing to comply with either of 
or any of the foregoing covenanits or any covenant, promise, 
or thing herein contained on thelir part to be done, kept, or 

performed, that then it shall be lawful for said parties of the 
375 first part to re-enter, possess, &nd enjoy the above-described 

property and premises and every part thereof; and the said 
parties of the second part hereby agree, in the event of such non- 
performance on their part, to surrender ssion of the said premises 
upon demand by said parties of the fist part claiming their right 
to re-enter. ' 

It is hereby mutually covenanted and agreed by and between the 
parties to this instrument that the said parties of the first part shall 
have the right at all times of inspecting \the said mines above de- 
scribed and all mining operations and work thereon; that the said 
parties of the second part shall have the\ right at any time to stop 
work on said mines when they shall find ot deem the same unprofit- 
able ; that in working said ores at each and) every clean-up the said 
parties of the second part shall and will furnfsh a true account of all 
ores extracted and milled and all bullion received to the said parties 
of the first part; that in milling said ores so taken from said property 
the said parties of the first part, if they so desire, shall have an 

equal right with said parties of the seeond part in millin 
376 said ores, cleaning and retorting the. same, weighing ian 

storing the bullion, until said parties, of the second part 
receipt to them for one-half the gross progeeds, it being ex- 
pressly understood that upon each clean-up the\ said parties of the 
second part are to receipt to the said parties of the first part that 
they own one-half of the same, and that the said parties of the second 

. . . ' 
part hold the same for them, and the said parties \of the second part 
are then to dispose of the bullion to the best advantage and pay to 
the parties of the first part one-half of the proceeds thereof, in money, 
currency, or coin, and upon such payment the parties of the first . 
part willcreditsaid purchase price of forty thousand dollars ($40,000) 
with the sum so received: and, lastly, that in no event shall the said 
properties above described or any part thereof be héld for any claim, 
cost, charge, or lien for working the same by the said parties of the 
second part under this instrument, but that all — work shall be 
done at the expense of the said parties of the second part solely and 
alone; and the said parties of the first part, for themselves, their execu- 
tors, administrators, and assigns, hereby covenant and agree to and 

with the said parties of the second part, their heirs and as- 

377 _— signs, to convey by good and sufficient deed, all of the above- 

described properties free and clear of all inetxmbrances to 
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them, the said parties of the second part, or their assigns at any 
time upon the payment to them, the said parties of the first part, of 
the sum of forty thousand dollars ($40,000), either out of the pro- 
ceeds of the mines or otherwise} on or before November 27th, 1883, 
in the manner hereinbefore sjbecified by the said parties of the 
second part or their assigns; ancl it is hereby expressly and mutually 
covenanted and agreed that this covenant shal] be taken, held, and 
deemed a covenant real, running with and binding the land. 
In witness whereof the said parties have hereunto set their hands 
and seals this 19th day of September, 1882. 
(Signed) GEO. F. SETTLE. “4 
JACOB REESER. SEAL. 
JOHN WINKELBACH. |seat. 
‘JOHN B. WINTERS. on 
F. GANAHL. SEAL. | 


Signed, nihil and delivered in presence of— 
SOL. NEWCOMER. | 
At the same time the following instrument in writing was exe- 
cuted by appellants/and delivered to the respondents: 
378 We, the undersigned, in consideration of the execution and 
delivery to us of a ¢ertain lease, with the privilege of purchase, 
of the Vishnu and Idaho mines, and of other property, of even date 
herewith, by G. F. Setthe and Jacob Reeser, hereby covenant and 
promise to have each and every man employed by us in working 
said mines to sign the following contract, viz:. 

“In consideration of my being employed by John Winkelbach, 
J. B. Winters, and F. Ganalil, the lessees of the Vishnu, Idaho, and 
other mines, I hereby covenant and agree to look alone to said 
lessees for my pay, arid hereby waive all rights or claim that I may 
have in law or equity against the property or the owners thereof, 
G. F. Settle and J. Fleeser. 

Witness our hands and seals this 19th day of September, 1882.” 

(Signed) Fr. GANAHL., 
JNO. WINKELBACH. 
JNO. B. WINTERS. 


Signed, sealed, and delivered in presence of— 
SOL. NEWCOMER. 


Soon after the execution of this contract the defendants 

379 bought in, the Kitto lease mentioned in the contract, at an 

expense of about five thousand dollars, and entered into pos- 

session of the properties and began work thereon and extracted a 

large amount of ore. On the 24th day of November, 1883, the par- 
ties further.agreed in writing as follows: 

In consideration of the extension of the time of the above instru- 


ment until and including December 27, 1883, we hereby consent and 
agree to take a deed for 1,367 aud one- ‘sixth feet, of the Idaho ledge 


coe ee ee ee ee ne 
“ es ae " eo On Tee 


JOHN B. WINTERS ET AL. VS. GEORGE F. SETTLE ET AL. 163 


instead of 1,400 feet, as covenanted in the above instrument, and to 
pay interest at one per cent. per month on the balance of the pur- 
chase-money from now until December 27th, 1883, or any time it is 
paid prior to that date. 
Witness our hands and seals this 24th day of November, 1883. 
(Signed) F. GANAHL. SEAL. 
JOHN WINKELBACH. [seat. 
JNO.; B. WINTERS. SEAL. 


In consideration of the above covenants we hereby extend the 
time on the within instrument until;and including December 27th, 
1883. : 

Witness our hands and seals this 24th day of November, 1883. 
(Signed) GEO. F. SETTLE, [seat] 

By V. 8S. ANDERSON, Ag’. 
J, REESER. [SEAL. ] 


380 That prior to the 27th day of! December, 1883, defendants 

paid over to plaintiffs twenty thausand and seventy-five dol- 
lars and four cents, and on the 29th day of December, 1883, they 
paid over nine hundred and forty-eight dollars and ninety-six cents, 
making in all twenty-one thousand and twenty-four dollars, as one- 
half gross proceeds of ore taken out befor® the 27th day of Decem- 
ber, 1883, and they continued to work a portion of said mines until 
the service of injunction in this action, on the 11th day of February, 
1884, the same having been commenced February 4, 1884. 

Defendants extracted ore from said mines \during the time they 
worked it to the amount of over forty-two thowsand doliars. 

It is claimed by the plaintiffs that they demanded possession of 
this property in dispute about the 22nd day of January, 1884. This 
is denied by defendants. ‘The trial court fourad that the demand 
was made. 

The plaintiffs brought this action to restrain defendants from fur- 
ther interfering with the premises in dispute and, for an accounting. 
The defendants answer the same, and also file a eross-complaint, 

wherein, among other things, they allege the making of the 
381 contract; that the same was for the sale of the said premises; 

that a further extension thereof has been granted; that the 
‘same is still in force, and that they have exercised the option to 
purchase and paid as part purchase-money theyeon the sum of 
tweritv-one thousand and twenty-four dollars; that they had paid 
out for the Kitto lease five thousand dollars, and \the further sum 
of thirty-four thousand dollars in working and imptoving the mine; 
that the defendants were ready, willing, and desirous to complete 
the contract and receive the deed and pay the balanee of the pur- 
chase-money thereon and had tendered the same to pthe plaintiffs; 
that plaintiffs are unable to comply with their part @° the contract; 
that defendants had greatly enhanced the value of ‘the property ; 
that they had expended a large amount of money bettveen the 27th 
day of December, 1883, and the commencement of this action, and 
ask for a specific performance of the contract so far as plaintiffs 
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were able, and that they be enjoined from interfering with the 
property. 

The plaintiffs answer the cros¢-complaint and, among other things, 
deny tnat the defendants exercised any option to purchase; they 

allege that the work done by defendants was on the Vishnu 
382 mining claim; deny that defendants have expended a greater 

sum than one-half the net proceeds of the ore taken out; deny 
the enhancing of the value of the mine, and allege that defendants 
have taken from the mine ore of the value of forty-five thousand 
dollars. Plaintiffs aver that the money paid by defendants was for 
rent or royalty under the terms of the lease and not otherwise, and 
is less than one-half of the proceeds of ores taken out. Plaintiffs 
deny that the option to purchase has in any manner been extended 
beyond the 27th day of December, 1853, and allege that all work 
done after said date was by the wrongful act of the defendants and 
without plaintiffs’ consent, amd allege that on the 22nd day of Jan- 
uary, 1884, they dem: inded possession of the property. 

They allege that they were ready, able, and willirig at all times 
up to the 28th day of Decernber, 1883, to comply with the terms of 
the contract, and that defemdants knew plaintiffs’ title at the time 
of making the contract. 

Plaintiffs further allege that the contract was drawn by one of 
the defendants, Frank Geainahl, who was an attorney of this court; 
that there was no other ‘attorney that could be procured, and that 

said Ganahl promised and claimed that time was of the es- 
383 sence of the contract; that if the whole sum of forty thou- 

sand dollars was not paid at the expiration of the contract, 
then defendants would quit and surrender up possession of the 
premises, and that he had full knowledge of the plaintiffs’ title. 

The case was tried by the court and, upon findings of fact and 
conclusions of law duly filed, judgment was.entered in favor.of the 
plaintiffs, from which defendants appealed to this court. 


Bennett, Harkness & Kirkpatrick, Sutherland & McBride, of coun- 


sel for appellants. 
R. Z. Johnson, Efuston & Gray, of counsel for respondents. 


Hays, (C. J.: 


This case has been prepared with great care and presented with 
marked ability om each side. 

It is conceded that the contract upon which this action is based 
was drawn by one of the defendants, whois alawyer; that there was 
no other attorney present or to be procured at the time and place 

where it was drawn. 
384 Our first duty is to ascertain what the parties themselves 
meant arid understood by the terms of this instrument, for if 
the intension is plain and clear we ought, if possible, to give force 
and effect to th’eir intent. 

Reading this contract, then, in the light of surrounding circum- 

stances as they existed at the time of drawing and executing the 
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same, we think it must be construed to be a lease with an option to 
purchase. 

Did not the defendant who drew the contract so understand it? 
If not, did he not intend that the plaintiffs, who are unlearned in 
the law, should ? 

If he did not intend that the plaintiffs should so understand it, 
why did he begin the instrument, “ This indenture of lease, with 
privilege of purchase?” 

Again the words are used, “ grant, demise, and lease;” then the 
usual reservations of a lease are found, that the parties of the first 
part shall have the right to inspect the mines at all times. “ The 
parties of the second part agree to enter upon said properties and 
extract ore so long as they shall deem it profitable.” They are to 
do the work in a proper and workmanlike manner, to keep the 

property clear of all lien for working the same, and to pay 
385 one-half the gross proceeds of the mine, as fast as taken out, 

to the parties of the first part, and,“ upon the expiration of 
the term hereby granted, to surrender up the said premises, with all 
the improvements, unless on or before the 27th ie of November, 
1883, the said sum of forty thousand dollars should have been paid ;” 
and “upon failure to comply with any e@venant, promise, or thing 
therein contained by parties of the second part, parties of the first 
part to re-enter, take possession,’ &c. 

True, the contract provides that the partjes of the first part shall 
credit the said purchase price of forty thousand dollars with the sum 
so received, and there are terms used that might be construed into 
a contract of sale; but in construing a contrae¢t it is contrary to well- 
settled rules to give it a narrow and technical interpretation, based 
upon some particular word or clause; the intent must be gathered 
from an examination of the instrument as a whole, and all clauses 
nade consistent, if possible. 

At the time of making the contract and asa part of the transaction 

the appellants executed and delivered to respondents the 
386 agreement in writing drawn by defendant Ganahl, in which 

they mention the contract as a lease with the privilege of 
purchase, and they also describe themselves as ledsees. 

Under the circumstances, how must the respondents have consid- 
ered the contract, and what did the appellants intend to have them 
understand ? t 

We think the natural interpretation of the words used indicate 
the intention of the respondents to lease the premises in dispute to 
the appellants, and to give to them the right or opti@n to purchase at 
any time during the life of said lease, upon the pay tin full of the 
amount agreed upon. It seems to us that it must ave been so un- 
derstood by all the parties. 

While time is not necessarily of the essence of the contract in 
equity, yet it may be made so by the parties themaglves or by the 
circumstances of the case. 

3 Parsons on Contracts, 383. \ 

1 Pomeroy’s Equity, § 455. \ 
Green vs. Covilland, 10 Cal., 317. ‘ 
Utley v.S. N. Wilcox Lumber Co., 26 N. W. Rep.) 488. 
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Waterman, in his work on the Specific Performance of Con- 

387 tracts, says: “ Courts of equiiy formerly paid but little atten- 

tion tothe meretimeat which the stipulations of a contract were 

to be performed, and carried the doctrine of relief notwithstanding 
a want of punctuality to an extravagant length.” 

“ But the tendency of modern decisions is to bring the doctrine 
within such moderate bounds as seem clearly indicated by the prin- 
ciples of equity and by a reasonable regard to the common acci- 
dents, mistakes, infirmities, and inequalities belonging to all human 
transactions.” 

Equity usually treats time as originally of the essence of the con- 
tract when the agreement shows that the parties intended that it 
should be so regarded. 

Waterman on the Specific I erformance of Contracts, § 459, 460. 
Pom. Spec. ay , sec. 309, 401. 
Grey v. Tubs, 43 Cal., 362. 
Deediet v. Lynch, 1 Jobns. Ch., 370. 
Amer. Dec., 484. 
Wells v. Smith, 7 Page, 22. 
31 Amer. Dec., 274, & note. 
Williard’s Equity, 294. 


Phelps v. Ill. Cen. R. R., 63 IIl., 468. ‘ 
388 This rule seems to be well settled, and perhaps the more 


difficult question for solution now before us is whether time 
in this case has been made essential. | 

The contract provides that it shall run until the 27th day of No- 
vember, 1883. It further provides for a conveyance, provided the 
sum of forty thousand dollars shall have been paid on or before the 
27th day of November, 1883. 

It further provides that upon the expiration of the term hereby 
granted to surrender up the possession of said premises, with all the 
improvements, to the said parties of the first part, unless, on or be- 
fore the said 27th day of November, 1883, the said sum of forty 
thousand dollars have been paid 

Again, by the terms of the extension of Nov. 24th, which are “ In 
consideration of the extension of the time of the above instrument 
for thirty days, or until and including December 27th, 1883,” it 
would seem that the parties understood and intended to make time 
essential, for the respondents extend the time until and includ- 
ing December 27, 1883. 

Each party is specific in fixing the limit of time. 

Then, again, we may be aided in reaching a correct conclu- 
389 sion by An examination of the character of the property. 
Real estate is less stable in this country than in England: 
hence ovr courts have been more liberal in extending the rule vine 
allowing the special facts and circumstances of each case to have 
more controlling influence. 
Time is usvially regarded as of the essence of the contract, both in 
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England and America, where the character of the property renders 
it liable to fluctuations in value. 

Pom. Spec. Per., sec. 385. 

Waterman on Spec. Per., 460: 

Fry on Spee. Per., sec. 713-718. 

Green vs. Covelland, 10 Cal., 830. 

Jennison v. Leonard, 21 a 302. 

Goldsmith v. Gould, 92 Mass.,} 239. 

Christian’s Appeal, 85 Penn. State, 463; 9 Morr. Min. Rep., 

42. | 


Fry on Spec. Per., sec. 716, says: 

“ The nature of all mining transactjons is such as to render time 
essential, for no science, foresight, or @xamination can afford a sure 
guarantee against sudden loss, disappg@intment, and reverses, and a 
person claiming an interest in such an\undertaking ought therefore 
to show himself in good time willing to partake of the possible loss 

as well as profit.” 
390 The same, in substance, has been stated by many other 
authors. ' 
Waterman Spec. Per., sec. 460. 
Pom. Spec. Per., sec. 385 & note. 
Willard’s Eq. Jur., 292. 


We think this a wise rule, and that it sho@uld be adhered to, es- 
pecially in a mining country like ours. : 

It is claimed by the appellants that respondent Reeser extended 
the time after the 27th of December, 1883. Tihe trial cqurt found 
that no such extension had been made, and the evidence abundantly 
sustains this finding. 

It is also claimed by the appellants that no\demand was made 
upon them by respondents for the possession ofthe mine. The trial 
court found the demand was made, and we think the evidence pre- 
ponderates in favor of the finding. 

The appellants offered payment in full in June, 1884; but, this 
being made long after the commencement of the action and more 
than five months after the time limited by the parties for such pay- 
ment, we think cannot be available, for the reason heretofore stated. 

It has been urged with great force that ini this case appel- 

391  lants have paid to plaintiffs more than one-half of the agreed 

price, but it must be remembered that this was all from the 

moiety of ore or from the proceeds thereof stipulated to be paid, 
and must be treated as royalty or rent for the use of the mine. 

We think in the case at bar a different rule should govern than 
what would be applied in an ordinary sale of real estate, for there 
usually the value of the realty remains the same, and if the grantor 
is permitted to retain both payment and realty great injustice might 
be done; but in the case at bar each ton of ore takem out depletes 
the mine so much, and in this case it has been exhausted to the 
amount of over forty-two thousand dollars; but it is claimed that 
the appellants have worked the mine at great loss. By the terms of 
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the contract they were at libe dey to abandon the work whenetas 
they should deem it unprofitable. Surely it will not be claiméd 
that equity can be invoked to belie ve a party from the result of a 
bad bargain alone. 

Many “other questions have bden discussed and many points urged 

by appellants, and after la careful consideration of them all 
392 we deem it unnecessary to discuss them at length, as we find 
no error. 

‘Taking into consideration the contract as we construe it, the evi- 
dent intent of the parties, the mature and character of the property 
in dispute, and we think the cohclusion is irresistable that time is of 
the essence of the contract, ang] that a court of equity, with all its 
great and varied power, cannot decree a specific performance in this 
case. 

Judgment is therefore affirfned. 

Broderick, J., concurring. 

Buck, J., dissenting. / 


(Endorsed:) Filed Marcel, 5th, 1886. A. L. Richardson, clerk. 


393 Dissenting Opinion. 


; 


Bu > kK, J.: 


Conceding for the pre’ sent that the contract in “question is a lease 
with the option to purease, when does the lease go into operation 
and when is the option,'to purchase exercised? It seems to be mutual. 
[t is signed by both parties and each covenants to,do certain acts. 
As a lease, it was partly executed when the defendants entered into 
possession of the mine. Until the option to purchase was exercised 
the defendants held as lessees. Whenever they exercised that option, 
by the terms of the/ instrument they held as vendees. A sale isa 
contract whereby tle ownership to property is transferred. The sale 
is completed when the pussession and title pass from vendor to 
vendee. In the case at bar the possession was in defendants, but 
under the lease the title remained in the plaintiffs, the lessors. 
When the option to purchase was exercised the title passed from the 
lessors to the lessees, and their relation changed from lessor and 
lessee to vendor and veudee. The lessees having possession under 
an agreement to’ purchase at a purchase price of: forty thousand 

dollars, the title passed whenever they exercised their option 
394 by paying the purchase price or any part of it. By the terms 

of the contract all money paid to the plaintiffs was to be 
credited on the purchase price. Whenever, therefore, a credit was 
so made a part of the purchase price was paid, and, I apprehend, 
the option to purchase was exercised. We cannot call this payment 
royalty or rent, because to do so would contradict the express pro- 
visions of a sealed instrument. After the purchase this ‘contract, 
which up to that time had operated as a lease, became in its legal 
effect a nortgage to secure the payment of the unpaid purchase price. 
It is said that under the terms of this instrument the defendants 
could abandon the venture at any time. This provision enables us to 
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appreciate the importance of that proyvision which makes the money 
paid purchase price. ‘To induce defer%dants to continue the venture 
and not abandon it the plaintiffs sti:pulate that every dollar paid 
shall be a credit in payment of the Pnine. Can we say after, under 
this inducement, the defendants have expended a large amount of 
money and paid plaintiffs more than hbalf the amount of the purchase 

price, that the plaintiffs may altéer or disregard the express cove- 
395 nant which has been the inducement to defendants’ outlay, and 

say this twenty-one thousand dollars which you have paid 
us is only rent. You have not yet pajid us any part of the purchase 
money; you have. never exercised yopur option to purchase. It is 
claimeu that time is of the essence off this contract. ‘The general 
rule for the purchase of land is that tifme is not of the essence of the 
contract. It is claimed, however, thats mining property constitutes 
an exception. Certain text-writers are qjuoted as sustaining this ex- 
ception. An inspection of these referenées, however, give us but two 
or three ancient English cases, no Amergean cases ascited. If this 
exception is established by adjudication Yt is remarkable that upon 
ihis coast, in the forty years of mining, notsuch has been adjudicated. 

The terms used in the contract specifying the time at which the 
entire purchase price should be made and when the plaintiffs might 
re-enter cannot be said to determine that Wime is of its essence, for 
much stronger language bas been adjudicated] as meaning differently. 

Conceding, however, for the argumeent that this exception 
396 exists in the case of mere options for thie purchase of mining 
more the question remains, Is thi&: contract simply an 
option? It is admitted that it is unusual in ts terms, conditions, 
and covenants; and that it is difficult to construe. If we attemp- to 
construe it on the theory that it is simply a lease with an option to 
purchase, the terms used will be unnecessary anid confusing. If we 
consider, however, the circumstances of the parties and the property 
at the time the contract was executed, that, as sedms established by 
undisputed testimony, that the plaintiffs wished to sell and the de- 
fendants to buy; that nothing whatever was sajid of leasing the 
property, and that the word was first used in the e@ntract itself, and 
interpret this instrument with the light which these circumstances 
afford, we may understand the contract to be, what, it is alleged to 
be, more than a mere option to purchase; that it twas intended to 
secure the defendants in an anticipated large expencliture of money 
and to enable ther to secure the fruit of their tabor by final-y 
obtaining the title to the property, and also to secure the plaintiffs, 
through the covenants to re-enter, against the loss of their 
397 portion of the purchase price. If, indeed, it is conceded that 
it is generally understood by miners that time is of the 
essence in the mere option to purchase mines, that faet may account 
for the unusual covenants in the contract and indicate that they 
were intended to guard against that very constructiom and protect 
the defendants against it. 

In addition to these considerations, in considering the relief sought 
by plaintiffs in enjoining defendants from occupying the disputed 
premises, we should remember that the plaintiffs’ covenant in the 
22—370 
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contract to give defendants a d eed free and clear of all incumbrang¢es 
of the premises 1p dispute. It is admitted that at the time when 
they claim that the $40,000 slitould have been paid and at the time 
this action was commenced the property was, and, as far as appears 
is vet, incumbered by a mortg age of at least seven thousand dollars. 
It is alleged that after the allekged termination of the lease demand 
was made of defendants for tthe premises. Was a mere demand 
sufficient? Should not that dfemand have been accompanied with 
an offer to fulfil on their part? This action to enjoin defendants 
and dispossess them in the prémises is in effect an action for specific 
performance against oe fendants. The plaintiffs rely on the 
398 strict letter of the law. ? They who seek equity must do equity, 
and I think the rule iMat a party who seeks specific pertorm- 
ance must first be prepared t8o do equity. This the plaintiffs have 
never done. It is said that ‘the amount of this incumbrance might 
have been deducted from ithe contract price—that the plaintiffs 
intended to pay this incumpbrance out of the purchase price. The 
defendants were not requirjed in the contract to provide for this in- 
cumbrance, nor to pay before it was discharged. Over twenty-one 
thousand dollars had alrefady been paid, and. yet the incumbrance 
of seven thousand was uyiprovided for. Are the plaintiffs in posi- 
tion to invoke this hard /relief against defendants when they have 
never offered to performa and have never been in a condition to 
fulfil on their part? k think the suggestion that this incumbrance 
might have been pes Aded against by retaining its amount by de- 
fendants out of the fourchase-money is not tenable. This would 
involve a new contra&t; plaintiffs claim under the written one set 
out in the complaint’. It is suggested that defendants’ tender of the 
balance due Was made six months after the time when the 
399 lease termina’ted — is too late. I think equity will regard the 
plaintifls action as asking for specific performance of the 
contract as they y apege it to be, and that defendants’ cross-complaint 
in response theretd. as setting up and praying specific performance 
as they understamd the contract. That the defendants’ tender is 
made in response! to plaintiffs’ demand and is sufficient in time. I 
think this view fully sustained by the authorities cited upon the 
argument, but I/have not the time to classify them. 
For these renepas I cannot assent to the opinion of the court. 


(Endorsed :) Ff tiled March 5th, 1886. <A. L. Richardson, clerk. 
400 Proposed Statement or Special Findings. 
In/ the Supreme Court of Idaho Territory. 


GEORGE i’. Serre and Jacop Reeser, Respondents, 
v8. 
Joun b. Winters, FRANK GANAHL, and JoHN WINKELBACH, 
| Appellants. 


The appel’ lants request this court to find and make the following 
statement o’ the facts of the case: 
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The above-entitled cause having been heard on appeal and fully 
considered by the court, the court makes the following finding and 
statement of the facts of the case: 

1. That on the 19th day of September, 1882, at Rocky Bar, Altu- 
ras county, Idaho Territory, the respondents, George F. Settle and 
Jacob Reeser,entered into a contract in writing with the appellants, 
John B. Winters, Frank Ganahl, and John Winkelbach, of which 
the following is a copy, the same being designated Exhibit “A,” at- 
tached to the original complaint: 


: This indenture of lease, with privilege of purchase, made 
401 = and executed this 19th day of September, A. D. 1882, by and 

between G. F. Settle and Jacob Reeser, of Rocky Bar, Alturas 
county, Idaho Territory, parties of the first part, and John Winkel- 
bach, of Rocky Bar aforesaid, and John B. Winters and F. Ganahl, 
of the town of Hailey, I. T., parties of the second part, witnesseth : 
That the said parties of the first part, for and in consideration of 
one dollar to them in hand paid at and before the ensealing and 
delivery of these presents, the receip- whereof is hereby acknowl- 
edged, do hereby covenant to and with the said parties of the sec- 
ond part, their heirsand assigns, as follows, to wit: The said parties 
of the first part hereby grant, demise, and lease to the said parties 
of the second part the following-deseribed property, situate, lying, 
and being near Rocky Bar, Alturas county, I. T., to wit: All of that 
certain quartz-lode mining claim known as the “ Vishnu” and 
consisting of an undivided eight hundred feet; also all of that cer- 
tain quartz-lode mining claim, consisting of fourteen hundred (1,400) 
feet on that certain vein of quartz containing the precious metals, 
known as the “Idaho;” also twelve hundred (1,200) feet on the 
“Golden” or “Sierra” quartz ledge; also twelve hundred (1,200) 

feet, more or less, on the “Chauncy” quartz ledge or 
402 mine; also the “Montana Tunnel” and tunnel right. All 

of the above mines and quartz-lode claims commence at 
Quartz gulch and run thence easterly towards Dixie Gulch. The 
Vishnu, eight hundred feet (800); the Ida, fourteen hundred feet 
(1,400); the Sierra or Golden, 1,200 feet, and the Chauncy, 1,200 feet, 
more or less, and are situated on the north side of Bear Creek, on 
Idaho Hill; also four hundred feet (400) in the Wizzard King quartz 
lode, commencing at Dixie gulch and running westerly 400 feet ; 
also the mill site at the mouth of Quartz gulch, with the blacksmith 
shop and cabin thereon, all of the above-described property being 
situate at the upper end of Rocky Bar, in Bear Creek mining dis- 
trict, Alturas county, Idaho Territory, the Vishnu being highest 
on Idaho Hill, and below it the Idaho, and next below the Golden 
or Sierra and the Chauncy, being all the group of mines on said 
Idaho Hill south of Quartz gulch; also that certain engine and boiler 
known as the old Idaho engine and boiler, now lying on said Idaho 
mill site. From the 27th day of November, 1882, on the expiration 
of a certain lease of the Vishnu and Idaho mines, executed and de- 

livered by the parties of the first part to Thomas Kitto, 
403 Charles Davey, and S. Parkinson, or, in the event of the as- 
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signument of said lease to the parties of the second part before 
the said 27th day of November, 1882, then from the date or such 
assignment until the 27th day of November, 1883, upon the follow- 
ing terms and conditions: That said parties of the second part, so 
long as they shall deem fit to hold said property and to mine and ex- 
tract ore therefrom,and [are] to pay to the said parties of the first part 
one-half of the gross proceeds in manner hereinafter specified, and 
when the sum of forty thousand dollars shall have been paid, either 
out of the proceeds either out of the proceeds of the mine or other- 
wise, by the said parties of the second part to the parties of the first 
part the said parties of the first part hereby covenant and agree, for 
themselves, their executors, salt administrators and assigns, to and 
with said parties of the second part, their heirs and assigns, to con- 
vey to them, by good and sufficient deed, all of the above-described 
property free and clear of all incumbrance, upon such payment, pro- 
vided said sum of forty thousand dollars ($40,000) shall have been 
paid on or before the 27th day of November, 1883. 
And the said parties of the second part hereby covenant and 
404 agree to enter upon said properties and to mine and extract 
ore from the same so long as they shall find the same profit- 
able, do the work in a proper and workmanlike manner, and at 
their own cost and expense, and to hold and keep said property 
free and clear of all cost, charge, or lien for the working of the same, 
and out of the gross proceeds of said mine to pay one-half thereof, 
as fast as taken out, to the said parties of the first part in the man- 
ner hereinafter specified, and upon the expiration of the term hereby 
granted to surrender up the possession of said premises, with all 
the improvements, to the said parties of the first part unless on or 
before the said 27th day of November, 1883, the said sum of forty 
thousand dollars ($40,000) shall have been paid; and in the event 
of the said parties of the second part or their assigns failing to com- 
ply with either of or any of the foregoing covenant or any covenant, 
promise, or thing herein contained on their part to be done, kept, 
or performed, that then it shall be lawful for said parties of the 
first part to re-enter, possess, and enjoy the above-described prop- 
erty and premises and every part thereof; and the said par- 
405 ities of the second part hereby agree, in the event of such 
non-performance oa their part, to surrender possession of said 
premises upon demand by said parties of the first part claiming 
their right to re-enter. 
It is hereby mutually covenanted and agreed by and between 


the parties to this instrument that the said parties of the first part’ 


shall have the right at all times of inspecting the said mines above 
described and all mining operations and work thereon; that the 
said parties of the second part shall have the right at any time to 
stop work on said mines when they shall find or deem the same 
unprofitable; that in working said ores at each clean-up the said 
parties of the second part shall and will furnish a true account of all 
ores extracted and milled and of all bullion received to the said 
parties of the first part; that in milling said ores so taken from said 
property the said parties of the first part, if they so desire, shall 
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have an equal right with the said parties of the second part in mill- 
ing said ores, cleaning and retorting the same, weighing and storing 
the bullion, until the said parties of the second part receipt to them 
for one-half of the gross proceeds, it being expressly understood 
406 that upon each clean-up the said ow we of the second part 
are to receipt to the said parties of the first part that they own 
one-half of the same, and that the said parties of the second part 
hold the same for them, and the said parties of the second part are 
then to dispose of the bullion to the best advantage, and to pay to 
the parties of the first part one-half of the proceeds thereof in 
money, currency or coin, and upon such payment the parties of the 
first part will credit the purchase price of forty thousand dollars 
($40,000) with the sum so received; and, lastly, that in no event 
shall the said properties above described or any part thereof be held 
for any claim, cost, charge, or lien for working the same by the said 
parties of the second part under this instrument, but that all such 
work shall be done at the expense of the said parties of the second 
part, solely and alone; and the said parties of the first part, for them- 
selves, their executors, administrators, and assigns, bereby covenant 
and agree to and with the said parties of the second part, their 
heirs and assigns, to convey by good and sufficient deed all of the 
above-described properties, free and clear of all incumbrances, 
407 tothem, the said parties of the second part, or their assigns, 
at any time upon the payment to them, the said parties of 
the first part, of the sum of forty thousand dollars ($40,000), either 
out of the proceeds of the mines or otherwise, on or before Novem- 
ber 27th, 1883, in the manner hereinbefore specified by the said 
parties of the second part or their assigns; and it is heteby ex- 
pressly and mutually covenanted and agreed that this covenant 
shall be taken, held, and deemned a covenant real, ranning with and 
binding the land. 
In witness whereof the said parties have hereunto set their hands 
and seals this 19th day of September, 1882. 


(Signed) GEO. F. SETTLE. SEAL. 
JACOB REESER. SEAL. 
JOHN WINKELBACH. [sgat. 
JOHN B. WINTERS. SEAL. 
KF. GANAHL. SEAL. 


Signed, sealed, and delivered in presence of— 


SOL. NEWCOMER. 


2. At the same time, to wit, on the 19th day of December, 1882, 
and as part of the same transaction, the appellants executed the fol- 
lowing agreement, designated Exhibit B: 


408 We, the undersigned, in consideration of the execution 

and delivery to us of a certain lease, with the privilege of 
purchase, of the Vishnu and Idaho mines and of other property, of 
even date herewith; by G. F. Settle and Jacob Reeser, hereby cove- 
nant and promise to have each and every man- employed by us in 
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working said mines to sign the following contract, viz: In considera- 
tion of my being employed by John Winkelbach, J. B. Winters, and 
F. Ganahl. the lessees of the Vishnu, Idaho, and other mines, I 
hereby covenant and agree to look alone to said lessees for my pay, 
and hereby waive all right or claim that I may have at law or equity 
against the property or the owners thereof, G. I’. Settle and Jacob 
Reeser. 
Witness our hands and seals this 19th day of September, 1882. 
F. GANAHL. 
JNO. WINKELBACH. 
JNO. B. WINTERS. 


Signed, sealed, & delivered in presence of— 


SOL. NEWCOMER. 


3. At the time of the execution of the said contract, Exhibit A, 

there was an existing outstanding lease of the Vishnu and 

109 Idaho mines to Thomas Kitto and his associates, which by 

its terms would expire on the 27th of November, 1882, the 

rental reserved thereon being one-third of the gross proceeds of all 
ores extracted by the lessees. 

Immediately after the execution of said Exhibit A the appellants, 
at an expense of $5,000, bought in and retired sajd Kitto lease, and 
entered into the possession of the properties described in the contract 
and at once began to mine upon and develop the property, and so 
continued dilligently to work and mine the same until the 11th of 
February, 1884, when they were stopped by the service of the in- 
junction obtained by respondents in this cause. During all of said 
time the appellants worked and mined said property with all the 
force which could be beneficially or economically employed upon 
the same. 

4. The appellants paid to the respondents, in accordance with the 
provisions of the contract and as fast as obtained, one-half of the 
gross proceeds of all ores extracted by them from the property dur- 
ing the time they remained in possession of the same, except .two 

small lots the returns from which had not been received when 
410 =the injunction in this case was served. The amount so 

retained was about $1,000, and was afterwards applied by 
appellants to pay the expense which had been incurred in mining 
a quantity of ore which remained in the drifts and bins of the mine 
when said injunction was served, and which has passed into the 
possession of the respondents. 

The whole amount so paid on the contract by the appellants to 
the respondents was the sum of twenty-one thousand and twenty- 
four dollars ($21,024.00). 

5. In order to obtain the amount so paid to respondents, the ap- 
pellants expended upon the property in the development thereof 
about fourteen thousand dollars ($14,000) more than the amount 
of the one-half gross proceeds retained by them under the contract, 
and this sum was expended by them before the property began to 
pay expenses. 
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6. On the 24th of November, 1883, a few days before the expira- 
tion of the time mentioned in Exhibit A, the following supple- 
mental agreetnent in writing was made between said parties and 
endorsed on the original contract, known as Exhibit “C:” 


41] In consideration of the extension of the time of the above 
instrument for thirty days, or until and including December 

27th, 1883, we hereby covenant and agree to take a deed for 1,367} 

feet of the Idaho ledge instead of 1,400 feet, as covenanted in the 

above instrument, and to pay interest at one per cent. per month ou 

the balance of the purchase-money from now until December 27th, 

1885, or any time it is paid prior to that date. 

Witness our hands and seals this 24th day of November, 1883. 


F. GANAHL. SEAL. 
JOHN WINKELBACH. [sgat. 
JOHN B. WINTERS. SEAL. 


7. When the contract was made, September 19th, 1882, the prop- 
erty as it then appeared and in its then condition was not worth to 
exceed $35,000, and a fair rental from it would have been not to 
exceed one-fourth of the gross proceeds. The one-half gross pro- 
ceeds was agreed upon in the contract because by its terms it was 
to be applied on purchase money, and the enhanced price of $40,000 
was agreed upon because the appellants had the vight under the 
the contract to apply one-half the gross proceeds to its pay- 

ment. 
412 8. The appellants, by discovery and development of new 
ore bodies in the property, increased its value from $35,000 
to not less than $80,000, this being the estimated value of ore in 
sight at the commencement of this action. 

9. On the 28th day of December, 1883, two days after the time 
limited in the supplemental agreement, the appellants paid to the 
respondents and the respondents received and receipted for $948.96, 
proceeds of ore taken out by appellants prior to that date. 

10. With the knowledge and without objection from the respond- 
ents, the appellants, from December 27th, 1883, to February 11th, 
1884, expended in working and developing the property not less 
than two thousand dollars, and on or about the 20th day of January, 
1884, a body of rich ore was opened by appellants in the property, 
which respondent Reeser then saw and examined. 

11. Except by the bringing of this action, which was commenced 
February 4th, 1884, and process in which was served on appellants 
February 11th, 1884, the respondents gave no notice or warning of 

any kind to appellants that they had forfeited their rights 
413 under the contract or that it was at an end, or that they, said 

respondents, claimed or considered it at an end; they made no 
demand for the balance of the purchase-money nor for possession of 
the premises, and they tendered no conveyance nor offered to convey 
the same to appellants. 

12. A part of the property, the Vishnu mine, is encumbered by a 
mortgage for $7,372.54 and interest, executed by respondent Reeser 
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to one Pfeiffer, which mortgage was in existence on and prior to the 
27th day of December, 1883, and remains unsatisfied, and there is 
no evidence that respondents ever offered to pay off said mortgage 
lien or to procure a release of the same. 

13. The fee of all the mining claims mentioned in Exhibit A is 
in the Government of the United States. Five feet, undivided, of the 
Idaho claim stands in the name oi one John Dunlay, and was so 
held on and prior to the 27th December, 1885. The principal value 
of said mining claims exists in the Idaho and Vishnu mines, the 
claims being comparatively of but little value. 

14. In the month of June, 1884, and before the filing of the 

414 answer and cross-complaint, the appellants tendered to re- 

spondents the balance, with interest, of the $40,000 mentioned 

in said Exhibit A, amounting to about $21,000, and in their cross- 
complaint prayed for a specific performance of said contract. 

15. That at the expiration of the time fixed for the payment of 
the $40,000 mentioned in Exhibit A neither party did any act to 
indicate or in any way signified that the contract was ended or 
abandoned. This action was instituted on the 4th of February, 
1884, and the motive or one of the motives for instituting it was 
the discovery by defendants, about the 20th of January, 1884, ofa 
rich chimney or body of ore in the mine. 

16. The respondents, by their declarations did acts during the 
occupation of the premises by appellants, gave’ the appellants to 
understand that as long as they, the appellants, continued in good 
faith and with diligence in the execution of the contract the time 
of performance mentioned therein would not be’ strictly insisted 

upon, but that a reasonable extension would be granted. 
415 17. The respondent Reeser, by his declarations and acts 
during the occupation of the premises by appellants, gave 
the appellants to understand that as ~ as they, the appellants, 
continued in good faith and diligence in the execution of the con- 
tract the time of performance mentioned therein would not be strictly 
insisted upon, and that a reasonable extension would be granted. — 

18. On the trial in the district court George F. Settle, one of the 
respondents and a witness for respondents, was permitted to testify, 
in response to questions by counsel for respondents, as to various cir- 
cumstances and conversations between the parties to the contract, 
KM xhibit A, as occurring prior to and at the time of its execution, to 
affect and control the construction and effect of said contract. The 
appellants objected to such questions and to the testimony offered 
as incompetent, and because the original complaint alleges the agree- 
ment as written to be the agreement of all the parties, and precludes 
the respondents from thus seeking to modify or affect its construc- 
tion. The court overruled said objections and permitted such testi- 
mony to be given ; to which ruling the appellants then and there 
excepted. 

19. The appellant, John Winkelbach, being called and sworn as 

a witpess in the district court in behalf of appellants, was 
416 asked by appellants’ counsel the following question: “ Was 
one-half of the proceeds paid as purchase-money or as rent?” 
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The question had reference to the object and purpose of the pay- 
ments of one-half gross proceeds mentioned or stipulated for in the 
contract, Exhibit A. The respondents objected to the question on 
the ground that it was irrelevant and immaterial. The court sus- 
tained the cbjection, and appellants then and there duly excepted. 

20. It was alleged in the amended cross-complaint and denied in 
the answer thereto that one John Dunlay owned five feet, undivided, 
of the Idaho mining claim. On the trial in the district court the 
appellants offered in evidence, as tending to prove the said allega- 
tion of the amended cross-complaint, the answer of respondent, 
Geo. F. Settle,in an action theretofore brought against said Settle by 
respondent, Jacob Reeser, in which answer said Settle stated under 
oath that said Jolin Dunlay owned five feet in said Idaho mine. 
The respondents objected to the evidence offered, on the ground that 
the same was irrelevant and immaterial. The district court sus- 
tained the objection and the appellants then and there duly ex- 
cepted. 

The within request refused for the reasons set forth in the order 
entered this 6th day of March, 1886. 

JAMES B. HAYS, 


Chief Justice of Idaho Ter. 
Filed March 6th, 1886. | 
A. L. RICHARDSON, Clerk. 


417 Refusal of Court to Settle Statement. 
Supreme Court, Idaho Territory. 


SATURDAY, March 6th, 1886. 
GrorGE F. Serre et al., Plaintiffs & Respondents, 


v8. 
Joun B. Winters e¢ al., Defendants & Appellants. 


The counsel for the appellants comes and asks the court to make 
certain findings as a statement of the facts of the case, which re- 
quested findings are in writing and now filed. 

The court refuses to make said findings or any of them for the 
reason that the case was tried before the district court without a jury 
and [on] findings of fact and conclusions of law duly filed therein and 
judgment has been affirmed by the decision of this court, and by 
such affirmance such findings are adopted by this court and furnish 
a sufficient statement of the facts of the case. (Tothe refusal of the 
court to find and make such statement of the facts of the case the 
appellants now duly except.) 

The appellants further move the court to make a statement of 
facts as the court may find the facts to be upon the subject-matter 

of each of the aforesaid requests. The court overrules said 
418 motion and declines to make such finding or statement on 

the same ground hereinbefore set forth, and the appellants 
thereupon duly except. 
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On motion of appellants’ attorney, ordered that there be a stay of 
remittitur herein for a period of thirty days from this date. 


419 Bond on Appeal. 
In the Supreme Court of Idalio Territory. 


GrorGe F. Serre and Jacop Reeser, Respondents, } 
, i 
Us. | 


JoHn B. Winters, FRANK GANAHL, and JOHN ee | 
Appellants. 


Know all men by these presents that we, R. Mackintosh and A. 
Hanaur are held and firmly bound unto the above-named George 
IF’. Settle and Jacob Reeser in the sum of three hundred dollars, to 
be paid to said parties, their executors or administrators; for which 
payment, well and truly to be made, we bind ourselves and each 
of us, our and each of our heirs, executors, and administrators, 
jointly and severally, firmly by these presents. 

Sealed with our seals and dated this 25th day of March, A. D. 
1886. | 

The condition of the above obligation is such that whereas the 
above-named John B. Winters, Frank Ganaht, and John Winkel- 
bach have taken their appeal to the Supreme Court of the United 
States from the judgment and decree heretofore herein entered 

against them in the supreme court of the Territory of Idaho 
420 and said appeal has been duly allowed by said court: 

Now, therefore, if the above-named appellants shall prose- 
cute their said appeal to effect and answer all costs and damages which 
shall be adjudged against them therein if they fail to make good 
their appeal, then this obligation to be void; otherwise to be and 
remain in full force and virtue. 

R. MACKINTOSH. ‘sere 
A. HANAUR. SEAL. | 


Sealed and delivered in presence of— 
M. KIRKPATRICK. 


Approved. 
JAMES B. HAYS, 
Chief Justice of the Supreme Court of Idaho Territory. 


(Endorsed :) George F. Settle et al. vs. John B. Winters eal Bond 
on appeal. Filed April 5th, 1886. A. L. Richardson, clerk. 


421 Assignment of Errors. 
GrorGE F, Serrte and Jacop Reeser, Plaintiffs & Respondents, 
v8. 
Joun B. Winters, Frank GANAnt, and Jonny WinNKELBACH, De- 
fendants & Appellants. 


The appellants make the following assignment of errors: 
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I. 


The original complaint does not state facts sufficient to consti- 
tute a cause of action, and facts necessary to a cause of action ip 
favor of plaintiffs (respondents) are not found. 


[T. 


The decision of the supreme court of Idaho affirming the judg- 
ment of the trial court is erroneous and against law, in this: 

1. The so-called findings of fact of the trial court, which are 
adopted by said supreme court as a sufficient statement of the facts 
of the case, are for the most part conclusions of law, and they arein 
many instances contradicted by admissions contained in the plead- 
ings. 

2. Finding No. 1 is a conclusion of law and erroneous in 
422 construing the instrument therein referred to, and attached 
to the complaint and marked Exhibit A, to be a lease and 

that the defendants were thereby “ licensed.” 

3. Findings 2, 3, 4, 6,8, 10, and 19 are conclusions of law and 
erroneous, in that it is therein stated that the parties stipulated or 
contracted in and by a lease. 

4. Finding 3 is also a conclusion of law and erroneous, in that it 
states that the defendants were by said Exhibit “A” “ licensed.” 

5. Finding 4 is also a conclusion of law and erroneous in finding 
that in and by said Exhibit “A” a rent or royalty was reserved to 
the plaintiffs which defendants covenanted to pay. 

6. Finding 5 is a conclusion of law and erroneous, in that it states 
that defendants entered and took possession of said property under 
a lease or as tenants of plaintiffs, and paid plaintiffs rent or royalty, 
and the moneys so received by plaintiffs were received as rent or 
royalty under and according to the terms of said lease, the said con- 
tract by its terms providing that said payments as made “ shall be 

credited on the purchase price of $40,000.” 
423 7. Finding 6 is a conclusion of law and erroneous, in this, 
that it finds that in and by said Exhibit A it was stipulated 
that defendants should have an option to purchase, and that rent or 
royalty received by plaintiffs should be applied on purchase-money. 

8. Finding 7 is a. conclusion of law and erroneous in finding that 
time was, by the terms of said contract and by the understanding 
and agreement of the parties thereto, of the essence of the contract. 

9. Finding 8 is erroneous as a construction of said contract in 
stating that the defendants thereby agreed and covenanted, upon 
the expiration of the time therein mentioned, to surrender up the 
possession of said premises, with all the improvements, to the plain- 
tiff, unless on or before said 27th day of November, 1883, the said 
sum of $40,000 should have been paid, it appearing by said contract 
that the stipulation to surrender was upon the further condition that 
plaintiffs should make demand claiming their right to re-enter. 

10. Finding 9 is a conclusion of law and erroneous in stat- 
424 ing that the plaintiffs extended the term and time of a lease, 
and is further erroneous in finding that no further extension 
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of said time was ever given, promised, or assented to by plaintiffs, it 
being admitted in the pleadings that the defendants entered into 
the possession of the premises under the said contract immediately 
after its execution and continued in possession, diligently working 
and developing the same and making valuable improvements 
thereon, until the 11th day of February, 1884, and expended therein 
after the 27th day of December, 1883, the sum of $2,000, and that 
said continued possession and work after said 27th of December, 
1883, were with the knowledge and without objection from the 
plaintiffs, and that during the period of their possession of said 
premises defendants paid to plaintiffs on said contract more than 
one-half of the amouni of the purchase-money mentioned therein, 
to wit, the sum of $21,024, and that defendants paid to plaintiffs on 
the 29th day of December, 1883, two days after the alleged default, 
the sum of $948.96, part of said $21,024, and plaintiffs received and 
receipted for the same, the said admitted facts amounting to a waiver 

or further extension of the time mentioned in said contract. 
425 11. Finding 10 is a conclusion of law and erroneous in 

finding that defendanis’ right or option to purchase said 
premises expired with the 27th day of December, 1883. 

12. Finding 11 is a conclusion of law and erroneous in stating 
that defendants neglected, failed, and refused.to make said purchase, 
the defendants having tendered, in June, 1884, to plaintiffs the bal- 
ance of ithe said purchase-money, and in their cross-complaint hav- 
ing offered to pay the same and complete said purehase. Said 
finding is erroneous, in matter of fact, in. finding that the sum of 
$21,024, paid by defendants to plaintiffs, was less than one-half of 
the gross proceeds of said mines, it being admitted in the pleadings 
that said sum was substantially one-half of said gross proceeds. 
Said finding !s further erroneous in stating that said amount so paid 

yas paid as rent or royalty, the contract itself providing that said 
payments should be credited as fast as made on purchase-money. 

13. Finding 12 is a conclusion of law and erroneous, in that it 
states or assumes that defendants neglected, failed, and refused to 

make said purchase and were in default in respect to making 
426 said payment of $40,000 or any part thereof, and in finding 

that possession for a term or by a lease had been granted and 
extended, and in finding that the defendants continued in posses- 
sion after their rights had expired. 

14. Finding 14 is erroneous as matter of fact in finding that de- 
fendants have neglected, failed, and refused to account with plain- 


tiffs for one-half of the proceeds of gold and silver ores extracted 


from said Vishnu mine, the contrary being substantially admitted 
in the pleadings. 

15. Finding 15 is erroneous, it being admitted by the pleadings 
that the continued possession and work of the defendants upon said 
premises after the 27th day of September, 1883, were with the 
knowledge of and without objection from the plaintiffs. 

16. Finding 17 is erroneous in stating that the inebility of de- 
fendants to pay.the balance of the purchase-money of $40,000 did 
not arise from any act of the plaintiffs, it appearing from the plead- 
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ings and record that the defendants were dispossessed and prevented 

from working the said premises, on the 11th day of February, 1884, 
under the mandatory injunction wrongfully sued out by 

427 _ plaintiffs on the original complaint, and thereby deprived of 
the means of making said payment. 

17. Finding 19 is sonienihebel by the pleadings, it being sub- 
stantially admitted thereby that the defendants expended on. said 
premises, in development and other necessary and proper work, 
more than one-half the proceeds of ores taken by them therefrom, 
to wit, the sum of $34,000. 


ITT. 


Material issues of fact made by the pleadings have not been dis- 
posed of by the findings. 

1. It is admitted in the pleadings that a part of the contracted 
property, the Vishnu mine, is encumbered by a mortgage for 
$7,372.54 and interest, executed by respondent Reeser to one Pfeiffer, 
which mortgage lien was in existence on and prior to the 27th day 
of December, 1883, and remains unsatisfied and uncancelled. 

In reference thereto the plaintiffs allege that on the 27th day of 
December, 1883, they were ready, willing, and able to have said 
mortgage released and cancelled of record and the premises dis- 
charged from the lien thereof, and that they then and there offered 

to defendants so to do if defendants desired and were able to 
428 purchase said properties, but that defendants then acknowl- 
edged their inability to make said purchase or to comply 


‘ with said Exhibit A or to avail themselves of the same. These al- 


legations of plaintiffs are denied, and as to the truth thereof there is 
no finding whatever. 

2. There is no finding as to whether John Dunlay is and was, on 
the 27th day of December, 1883, the owner of five feet, undivided, of 
the Idaho mining claim. 

3. There is no finding as to whether defendant Winters is and was, 
on the 27th dav of December, 1883, the owner of 37 feet, undivided, 
of the Idaho mining claim. 

4. The supreme court of Idaho erred in refusing to find and make 
a statement of the facts of the case as requested by the defendants. 


IV. 

1. Each and every of the conclusions of law of the trial court, which 
were adopted by the supreme court of Idaho and numbered from 
one to eight, inclusive, and the decision and decree based thereon, 
are and each of them is contrary to law and erroneous and not war- 
rented by the findings of fact or by the admitted facts of the 

case. 7 
429 The trial court erred in overruling the demurrer to plain- 
tiffs’ original complaint, and the supreme court of Idaho erred 
in sustaining said ruling of the trial court. 

3. On the trial in the district court George F. Settle, one of the 

respondents and a witness for respondents, was permitted to testify, 


. , 
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in response to questions by counsel for respondents, to various facts 
and conversations between the parties to the contract, Exhibit A, 
occurring prior to and at the time of its execution to affect and con- 
trol the construction and effect of said contract. 

The appellants objected to such questions ard to the testimony 
offered as incompetent and because the original complaint alleged 
the agreement as written to be the agreement of all the parties, and 
precludes the respondents from thus seeking to modify or affect its 
construction. | 

The court overruled said objections and permitted such testimony 
to be given; to which ruling the appellants then and there duly 
excepted. 
4. The appellant; John Winkelbach, being called and sworn 
430 asa witness in the trial court in bebalf of appellants, was 

asked by appellants’ counsel the following question: 

“Was one-half of the proceeds paid as purchase-money or as rent 

The question had reference to the object and purpose of the pay- 
ments of one-half gross proceeds mentioned and stipulated for in 
contract, Exhibit “A.” The respondents objected to the question on 
the ground that it was irrelevant and immaterial. The court sus- 
tained the objection, and appellants then and there duly excepted. 

5. It was alleged in the amended cross-complaint and denied in 
the answer thereto that one John Duniay owned five feet, undivided, 
of the Ideho mining claim. On the trial in the district court the 
appellants offered in evidence, as tending to prove said allegation, 
the answer of respondent, George F. Settle, in an action theretofore 
brought in said court against said Settle by respondent, Jacob Reeser, 


‘) %? 


in which answer said Settle stated under oath that said John Dun- 


lay owned five feet in said Idaho mine. The respondents objected 
to the evidence offered on the ground that the same was irrelevant 
and immaterial. The trial court sustained the objection and the 
appellants then and there duly excepted. 
31 BENNETT, HARKNESS & KIRKPATRICK, 
SUTHERLAND & McBRIDE, 
Attorneys for Appellants. 


(Endorsed :) George F. Settle et al. vs. John B. Winters et al. As- 
signment of errors. Filed April 26th, 1886. A. L. Richardson, 
clerk. 


432 Uwnirep Srares or AMERICA, | 
ry’ . > 88 a 
Territory of Idaho, j , 


I, A. L. Richardson, clerk of the supreme court of Idaho Territory, 
hereby certify that the foregoing contains a true copy of the record 
and proceedings in the case of George F. Settle et al. vs. John B. 
Winters et al., lately decided in said court, and of the whole thereof. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Boise City, in said Territory, this 12th day 


——— | 
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of June, in the year of our Lord one thousand eight hundred and 
eighty-six. 
[Supreme Court Seal, Idaho Territory. } 
A. L. RICHARDSON, 
Clerk Supreme Court, Idaho Territory. 


433 ‘The United States of America to George F. Settle and Jacob 
Reeser, Greeting: 


You are cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at the city of Washington, 
District of Columbia, on the second Monday of October, 1886, pur- 
suant to an appeal allowed by the supreme court of the Territory of 
Idaho on the Sth day of March, 1886, and duly entered on the rec- 
ords of said court, in a cause wherein John B. Winters, Frank 
Ganahl, and John Winkelbach are appellants and you, the said 
George F. Settle and Jacob Reeser, are appellees, to show cause, if 
any there be, why the judgment rendered in said cause by the su- 
preme court of the Territory of Idaho on the 5th day of March, 
1886, against the said appellants should not be reversed and the 
errors therein corrected and. why speedy justice should not be done 
to the parties in that behalf. 

Witness the Hon: James B. Hayes, chief justice of the su- 
434  preme court of Idaho Territory, this 9th day of September, 


A. D. 1886. | 
JAMES B. HAYS, 
Chief Justice Supreme Court of Idaho Territory. 


A copy of the within and foregoing citation was personally served 
on us and the original exhibited this 15th day of September, 1886, 
_ and due service is admitted. 

RICHARD Z. JOHNSON, 
HUSTON & GRAY, 
Att’ys for Pl’ ffs. 


[Endorsed:] Supreme Court United States. George F. Settle et al. 
vs. John B. Winters ef al. Citation. 

Endorsed on cover: Idaho Territory supreme court. No. 370. 
John B. Winters, Frank Ganahl, and John Winkelbach, appellants, 
vs. George F. Settle and Jacob Reeser. Filed September 29, 1886. 
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FRANK GANAHL.,. AND 
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‘ lppellants. 


APPELLANTS’ BRIEF. 
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In the Supreme Court 


OF THE 


UNITED STATES. 


(GEORGE F. SETTLE AND 
}ACOB REESER. 


Respondents, 
Vs, 


Joun B. WINTERS, 
FRANK GANAHL, AND 
JOHN WINKLEBACK, 


Appellants. 


APPELLANTS’ BRIEF. 


On the 19th day of September, 1882, the respond: 
ents entered into a contract in writing with the apel- 
lants which, under the guise of a lease, provides for the 
sale to appellants of certain mining claims and personal 
property, therein described, among which were the 


lode claims, “Vishnu” and “Idaho.” situated in Bear 


_ 2 


Creek Mining District, Alturas county, Idaho Terri- 
torv. This contract is attached as Exhibit “A” to the 
original complaint and appears at pages 4 to 6 of the 
‘Transcript. 

It is provided, among other things in the contract, 
that respondents upon payment by appellants of a given 
sum within a given time, would convey to appellants 
“their heirs and assigns by good and suthcient deed all 
of the above described property, free and clear of all 
incumbrances.”’ Upon the allegation that appellants 
had failed to make full payment within the stipulated 
time, respondents instituted this action, claiming a for- 
feiture. ‘To the complaint a demurrer was interposed 
(Trans. p. 8) which being overruled thé appellants ans- 
wered, and subsequently, having made a tender to the 
respondents of the balance remaining due on the con- 
tract filed a cross-complaint and an amended cross- 
complaint (p. 12) praying, upon the equitable circum. 
stances of the case, that respondents be decreed to 
specifically perform the contract by executing a con- 
veyance to the appellants. ‘To the amended cross- 
complaint there was an answer (p. 16) and upon these 
pleadings a trial was had, resulting in a judgment for 
the respondents, which, on appeal, was affirmed by the 
Supreme Court of Idaho. From the latter judgment 


the present appeal is prosecuted. 


The evidence at large is brought up, and this coh- 


dition of the record requires explanation. We are 


» 


@ 
aware of the Act of Congress of April 7, 1874, provid- 
ing, “That on appeal, instead of the evidence at large, 
a statement of the facts of the case in the nature of a 
special verdict, and also the rulings of the Court on 
the admission or rejection of evidence, when excepted 
to, shall be made and certified by the Court below, 
‘and transmitted to the Supreme Court, together with 
the transcript of the proceedings and judgment or 


decree. oy 


But suppose the Court below refuses to make an 
adequate statement of the facts of the case: refuses to 
make a finding or any statement whatever regarding a 
material issue presented by the pleadings, is the unsuc- 
cessful party without a remedy? May he not request 
the Court below to make such finding or statement, and 
bring the subject matter here upon exception to the 
refusal of that Court so to do, and in that event will 
not this Court look into the record and ascertain the 
facts for itself 2 We venture to believe that it would. 
and, if so, it would be proper in such a case to bring 


up the evidence at large. This is sucha case. 
For example: 


By way of showing that there was no forfeiture 
by appellants of their interests under said contract, and 
no right in respondents to declare the alleged forfert- 
ure, appellants allege in their cross-complaint (Trans. 


p. 14) that at no time since the making of said con- 


1— 
tract have the respondents been able to make the con- 
veyance required therein, and this for the reason, among 
others, that part of the « ontracted property, the Vishnu 
mine, was encumbered by a mortgage for $7,372 and 
interest, executed by respondent Reeser to one Pfeiffer, 
which mortgage was in existence on and prior to the 
27th December, 1883, the day of the alleged forfeiture, 


and still remained uncancelled 


In reference thereto, the respondents in their ans- 
wer to the. cross-complaint, alleged that on said 27th 
December, 1883, they were ready, willing and able to 
have said mortgage released and cancelled of record 
and the premises discharged from the*lien thereof, and 
that they then and there offered to appellants so to do, 
if they so desired and were able to purchase said 
properties, but that appellants then acknowledged their 
inability to make said purchase, or to comply with 
said Exhibit A, or to avail themselves of the same 
(Trans. p. 18.) These allegations of respondents stand 


denied by force of the statute. 


[t will be conceded that a material issue was thus 
presented: for if the respondents were at the given time 
themselves unable to comply with the contract by 
reason of incumbrances existing upon the property 
which they did not offer to remove, and if appellants 


did not waive their right to have them removed, then 


respondents were in no condition to declare or claim a 


} 
’ 


5 
forfeiture, and the time of performance was necessarily 
extended to the appellants, and the obligations of the 
contract continued in force. 

Delavan vs. Duncan. ig N. Y., 485. 

Pomeroy on Spec. Perf., Sec. 337, 381, and cases 


there cited 


Now there was no evidence whatever that the 
respondents ever offered to release this mortgage, the 
existence of which was admitted in the pleading, nor 
was there any evidence that the apellants in any man- 
ner waived their right to have it removed. Assuredly 
the appellants were entitled to a finding on this issue. 
Yet it was found impossible to obtain it. The Supreme 
Court of Idaho simply adopted the findings made by 
the Trial Court. Those findings are mostly conclu- 
sions of law, and entirely ignore this and other issues, 


although the attention of the Court was called to them. 


At the proper time counsel for appellants pre- 
sented to the Supreme Court of Idaho a statement of 
facts covering all the material issues in the case, includ- 
ing the issue regarding said mortgage on the Vishnu, 
and requested the Court to make said statement, as 
provided in the Act of Congress of April 7, 1874, 
above referred to (Trans. pp. 170-177.) The Court 
thereupon entered an order refusing to make said state- 
ment or any part of it, “for the reason,” as stated in 
the order, “that the case was tried before the District 


Court without a jury, and findings of fact and conclu- 


-() 


sions of law. duly filed therein, and judgment has been 
affirmed by the decision of this Court, and by such 


»afirmance such findings are adopted by this Court, 


ind furnish a sufficient statement of the facts of the 


Counsel for appellants thereupon mov ed the Court 
to make a statement of facts as the Court might find 
the facts to be upon the subject matter of each of said 


requests. 
‘The Court O\ erruled said motion and declined 
ke such finding or statement onthe same ground 
hereinbetore set forth.” And the appellants there 


upon duly excepted. ° 
See this order at page 177 of Transcript. 


Having thus failed to obtain a finding or adequate 
statement of the facts of the case. the appellants know- 


her settled practice under. said statute. 


ing of no ot ( 


have been compelled to bring up the evidence at large, 
and would request this Court, in order to prevent a 
failure of justice, to look into it and tind the facts for 


itself. 


Many material facts. however. are settled bv the 


pleadings. ‘Thus the making of the original contract, 
on the roth of September, 1552, which is set forth by 


the respondents as Exhibit “ A” attached to thei: 


complaint, and alleged and admitted to be the contract 


7? 
of all the parties. It also appears from the complaint 
that on the 24th of November, 1883, a few days 
before the expiration of the term limited in the original 
contract, the plaintiffs by a supplemental agreement 
in writing endorsed on the original contract, extended 
the time to the 27th day of December, 1883. This 
instrument is designated Exhibit “C” in the com. 


plaint and is in the following words. 
Dated November 24, 1883. 


“In consideration of the extension of the time of 
the above instrument until and including December 
1883, we hereby consent and agree to take a deed 
for 1367 and one-sixth feet of the Idaho ledge instead 
of 1400 feet as covenanted in the above instrument, 
and to pay interest at one per cent. per month on the 
balance of the purchase money from now until Decem- 
ber 27th, 1883, or any time it is paid prior to that 
date.” 
Witness, etc., (signed and sealed by the pur. 


chasers-appellants ). 


“In consideration of the above covenant we 
hereby extend the time on the within instrument until 
and including December 27th, 1883.” 

Witness, etc, (signed and sealed by the rendors- 


respondents). ‘rans. p. 7. 


5 


It is also admitted in the pleadings that immedi- 
ately after the execution of the original contract the 
appellants brought in the outstanding Kitto lease, 
mentioned therein at an expense of $5,000, and . 
took possession of the properties described in the 
contract, and at once began to mine upon and de- 
velop the same, and so continued diligently to work 
and mine thereon until the 11th day of February, 1884, 
when they were stopped by the service of the injunc- 
tion obtained by the respondents in this case. And 
further, that during said time the appellants paid to 
the respondents, as fast as obtained, one-half of the 
yross proceeds of all ores extracted from the mines, 
the amount so paid on the contract being $21,024. 
On the 29th day of December, 1883, two days after 
the time limited in the supplementnl agreement, the 
appellants paid to the respondents, and the respondents 
received and receipted for $948.96, proceeds of ore 
taken out prior to that date. ~With the knowledge 
and without objection from respondents, the appellants 
expended, from December 27th, 1883, to February 
[1, 1554, in working and developing the property, not 
less than $2,000. Inthe latter part of January, 1884. 
ore taken out by appellants in December, 1883, was 
milled at Reeser’s mill by Reeser’s permission. On 
the 2oth of January, 1884, a chimney of rich ore was 
opened by appellants in the property, which fact was 
known to respondents at the commencement of the 


action (see Complaint, p. 3), thus largely enhancing 


the value of the property. 


> 

While all this was going on no notice or warning 
of any kind was given by respondents to appellants 
that they had forfeited the contract, or that it was at 
an end, or that thev claimed or considered it at an 
end; they tendered no conveyance, and they made 
no demand for possession, or for the balance of the 
purchase money, nor offered to convey the property, 
no notice of any kind until the bringing of this action, 
process in which was served February 11th, 1884. 
Nothing of the kind is alleged by respondents. See 
also testimony of Winkleback 72, Winters p. 46-51. 

It is shown by the testimony that in order to 
obtain the amount paid to respondents, appellants ex- 
pended upon the preperty about $14,000 more than 
the amount of the one-half gross proceeds retained by 
them under the contract, and this sum was expended 
by them before the property began to pay expenses. 


( Winters p. 45.) 


And further, that when the contract was made. 
September 19, 1882, the property as it then appeared 
and in its then condition, was not worth to exceed 
$30,000, and a fair rental for it would have been not 
to exceed one-fourth of the gross proceeds. The large 
amount of one-half gross proceeds was agreed to be 
paid because by the terms of the agreement it was to 
be applied on purchase money. And the enhanced 


price of $40,000 was agreed upon because the defend- 


lO 


ants had the right, under the contract, to apply one- 


half proceeds to its payment. 


Kitto, p. 31-42; Winkleback, 70, 137-8; Winters. 


OD 


In this action the appellants having made a tender 
CO respondents of $21,000, the balance with interest of 
the $40,000 purchase money, filed their cross com- 
plaint praying for specific performance of the contract. 
The delay in all after the 27th day of December, 1883, 
to the time of the tender and filing of the cross com- 


plaint was about six months. 


Respondent Reeser, by his declarations and acts 
during the occupation of the prentises by appel- 
lants, gave the appellants to understand that as long as 
they, the appellants, contin ued continued in good faith 
and diligence in the execution of the contract the time 
of performance montioned therein would not be strictly 
insisted upon, and that a reasonable extension would 


be granted. (Winters, p. 46-51.) 


The foregoing facts are in most part admitted by 
the pleadings; and also established by abundant testi- 


mony. 


I. 


Upon the case as thus presented our contention is, 


The contract was a mutual contract of sale. 


II 


1. A sale. 


Plaintiff's only object was to obtain the forty 
thousand dollars. The contract contemplated pos- 
session and work by defendants in order to obtain the 
means of payment. It provided that one-half of the 
proceeds was to be paid and credited as purchase 
money. The one-half was far in excess of rental, and 
was agreed to by defendants solely because it was 
applicable to purchase money. ‘The purchase by de- 
fendants of the Kitto lease, and the payment of one-half 
instead of one-third proceeds (which was the rental 
tixed in that lease) during the unexpired term, is in- 
explicable only on the supposition of a sale. If de- 
fendants entered as tenants on a rental or royalty of 
one-half proceeds, why should they retire by purchase 
a better lease, paying $5,000 therefor, when the ore in 
sight at that time yielded only $1,500? ‘The supple- 
mental agreement, Exhibit “C,” places beyond con- 
troversy the fact that it ‘was a sale in the contempla- 
tion of all the parties. By it the plaintiffs granted to 
defendants an extension of thirty days, or until Decem- 
ber 27th, 1883, on the express condition that defend- 
ants agree to accept a deed for 1,367% feet of the 
Idaho claim instead of 1,400 feet stipulated in the 
original contract, and to pay “interest at one per cent. 
per month on the balance of the purchase money from 
now until December 27th, 1883, or any time it is paid 


prior to that date.” 


2. It is a mutual contract: in no sense unilateral. 


The defendants “covenant and agree” to entet 
into possession and to mine and extract ore so long as 
they find it profitable and to pay one-half proceeds on 
the purchase price. It was necessary to expend a con- 
siderable sum of money before defendants could ascer- 
tain that the mine could be worked profitably on those 
terms. ‘Worked profitably” in this connection must 
mean that the one-half reserved by defendants shall 
pay expenses. If it would then the other half, being 


applied on purchase money, the working is profitable. 


The defendants agree to work an@ develop, in the 
first instance, at their own expense and took the 
chances of making the mine profitable. It was an 
agreement on their part which made the contract 


mutual. 


There is nothing in this instrument denoting that 
the purchase is optional, or that any future election on 
defendants’ part as to that, is to be exercised. The 
only uncertainty was would the defendants be able to 
complete the payments within the time limited? But 
full payment was not made a condition precedent to 
the existence of the contract. The contract is exe. 


cuted by both parties under seal—a mutuality of obli- 


gation. 
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If anything were wanting the statements of the 
plaintiffs made pending the contract, show that they 


regarded it as a sale. 


See among others. the testimony of Kelly. ‘Trans: 


cript pp. 54-56; of Kitto, Transcript pp. 39—40. 


Winters testifies, (Transcript p. 44): “We took 
possession as purchasers, negotiated as purchasers and 
made payments on the price as purchasers.” 


Ganahl, pp. 134-7. 


W inkleback, pp. 137-9. 
The phraseology of a lease was only the form of 
the undertaking for delivery and assurance of possess- 


lon. 


It is immaterial that the parties call the contract 
a lease if it shows a sale was intended. The intent is 
to be gathered from the whole instrument, and when 
so ascertained it is to be carried out through the name 
given to it and particular clauses tend to show a differ- 
ent intent. 


Chase vs Bradley, «) Nie., 544i. 


Merrill vs. Gore, 29 Id., 2 ps 
Warren vs. Merrifield, 8S Met.. 96. 
Bird Vs. Hlamuilton. \\ . - 208. 


Dubuque vs. Dubuque, 7 lowa, 275. 

Salmon Falls Co. vs. Portsmouth C 

Herryford vs. Davis, toz U.5S., 235, 243-4. 
ha 
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Manifestly the contract was not intended to be al 


lease for no rent is provided for, and if the contract 


Was carried oul there would be no surrender and there 


was no reversion 1n the plaintiffs, and it runs to heirs 


and assions. 


Mutuality is not wanting merely because the ex- 
tent of performance on one side is subject to a contin. 
gency. Such a contingency may excuse performance 
in part, or eventually defeat the object of the contract, 
but it will not make it unilateral. It might be improv- 
ident for the defendants to agree to work the mine and 
take the chances of paying the $40,000 out of one-half 
the ore, even with the privilege of making up any de- 
ficiency with other money, but if they were satisfied 
so to ‘contract, they had a right to do so, and their 
undertaking would be a good consideration for the 
other parties’ agreement to sell. Such an agreement 


is a mutual agreement. 


Being a contract of sale, all the consequences 
based on the proposition that it isa lease, fall to the 


ground. 


Mutuality of obligation and remedy must exist 
when the decree is made; it need not exist before if 


there is a valid contract. 


A covenant to con, ey on payment of a sum of 


money (like the ordinary bond to convey) is binding, 


and will be specifically enforced on acceptance ot the 


Ro aE 
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rs 
one to whom the covenant is made, although by the 
terms of the contract he does not bind himself to pay 


the money. 
Pom, Spec. Perf. Sec. 167 note I, Sec. 166, 169, 
note I. 
(‘orson vs. Mulvaney, ig Pa. St. Sd. 
Willard vs. Tayloe, 58 Wall, 557. 
E wings vs. Gordon, 49 N. H., 444. 


Barnard vs. Lee, 97 Mass., 92. 


14 Pa. St., 112. 
26 Fa. Dhn 249. 
10 Nev., 355. 


Pom. Spec. Perf. Sec. rbd, note at pp. 230-7. 


LI. 


The next inquiry 1s, are the detendants entitled 
to a decree of specific performance of the contract of 


sale. 
They are if they have complied with its terms. 


If they have not complied with its terms, still they 
may be entitled to specific performance if their ap- 


parent default has been waived by plaintiffs. 


# Is time of the essence of the contract? Not 
by its terms; and there is nothing in the subject mat- 
ter or nature of the contract to make it so. It provides 
for a sale of real property and payment of money. If 
there has been a default it is not alleged or pretended 
that plaintiffs have suffered any damage by the delay 


of payment which interest would not compensate. 


as 


And the supplemental contract, Exhibit C, shows that 
plaintiffs have and do consider interest as compensa 


tion for delay in payment, of the purchase money. 


*“‘When time admits of compensation,” says C. ]. 
Gibson, “as it perhaps. always does when lapse of 11 
arises from money not having been paid at a particular 
day, it is never an essential part of the agreement.” 


Feay vs. De Camp, 5 S. & R., 322, 12 Pa. St. 283, 


» 
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QO, 


Time is not ordinarily in equity of the essence of 
contracts for the sale of land. 


1 Storv’s [ke Sec. 776 


ies ae 

Lonow rth vs. ‘Tavlor, i 4, Pet. ! 
Pritchard vs. Todd, 35 Conn., 41 
W aters Vs Travis. 9 John, 150. 
Sharp vs. Trimmer, 9, C. kK. Green. 422. 
Young vs. Daniels, 2 Lowa, 126. 

Hall vs. Delaplaine, e Wis, 206. 

Roder vs. Neal, | ; W. Vaa 2 
White and Tudor, L., Cas. in Eq., 1110, tite. 
Waterman on spec. Perf... Secs. 162, 466, 407. 

Lad. 155, p. O29, Nn. I. Sec. 1O1, p. O35, Sec. 193, 47! 


i> . i a r . ~_ 
Pom, on Spec. Perf., Secs. 2qg2, 276. 


‘To take a case out of this general rule the parties 


: - al : P 2 . | aa e . 
must plainly stipulate in a proper case ‘that time shall 
ly 


‘ 


e ot the essence of the contract, or there must he 


something known in the circumstances of the partic 


or something in the nature of the property to make ‘it 


‘ 
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It is not enough that the parties have mutually 
agreed that their respective acts shall be done at or 
before a day named, or that the defendants’ undertak- 
ing is in the form of a bond, and the condition requires 
certain acts to be done after or contemporaneousl) 


with some act to be done by the obligee. 


Steele, vs. Branch, 40 Cal., 3. 

Moole vs. Seriven, 33 Mich., 500. 

Gibbs vs. Champion, 3 Ohio, 335. 

D’ Arras vs. Kevser, 26 Pa., St. 249. 

Edgerton vs Peckham, 11 Paige, 352. 

Hall vs, Delaplaine, 5 Wis., 206. 

DeCamp vs. Crame, ig N. J., Eq., 166, 5 S. & R.., 
323. 


The contract provides for payment on or before a 
given day, but expressly stipulates that the defendants 
will upon default in payment surrender possession to 
the vendors “upon demand, claiming their right to re- 
enter.”” Thus the plaintiffs reserve to themselves the 
option to end the contract. by making demand, or to 
continue it in force by making no demand. In such 
cases the vendor cannot treat the default alone as ter- 
minating the contract, but he must give prompt and 
unequivocal notice and make demand 
Pom. Spec. Perf., Secs. 393, 375, 379, 350. 

Miller vs. Steen, 30 Cal., 403. 

DeCamp vs. Feay, 5 S. & R., 323. 

Wells vs. Smith, 31 Am. Dec., 275 note. 

Edgerton vs. Peckham, 11 Paige, 352. 

Leard vs. Smith, 44 N. Y., 618. 

Clark vs. Lyon, 35 [Il., 105. 


[S— 


As interest is generally ample compensation for 
delay in payment of money, any stipulation, which, if 
literally carried into effect, would give very much 
more, will be treated as a penalty and disregarded. 

Pom. on Spec. Perf.. Sec. 374 and note, 392, 332. 
250, Zo1, 2 1d and note. 

2 Story’s Eq., Secs. 1314, 1315. 

1 Pom. Eq., 450, 40 Cal, 3. 


2 White and Tudor, L., case in Eq., 1134. 


» 


Barnard vs. Lee, 97 Mass., 92 
Jones vs. Robbins, 29 Me.., 35). 


Knott vs. Stephens, 5 Oregon, 239, 240-1. 


This contract contains stipulations of various de- 
vrees of importance—to pay the purchase money, to 
work the mine in a miner-like manner, to keep it clear 
of liens, stipulations as to milling and cleaning up ores, 
receipting for bullion — minute directions as to the 
manner of doing all these things; and it expressly 
provides for surrender and re-entry on failure of the 
defendants to comply with any of its provisions, how- 


ever slight and unimportant. Such a provision is uni- 


formly treated in all jurisdictions as a penalty, and the 


party, although in default, will be relieved from the 


effect of the clause and from the forfeiture. 


Pom. on Spec. Perf., Sec. 391-2. 

2 White and T. L. cas. in Eq., 2063, 1134, 2044. 
Kemble vs. Farren, 6 Bing., 141, 
Nevil VS. Rossman, 1s Barb. 50. 
Beary vs. Wisdom, 3 Ohio., St. 244. . 
Shreve vs. Brereton, 1 P. F. Smith, 175. : 
Richmond vs. Robinson, 12 Mich., 193. 
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Land Co, vs, Perry, 23 Kan., 140. 

t Pom. Eq,, Sec. 450, 451. 

2 Story’s Eq., Secs. 1314, 1315. 
Steele vs. Branch, 40 Cal. 3. 

Barnard vs. Lee, 97 Mass., 92. 

Henry vs. Tupper, 29 Vt., 36. 
Remington vs. Irwin, 14 Pa., St. 143, 


A court of equity always relieves against a for- 
feiture for breach of condition subsequent when such 
breach is involuntary and not wilful. 

Pom. Spec. Perf., Secs. 334, 335, 336. 
Waterman’s Spec. Pert., Sec. 437, 466 and note p. 
643, Sec. 467. 


Making full payment by the day named in the 
contract, if a condition at all, is a condition subsequent; 
for it did not necessarily preceed or accompany the 
vesting of the estate. 

Pom. Spec. Perf., Sec. 335. 
Underhill vs, Saratoga R. Co., 20 Barb., 455. 

This contract on its execution vested in the de- 
fendants an equitable interest and estate in the con- 
tracted premises; for by and under the contract they 
were let into possession. ‘They developed and im- 
proved the property, largely increased its value, and 
paid a large sum on the purchase price, and this be- 
fore the day fixed for final payment. 

Pom. on Spec. Perf., 334, 335, 336, 337, 339. 379: 


381 and note 494, 404, 334, 335, 314, 15. 
2 White and Tudor, L., cas. in Eq., 1134. 
Wells vs. Smith, 31 Am. Dec., 278 and note. 
Ewing vs. Gordon, 49 N. H., 444. 
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Bernard vs. Lee, 97 Mass., 97. 
21 Wall, 309; 1: Paige, 352. 
O’Fallon vs. Kennerly, 45 Mo., 127-5. 

The sanie is true when the contract gives to the 
vendee merely an option to purchase. The estate 
vests subject to be divested afterwards by omitting to 
exercise the option, which would be a condition subse. 
quent, 

Ely vs. Beaument, 5 5. & R., 124. 
Kerr vs. Day, 14 Pa., St. 112, 114-16. 
Maddock vs. Astbury, 32 Ws Jey Eq. ISI, 1532. 

The argument that the nature of this property is 
such as to make time for the payment of the moncy 
essential, independently of the intent and agreement of 


the parties, seems to us wholly without foundation. 


The changes in the value of the property during 
the period of the contract are within the contempla- 
tion of the parties in making the bargain. The vendee 
must bear all loss from depreciation, and is entitled to 
the gain if the value is increased. 

Pom. 5. P., Sec. 322 and note 1. 
Willard vs. Tayloe, 8 Wall., 558, 571. 
Pom. 5S. P., Sec. 354, p. 45*, note 2. 


If the vendee should lie by and delay to take ad- 
vantage of fluctuations a court would infer bad faith. 
But if so large a part of the purchase money has been 


paid that the vendor could not suffer a loss from any 


fluctuations in the price, the doctrine would not apply. 
McLaughlin vs, Shields, 12 Pa., St. 283. 
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‘The conduct of the defendants under the contract. 
their steady work, their payments, efforts to raise the 
money by re-sale, the developments of ore, the large 
and steady advance in the value of the property caused 
thereby, preclude the supposition of any intention on 
their part to abandon the contract. They made no 
pause—manitested no hesitation—were eager to com- 
plete the purchase, relying on the repeated assurances 
of plaintiffs of indulgence in the matter of time. They 
were diligently and expensively pressing the work and 


their negotiations for a re-sale. 


A gold mine is of more stable value, less liable to 
fluctuations from extrinsic causes than even agricul- 
tural land. ‘The idea that specific performance will 
not be decreed of a contract of sale of mining property 
rests upon the authority of some English cases cited in 
Pomeroy’s Specific Performance, section 385, page 
457, note. No American case is cited to support it. 
The application of such a doctrine to a country like 
Idaho and the adjacent States and Territories, where 
the chief pursuit of the people is mining, and where 
the bulk of the property is mining property, would be 


ruUInNOUS. 


Felger vs. Coward, 35 Cal., 650. 


But even if time had been originally of the essence 


’ 
| 


of the contract, the plaintiffs waived its essentiality by 


extending it, by assurance of indulgence. by recogni- 
fion of the contract after the time fixed for consun)- 
mating the ale, and by tailing to qualify themselves to 
convey according to the agreement 
The 27th day of December, 1853, was a day tixed 
for two things to be done—payment by the defend 
ants, and delivery of a deed by the plaintiffs. Neithes 
of them acted on that day; neither sought the other 
eae — = , 

prepared to fulfill, offering to fulfill, and demanding of 
the othe then concurrent act. Both parties resided 
in the same town. Prompt payment 1s required for 
the benefit of the payee, and if he must do something 
at the same time to enable him to receive it, and he 
CLOCS Ti i sc i eran CSS () C~¢ eC] = dou CJ 
loes not put himself in readin to receive it by doin 
that act, he waives the benefit of having the money at 
that time, and is treated as having prevented the pay- 
ment. erftormance or an ofter to pertorm is a condt- 
tion precedent to the right of either party to insist 
upon performance by the other. 

Leard VS, Smith, L4 N. \ oe OLOD.~ 

Barron vs. Frink, 30 Cal., 488. 

Hill vs. Griggsby, 35 Id., 656. 

Crabtree vs. Linings, 52 IIl., 


. 
Swan vs. Denny, 22 Pick., 45 


Campbell Vs, Gittings, ce Ohio. 347- 
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Barbee vs. Willard, 4 McLean, 356. 
Warren vs. Wheeler, 21 Me., 454. 
lLlowe vs. llunting, 1s Id... 250. 
Smith vs. Lewis, 26 Conn., 110. 
Leonard Vs. Bates, I Bla kf. rrr 


Jones vs. Marsh, 22 Vt., 144. 
2 Chitty on Cont., 1054 ind note. 
Miller vs. Smith, 65 Mo., 214. 
. brasswell vs. Pope, 52 N. C... 62. 
Johnson VS. Jac kson, Of: \m. Dec » S22. 
by thus allowing the day fixed in the contract to 
pass, the parties consented to the continuance of the 
contract in force. each having a reasonable time to 
perform, but either could by notice fix an essential 
time. Neither party exercised this right. Without 
reasonable notice fixine a time, a sudden announce- 
ment by either party that the contract is ended would 
have no effect whatever. 
The plaintiffs could not by a sudden demand after 
: the day put an end to the rights of defendants. They 
made this sudden demand by bringing this suit, and 
and took possession, depriving defendants of the power 
of fulfilling—. taking away the rich ore which they ad- 
mitted was in the mines. 
Murphy vs. Lockwood, 21 IIl.. 611. 
Peck vs. B. Co., 69 IIl., 204, 205. 
Allen vs. Woodruff, o6 Ill... 11. 20. 
W alters vs. Miller, to lowa, 120. ‘S Ohio, 201. 
The continued existence of the contract was rec- 
ognized bv plaintiffs on the 20th ot December. 15d 2, 


two days after the plaintiffs say it expired, by their 


4 


receiving %948.96 on the purchase money. It was 


paid atter the allegved default, and re4 eived by the 


plaintiffs without notice, protest or warning, or any 
er. nat they considered the contract at an erd 
ntimation that they considered the contract at an end. 


his was acquiescence, Waiver. 


After the 27th of December, 1853, the defendants 
continued to work the mines, expending $2,000 in 
labor and supplies, making extensive developments 
and improvements, discovered and opened about Janu 
ary 20th, 1884, a new and valuable body of ore, mined 
out and filled the bins with ore from this body, con- 
tinued to mill their ore at Reeser’s mill. Reese 
knew all this and made no objection, gave no notice o1 


—s 


warning, but encouraged it. He gave the Cavanaugh 
extension. Settle knew it. must have known it from 
Reeser. with whom he was then 1n correspondence. 


and he made no objeetion, gave no notice or warfning. 


a ‘The acquiescence Ot the vendor in the efforts a) 
the vendee to perform after the day, or in expenditures 
made by the vendee for that purpose, or in receipt of 
moneys paid in part performance after the day, or if he 
does anything to deceive or mislead the vendee, he is 
estopped from insisting on torteiture.” 

Pom. Eq., 451. 
W harton on Cont., Soo. 
Lounsbury vs. Beebe. 16 Conn., 291. 


Ah! vs. Johnson, 20 Llow. U. Ss 


At 
i 

tw 
tw 


» 520, 
Longworth vs. Tavlor, 1 1 Pet., 176. ° 


‘Green vs. Finn, 35 Conn., 182-2. 
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Pritchard vs. Todd, 38 Conn., 413. 
Remington vs. Kelly, 7 Ohio, 103. 
Ashmore vs. Evans, 11 N. J. Eq, 151. 
Laverly vs. Hall, tg lowa, 526. 

Ewing vs. Gordon, 49 N. H., 460-1. 
Williston vs. Williston, jt Barb., 635. 


Fallon vs. Kennerly, 45 Mo., 127. 


Kitto testifies (Transcript p. 41) that defendants 
worked all through January and to the r1th of Febru- 
ary-~seventeen men to January sth and five men from 
then to February rith. Of this reduction of force 
Reeser said to Winters, “ You are working right, 


now.”: (P. 47.) 


As to expenses for wages and supplies amounting 
to $2,000 in January and February, 1884, see Winters 


and Kitto (Transcript p. 51, 41). 


The payment of $948.96 on December 29th, 1883, 
on purchase money, is admitted in the pleadings, being 


alleged by the defendants and not denied. 


Also admitted in pleadings that defendants’ work 
and expenditures after December 27th were with the 
knowledge and without objection from plaintiffs. (See 
amended cross complaint and answer thereto. Also 
testimony of Winters.) 

Winters testifies that in January, 1884, Reeser 
gave us every encouragement to go on, my room was 
his headquarters, very friendly and cordial. (Tran- 


script, page 46-7.) 
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Reese always encouraged us to FO On, saying we 


would have time to work out. (‘Transcript p. 46, 49. ) 


The day before Reeser went to Boise, January 
22, 1884, he said he was going to look out for my and 


his interest and see that Settle did nothing to injure 


us. (Transcript p. 49, 50.) 


Reeser authorized the Cavanaugh extension in 


January. (Winters, Transcript p. 48.) 


About January 30th, crushed thirty tons of ore at 


Reeser’s mill. (‘Transcript p. 50.) 


The ore was milled and handled in all respects as 


7 
prescribed by the contract. (Pleadings. 


Settle said to Vineyard that if defendants paid 
$15,000 or $20,000 within the time, it would. show 
that they could pay for the property, and he would 


give them further time.. (Vineyard Trans, 57-58.) 


In December, 1883, Settle said to Waldron he had 
made sale of the property, would be glad to have it 
consummated, and was willing to give time, and 
seemed anxious to have the sale go on. (Transcript p. 


55-59. 


In November, 1883, Reeser said to Waldron, he 


hoped defendants would raise the money. He was 


a 
+ 


very friendly to defendants, and willing to give any 


~"e 


reasonable time. (Trans. p. 59. See also the testi- 
mony cf Winkleback, etc., new ore body. Reeser saw 


it, 37-3.) 


But another and conclusive reason exists why the 
plaintiffs could not put an end to the contract on the 
assumption that defendants were in default. The 
plaintiffs were not able to made the required convey- 


ance. 


There had never been a time after the making of 
the contract when plaintiffs could exeente such a deed 
as they agreed to deliver. There have always been 
defects in the title, and encumbrances on the property. 
Their undertaking was to convey all the properties 
described in the contract, by good and sufficient deed, 
free and clear from all encumbrances. This they have 


not been able to do at any time. 


The defendants were entitled to a deed which would 


convey a perfect indefeasible and unincumbered title. 

Waterman on Spec. Perf., 414, 419 and note, see 
436. 

Burwell vs. Jackson, g N. Y. (5 Seeden) 536. 
Fletcher vs. Barton, 4 Id., 400. 
Delavan vs. Duncan, 49 Id., 485. 
Porler vs. Noyes, 2 Greenlf, 22. 
Brown vs. Gammen, 14 Me., 276. 
Abendreth vs. Granwich, 29 Conn., 356, 364. 
Stow vs. Stevens, § Vt., 27. 
Strick vs. Riera, 16 Wis., 27 
Parker vs. McAllister, 14 In 
Owings vs. Baldwin, 5 Gill., on, 


* 
be 


> 


Pom, on spec. Perf., sec 304. 


Id. 348 and note 1, p, 423, sec. 351. 337- 
2 Wheaton, 290. 


| Peters, 455. 


The following defects and incumbrances exist upon 


the pre yperty 


first. A mortgage on the Vishnu claim for 
$7,372.50, and interest executed by plaintiff Reeser to 
one Pfeifer. (‘Transcript pp.. 50-51.) 


Second. Five feet undivided of the Idaho, belong- 
ing to John Dunlay. (Transcript, p. 51.) 
i ° 
Third. The fee to all to all the property was in 
the government, and not even a possessory title to 
any of it was in plaintiffs, except the Idaho and Vishnu. 


(Transcript, p. 51, 14.) 


The existence of the mortgage is admitted in the’ 
pleadings. (See amended cross complaint and answer 


thereto. ) There is no evidence that plaintiff evel 


offered to release it. 


IV. 


But even if the plaintiffs’ theory of the contract were 
accepted and considered in connection with the estab- 
lished facts, the result would be the same. The plain- 
tiffs allege that the agreement between the parties 
was, that defendants should have a lease of the prem- 
ises to expire on the 27th day of November, 1883, and 
should pay a rent or royalty of one-half the proceeds 
therefor, and should have an option to purchase the 
premises at any time, on or prior to said date, for the 
sum of $40,00, less the rent theretofore paid. And 
upon failure to make such payment on or before such 
date, defendants should at once and forever forfeit all 
right to said premises, and to the possession thereof, 
and at once surrender the premises to plaintiff. (See 


plaintiffs’ answer to cross-complaint. } 


In connection with this version of the contract 
take the undisputed facts of the case as given at pages 


— of this brief. 


Now the payment of one-half proceeds being far | 
in excess of rental. and by the terms of the contract to 
apply on purchase money, was, especially as defend- 


ants were not bound by the contract to work or real- 


3° 


ize any procecds, properly considered the declaration 


of defendants’ option to purchase from the first pay- 


ment. It could nol have ay Cn paid simply as rent, but 
} ] t . 
only because it also formed a part of the purchase 
money. <A binding contract of sale existed therefore 
Le the P : But if t} : } — ed : 
trom the first payment. nit if this be denied, it must 


be conceded that from No\ ember. 4, [55 3, the date 
Ol exhibit sy, Oa the contract of sale existed. for the 
payments made and to be made are therein designat- 
ed purchase money, and defendants thereby agree to 
pay interest on the balance of the purchase money, 
and there is nothing in the contract which makes pay- 
ment in full a condition precedent to the existence of a 


contract of sale. ‘The contract being In existence then 


from November 24, 1583, can defendants claim the, 


) 


benetit of that contract 7 


The defendants did not pay on the 27th of De 
cember, 1883, the termination of the thirty days un. 
disputed extension, and defendants took no steps to 
enforce their asserted right to a_ specific performancs 
until on the day of June, 1884, they filed their 
original cross-complaint in this action which was com- 
menced February 6th, 1884, in which cross-complaint 
they pray fora specific performance against plaintiffs. 
Before fling they made a tender of the balance of the 


_ 


‘ 


purchase money with interest, which is pleaded in the 


cross-complaint. Here is a delay of six months: which 


must be excused by defendants 
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Against this delay, and as excusing it, we’ have 
the continued possession of the defendants down to 
the commencement of this action in February, 1884. 
Delay does not operate ‘against a purchaser 1n posses: 


sion. 


But this possession must have been as purchaser, 
not as tenant, and the vendor must have known, o1 
have been bound to know, that the defendants claimed 
to be in possession as purchaser under the contract of 


purchase. 


Now the payments of defendants possessed a two- 
told quality—it as contended by plaintiffs they were 
rent, they were also purchase money by the express 
terms of the contract. ‘The amount of the payments 
was fixed at one-half proceeds because they were 
made applicable to the purchase money. Simply as 
rental, they could not have exceeded one-fourth. So 
that in making those payments the defendants believed 
justified by the terms of the contract as stated by the 
plaintiffs themselves, that they were not merely pay- 
ing rent, but also obtaining a credit on the purchase 


money. 


But let us say, if the plaintiffs will have it so, that 
at tirst the payments were not actually applied to pur- 
chase money, still they had that potential quality—they 
might be so applied—it was within the contemplation 


of the parties and within the terms of the contract as 
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as stated by plaintiffs, that they could be so applied, 
And now, when we look at exhibit “C” we find that 
at that time the were, 1n point of tact, so applied by 
all the parties to this cause. ‘The evidence of this 
fact exists in the written language of exhibit “C” un- 
der the hands and seals of all the parties. It is a fact 
which is not controverted, and it is not pretended that 
exhibit “C” is tainted by any fraud or misrepresenta- 
tion, or that it does not set forth the exact intention of 
the parties. In that exhibit the defendants agree to 
accept a deed for a less number of feet and to pay in- 
terest on the balance. not of the rent, but of the pur- 
chase money, and it was expressly in consideration of 
their agreement to do these two things that plaintiffs 


granted the extension of thirty days. 


So that if not from the date of the first payment 
of one-half proceeds, still certainly and beyond all con- 
troversy, from November 24th, 1883, the date of ex- 
hibit “‘ C,” the defendants claimed to be purchasers, 
owing not rent, but purchase money. From that date 
defendants claimed to be, and were, in possession as 
purchasers, and the plaintiffs knew and admitted it as 
a fact. It was conceded by the terms of exhibit “C’ 
that from that date defendants were liable only for 


purchase money and interest. 


In addition to mere possession the defendants ex- 


pended upon the property, in developing and improv- 


“3 
ing it, after December 27th, 1883, with the knowledge 
and without the objection from either of plaintiffs, not 
less than $2,000. Being in possession as purchasers, 
the. improvements and expenditures were made as 
purchasers, and thereby an additional body of valu- 
able ore was discovered in the mine. The same re- 
marks apply to the milling of ore at the Reeser mill in 


Jannary, 1884. 


In addition to possession and improvements, de- 
fendants on the 29th of December, 1882, after their 
alleged default, paid to the plaintiffs $948.96, and 
plaintiffs received and receipted for it. Being then in 
possession as purchasers, defendants paid and plaintiffs 
received this sum on the purchase money, for only 


purchase money was due to plaintiffs. 


And in addition to possession, improvements and 
payments after the day as purchasers, the plaintiffs, by 
reason of the mortgage on the Vishnu and other defects 
of title, were and have always been, unable to comply 
with the contract on their part by conveying a good 


and unincumbered title to the property. 


The defendants’ apparent delay of six months is 


therefore amply excused. 


First—By their possession and improvements as 
purchasers after the day of their alleged default, 
with the knowledge and without objection from the 


plaintiffs. 
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Without considering in detail the various assign- 


vhich has perhaps been suthciently discussed 
eady, we remark in conclusion, that the findings of 
the Trial Court which were adopted by the Supreme 
Court of Idaho, besides being wholly inadequate as a 
tatement of the facts of the case, and in many partic 
lars contradicted by the admissions contained in the 


the erroneous assump 


pleadings. are also vitiated by 
tion that the contract. Exhibit “ A.” 1s a lease and not 


contract of sale And such as they are they do not 


Warrant the wavrment. (On the cor trary. taken in con- 
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Respectfully submitted. 

M. KIRKPATRICK. 
tae rney for Appellants. 
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IN THE 


Supreme Court of the Anites States. 


October Term, 1889. 


loun B. Winters. FRANK GANAHL, and 
JoHn WINKENBACH, Appellants, 


re No. 06. 
GEORGE F. SETTLE and Jacop ResseR, | 
Appellees. 


Appeal from the Supreme Court of the 
Territory of Idaho. 


- 


Brief for Appellees, by Samuel Shellabarger 
and J. M. Wilson. 


The action below was commenced in the District Court 
of the Second Judicial District of the Territory of Idaho 
(R.,1) by the appellees, George F. Settle and Jacob Res- 
ser, against John B. Winters, Frank Ganahl, and John 
Winkenbach, defendants, by petition filed February 4, 
1884 (R., 8), the scope and object of which was to restrain 
the defendants from entering on or interfering with the 
possession of the mining property described in the bill, 
or extracting ores from the mines, or removing the same; 
and for an accounting concerning ore taken out of the 
mine by them; such accounting to be pursuant to obli- 


to a stipulation. 


was overruled at the June Term, 15854. 


gations created by Exhibits “A.” “B,.” and “C,” attached 
to said petition. (R., 4 to 7, inclusive.) | 

The facts in the case were found by the court pursuant 
(R., 20, fol. 52.) 

On the 21st of February, the defendants below, appel-’ 
lants here, demurred to the petition (R., 8), and the same 


(R., 9.) 


An amended answer was filed by defendants on July 
(R., 9 to 12, inclusive.) 

A cross-amended complaint was filed, by defendants 
below, July 8, 1884 (R., 16), praying for 


A specific per- 


formance of what they call “a contract of purchase,” as 


“2. 


embodied in said exhibits 
16, inclusive. ) 


The answer by the present appellees to the said cross- 
complaint was filed July 18, 1884. (R., 16 to 20.) 

On the 27th of January, 1885 (R., 20), the parties, by 
their counsel, entered into a written stipulation, agree- 
ing, in substance, that the questions of law. and fact 
should be found by the judge, and judgment rendered 


thereon, at a term named in the stipulation, Ke. 


The law and the facts found by the court are em- 
bodied in the record, at pages 21 to 24, inclusive, the 
findings being dated April 18, 1885. 

The judgment of the District Court was rendered on 
the 28th of May, 1885. (R., 
The judgment embraces said findings of fact and con- 
clusions of law, and makes the same a part of said judg- 
ment; and, on them, the court decrees that the defend- 
ants be perpetually enjoined from interfering with the 
mining property described in the complaint; that the 
complainants are entitled to an accounting with the de- 
fendants concerning the ore taken from said mines, and 
refers the matter to A. L. Richardson, Esq., clerk of the 
court, to take the account; and further orders that the. 
defendants take nothing by their cross-complaint and 


amended cross-complaint, and orders them dismissed : 
and that the defendants are not entitled to any restrain- 
ing order, restraining the plaintiffs from the enjoyment 
of said mining property pending the appeal that might 
be taken, and that plaintiffs recover costs. 

A motion for new trial was submitted by the detend- 
ants, stating, in extenso, the grounds of the motion, which 
was overruled. (R., 26 to 30, inclusive.) 

The “ statement on appeal " begins on page 50 of the 
Record, and states that, the parties consenting thereto, 
the action on the original and cross complaints was tried , 
before the judge at chambers, and .was had without a jury; 
and that the following proceedings and testimony were 
‘aken. on the trial; that the testimony introduced by 
the plaintiffs was Exhibits “A,” “B,” and “C;” and, 
thereupon, plaintiff rested. 

The said “ statement on appeal” then proceeds to give 
the oral evidence delivered on behalf of the defendants, 
which extends to page 153 of the Record ; and is certified 
toon the 29th of May, LSS5. by Broderick, district judge. 

On appeal of the case to the Supreme Court, that court 
affirmed the judgment of the District Court, this on the 
Sth of March, 1880. (R., 158.) 

The defendants below applied to the Supreme Court 
to make a set of “special findings,” numbered from one 
to twenty, beginning on page 170 and ending on page 
177 of the Record, which was refused by the judge, for 
reasons set forth in the order entered the 6th of March, 
LSS6 (R., 177), where the court Says : . 


“The court refuses to make said findings, or any of 
them, for the reason that the case was tried before the 
District Court without a jury, and on findings of fact and 
conclusions of law duly filed therein; and the judgment 
has been affirmed by the decision of this court, and by 
such affirmance such findings are adopted by this court, 
and furnish a sufficient statement of the facts in the case,” 


A repetition in this brief of the facts as found by the 
court is unnecessary, because they are conveniently and 
fully accessible in the Record, pages 21 to 24. 

Any additional statement of facts required for the pur- 
puses of this brief will be stated as the argument proceeds. 

We shall in the main make this brief a reply to the 
positions of the brief for the appellants. 

The statement of the first position of the appellants 
begins at bottom page 12, and is one wherein they insist 
that, since the evidence at large is brought into the 
record, and since the court below did not find as to cer- 
tain facts, which appellants allege were material, and 
not passed upon, or covered, by the findings of fact 
below, therefore, this court shall review the entire body 
of the evidence set forth in the “ statement for appeal,” 
und find the facts according to the contention of the 
appellants. 

Appellants say (on page 3 of their brief) that this 
court must make these special findings, notwithstanding 
the provisions of the act of Congress of April 7, 1884 (18 
Stats., 27, 28), which authorizes the abolishment of the 
distinction between chancery and law practice, and 
provides— 3 

“That on appeal, instead of the evidence at large, a 
statement of the facts of the case in the nature of a 
special verdict, and, also, rulings of the court on the 
admission or rejection of evidence when excepted to, shall 
be made and certified by the court below and transmitted 
to the Supreme Court, together with the transcript of the 
proceedings and judgment or decree.” 


The reply to this position of counsel, urging that you 
must retry the facts in this case, because the judge 
refused to find certain facts wanted by the appellants, 
and that, hence, injustice will result if you fail to go 
through the evidence and pass upon said omitted facts, 
is obvious and conclusive. 


The appellate jurisdiction of this court being such as 
is prescribed by statute, and no other or greater, you 
were early after the enactment of said act of April 7, 
1874 (18 Stats., 27), brought to the determination of the 
question what appellate powers are conferred by said act 
of April 7, 1874. 

The first case in which this question arose was String- 
fellow v. Cain, 99 U.S., 610, where you held— 


(1) That in a case not tried by a jury your appellate 


jurisdiction can only be exercised by appeal. 


(2) That the Supreme Court of the Territory, on such 
appeal, was called upon to decide whether the evidence, 
disclosed by the “ statement for appeal,” was sufficient to 
sustain the findings of fact, and, if it would, whether 
they (the findings of fact) would support the judgment. 


(3) Thatif the Supreme Court of the Territory reversed 
the judgment because the evidence does not sustain the 
findings, other findings must be made, before the case 
can be put in a condition for hearing in the Supreme 
Court of the United States; but if it has all the evidence 
which could be considered below—should the case be 
remanded—the Supreme Court of the Territory can state 
the facts established by the evidence, and render a judg- 
ment. On appeal to the Supreme Court of the United 
States, the case, if otherwise properly here, will be deter- 
nined upon the facts so stated. 


(4) That if the findings of the District Court be sus- 
tained, and its judgment affirmed, or if its judgment be 
reversed for the reason that the findings are not sufficient 
to support the judgment, such findings are, in effect, 
adopted by the Supreme Court of the Territory, and they, 
(the facts so adopted by the Supreme Court of the Terri- 
tory), for the purposes of an appeal to the Supreme Court 
o. the United States, furnish a sufficient statement of the 


ty 


facts of the case within the meaning of the act of April 
7, 1874. 


Here, then, you explicitly held, that before this court 
can try a case on appeal, under this statute, there must 
be a finding of facts by the Supreme Court of the Terri- 
tory, either by its own finding on review of the testimony, 
or by its “ adoption” of the findings of the District Court: 
which findings, in this court, furnish the only tacts that 
ean be looked to as the basis of the judgment or decree 
of this court; that you are here,on such appeal, contined 
to the facts established by the findings of the Supreme 
Court of the Territory, and can make no findings of your 
own based upon testimony embodied in the statement 
for appeal. : 

The next case in which this statute came into notice 
in this court, as to what facts you can consider here, is 
that of Neslin v. Wells, 104 U.3S., 428. 

Upon this point, in the opinion by Matthews, Justice, 
in that Cuse, this court Says: 

“Under the second section of the act of Congress of 
April 7, 1874, c. 80 (18 Stat., pt. 3, p. 27), concerning the 
practice in territorial courts and appeals therefrom, as 
explained in Stringfellow v. Cain (99 ty S.,610), the pres- 
ent appeal rightly brings into review the decree of the 
territorial Supreme Court, affirming the decree of the 
District Court: but we are not at liberty to consider any- 
thing, as embraced in the statement of the facts, required 
by the statute, except the special findings of the District 
Court, adopted by the Supreme Court in its general judg- 
ment of affirmance. This excludes the consideration of 
the exceptions taken in the District Court in the courss 
of the trial, and noted in the statement filed in that court 
as the basis of the motion for a new trial, and leaves, as 
the sole question for determination here, whether the fae/s, 
as found, justify thre decree sought ta he reve rsed.”’ 


Here you explicitly decide the exact point now under 
consideration, where you sav: 


- 
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“The present appeal rightly brings into review the 
decree of the territorial Supreme Court, affirming the 
decree of the District Court; but we are not at liberty to 
consider anything, as embraced in the statement of facts 
required by the statute, except the special findings of the Dis- 
trict Court adopted by the Supreme Court in its general 
judgment of affirmance.” 


The same thing is reaffirmed by this court in Davis v. 
Fredericks, 104 U.S., 619%. 

The same thing is, if possible, still more explicity re- 
peated in the case of Hecht v. Boughton, 104 U. 8., 236, 
where this court says, regarding the effect of this statute: 


“This statute seems to us conclusive of the present 
motion. In allowing legal and equitable remedies to be 
sought in the same action before the territorial courts, 
Congress saw fit to establish an inflexible rule by which it 
could be determined whether a case should be brought 
here from those courts for review by writ of error or ap- 
peal, and provided that cases tried by jury should come 
on writ of error and all others by appeal. This makes 
the former proceeding depend on the single fact of 
whether there has been or not a trial by jury. (String- 
fellow v. Cain, 99 U.S., 610.) We are not to consider the 
testimony in any case. Upon a writ of error we are con- 
fined to the bill of exceptions, or questions of law other- 
wise presented by the record; and, upon an appeal, to 
the statement of facts and rulings certified by the court 
below. The facts set forth in the statement which must 
come up with the appeal are conclusive on us. Under 
these circumstances, the former proceedings to get a re- 
view is not of so much importance as certainty about 
what is to be done.” 


Here you again repeat that— 


“We are not to consider the te stimony in any Case. Upon 
a writ of error we are confined to the bill of exceptions, 
or questions of law otherwise presented by the record, 
and, upon appeal, to the statement of facts certified by the 
court below. The facts set forth in the statement which 
must come up in’ the appeal are conclusive on us.” 


Q 


This act of April 7, 1874, was again similarly inter- 
preted in the case of Grey v. Howe, 108 U.5., 13. 

There this court, referring to the said act of April 7, 
SAYS: 

“Since the act of 1878, supra,” | mistake, 1874 1s the 
statute named, supra, | “the evidence at large is not be trans- 
mitted here from the courts of the Territories ; but, in lieu 
of the evidence, ‘a statement of the facts of the case, in 
the nature of a special verdict.’ In Stringfellow v. Cain, 
99 U.S., 610, it was held, if the finding’s of the District 
Court were sustained, and a general judgment of aftirm- 
ance rendered in the Supreme Court, the findings of the 
District Court, thus approved by the Supreme Court, 
would furnish a sufficient statement of facts for the pur- 
poses of an appeal to this court.” 


Again, in Eilers v. Boatman ef a/., 111 U.S., 357, the 
same thing is repeated by this court in the following 
words: a 

‘By chapter 80 of the act of Congress approved April 
7, 1874 (18 Stats., 27), this court Is required to accept the 
findings of fact by the Supreme (ynurt of the Territory as trie 
On appeal fo this court. (See Stringfellow vy’ Cain. 99 UU. 
s., 610; Heeht v. Boughton, 105 U. S., 235.)” 


These cases, now gone over with unnecessary fullness, 
establish, beyond all question, the proposition that this 
court is without power, under said statute, to look outside 
of the facts found by the Supreme Court of the Territory. 

There is no power to embody in the statement for 
appeal, or othérwise, the evidence at large, and its em- 
bodiment is wholly unauthorized by law. 

The point here presented is not one where this court, 
on appeal, can exercise a discretion, as to departing from 
the findings of fact affirmed by the Supreme Court of the 
Territory, and placed in the record: and all conten 
tions to the contrary are conclusively overruled by th: 
cases to which we have pointed. 

Again, the “hardship,” and failure of justice, which is 


‘) 


pointed to in the opposing brief (p. 3, et seq.), which 
would result if you refused to find the facts, from the 
evidence at large, which are wanted by appellants, are 
imaginary. 

If the findings of fact asked for are refused, because, in 
the opinion of the court, the evidence does not warrant 
the demanded finding, then the “hardship” is the hard- 
ship of a litigant suffering a judicial defeat in the courts, 
and this can hardly be said to be an unusual 
“ hardship.” 

If the case put by opposing counsel, of refusal by the 
judge to find, is a case where he palpably refuses to pass 
upon a body of evidence admitted, as competent, by the 
court, and to find one way or the other on a set of material 
facts, then the complaining party has the easy remedy; 
one which is administered by this court as against all 
inferior and derelict courts over which it has supervision, 
to compel action, one way or the other, by the inferior 
court, to wit, through mandamus. 

Ex-parte Railway Co., 101 U.S., 711. 
Ex-parte Newman, 14 Wallace, 152. 
Ex-parte Morgan, 114 U.8., 174. 
Virginia v. Rives, 100 U.S., 313. 


What we have now said is, according to our own ap- 
prehension, at least, so clearly and absolutely conclusive 
of the point, that this court can look for no facts, nor 
consider any evidence, outside of those findings of fact 
by the District Court (R., 21-24), which the Supreme 
Court affirmed, and which alone are brought to this court 
by appeal, that we shall, in the main, omit—at least, in 
the brief, and leave, if need be, for the oral argument— 
to take notice of any of the comments and contentions of 
the opposing brief, that are based upon evidence outside 
of said findings of fact, and shall proceed to consider the 
case on the assumption that the facts are as established 
by the District Court. (R., 21-24.) 
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CORRECTIONS AS TO SOME ALLEGED Facts. 


From pages 6 to 10, inclusive, of the opposing brief, 
there is set down an enumeration of propositions of fact, 
as to which the brief says (p. 10): 

“The foregoing facts are in most part admitted by 
the pleadings, and, also, established by abundant testi- 
mony. 


The propositions of fact here declared to be admitted 
are some fourteen or more distinct propositions of fact. 

At the bottom of page 6 of this brief begins the enume- 
ration of those propositions of fact, alleged to be admit- 
ted in the case. 

The making of the contract of September 19, Exhibit 
“A,” and, also, the making of the contract of November 24, 
1883, Exhibit “C,” are not only admitted by the state of 
the pleadings, but are expressly found ih the findings of 
fact; the making of “A” being found in finding 1. 
(R., 21.) 

The making of “C” is found in finding 9 (R., 22, 23.) 

The fact of the purchase and assignment to appellants 
of the Kitto lease, mentioned at the bottom of page 5 of 
the opposing brief, is also found as a fact in finding 5. 
(R., 22.) 

The taking possession of the mines and the working of 
them, as stated on top of page 8 of opposing brief, is also 
found as a fact in finding 5 (R. 22), but not in the 
strength and extent stated in the brief. 


| 


The statement on page 8 of opposing brief, that during 
the time appellants occupied the mine they paid respond- 
ents, as fast (as obtained, one-half of the ross proceeds of 
all ores, &c., amounting to $21,024, is not only not ad- 
mitted, but the fact is found the other way, in finding 
5 (R. 22, fol. 59), it being there found that they failed. 
to pay over or account for one-half of the ores taken out 


1] 


by them, or one-half of the bullion received; such find- 
ing, further, being that all in fact paid over was paid and 
received as rents or royalties under the lease. 

Said finding 5 does find that $21,024 were paid as 
rent or royalty, but not that such $21,024 were one-half 
of all ores taken out or bullion received. 


‘ és 9 ‘ » © 
Is Contract “A” Aa SALE? 


Without further enumeration of the alleged facts men- 
tioned on pages 6 to 10, inclusive, it is sufficient to say 
of them that they are neither admitted by appellants, nor 
by the state of the pleadings, nor established by the proofs. 
except such as are included in, and found by, said find- 
ings of fact. (R., 21 to 24.) 

lor the reason already stated, namely, that it is be- 
yond the jurisdiction of this court to find the facts other 
than those so round by the court below, or to find addi- 
tional facts, we omit to enter into a discussion of what 
the evidence in the “statement for appeal” would estab- 
lish ; and, therefore, proceed at once to the next point 
in the opposing brief, which begins to be stated at bottom 
of page 10, where the contention is set up that the contract 
was a mutual one as to purchase and sale, and not uni- 
lateral; but one whereby the appellants acquired, as 
vendees, such property rights in the mine as grew out of 
a contract of actual sale, with mutual covenants as to 
payment and conveyance. 

This is really the controlling proposition of fact and 
law on which the whole case was rested below, and is rested 
in said opposing brief. We, therefore, proceed to state 
the considerations which show that this position of ap- 
pellants is wholly untenable. 

These considerations may be enumerated as follows: 

This fact is found in the said findings of fact to be 
directly the opposite of this contention of appellants. 


12 


These findings of fact, on this and some other points. we 


now summarize. 

In finding 1 (R. 21, fol. 56) it is found that plain- 
tiffs, being in possession, made to defendants the “ease,” 
Exhibit A, and thereby “/eased and let” to the detfend- 
ants the mining claim. 

In finding 4 (R., 22, fol. 58) it is found that, by 
said lease, a rent or royalty of one-half of gross proceeds 
of property was reserved. 

In finding 5 (R., 22, fol. 58) it is found that defend- 
ants, as tenants of plaintiffs, worked the premises, XC. 

In finding 5 (R., 22, fols. 58 and 59) it is found 
that, by said “Jease” (A), defendants stipulated for an 
option to purchase at any time before November 27, 
1883, for $40,000, to be paid “either out of proceeds of 
mine or otherwise.” 3 

In finding 6 (R., 22, fols. 59 and 60) %t is found that 
plaintiffs’ covenant was to convey in the event of an elec- 
tion by defendants within the time named in the lease, “ pro- 
vided, that said sum of $40,000 should have been paid 
on or before the 27th day of November, 1883.” 

That, as expressed in finding 7 (R., 22, fol. 60), “ time 
was, by the terms of said contract, and by the wnderstand- 
ing and agreement ot the respective parties thereto, at the 
time of its execution, of the essence of the option to pur- 
chase.” 

[In finding 8 (R., 22, fol. 60) it is found that, “ by said 
lease, defendants covenanted to surrender possession the 
27th of November, 1883, unless before that time the $40,000 
should have been paid,” &c. 

That, as found in finding 9 (R., 22 and 23, fols. 60 and 
61), at defendants’ request, plaintiffs extended the lease for 
thirty days, and no further extension of the “term” of 
the option was made. 

That, as stated in finding 10 (R., 23, fol. 61), the option 
to purchase expired with the 27th of December, 1883. 


- 
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That, as stated in finding 11 (fol. 61), the defendants 
failed and refused to make the purchase, as provided in 
said option, and refused to pay the $40,000 on or before 
the 27th of December, 1883, and failed to pay any sum 
whatever, except $21,024, which in said finding 11 is 
found to have been /ess than the one-half of the gross 
proceeds of the mines. 

That, as found in finding 12 (fols. 61 and 62), defend- 
ants refused, after expiration of said option, to surrender 
possession, and continued, until the commencement of 
this action, to work the Vichnu mine, and extract large 
quantities of rich and valuable gold-bearing ores, and 
threatened to continue so to do. 

That, as found in finding 13 (fol. 62), during the 
thirty days’ extension, between November 27 and De- 
cember 27, 1883, defendants extracted large quantities 
of gold and silver ore, of great value, for part of which 
they have neglected, failed,and refused to account, either 
by payment of one-half of proceeds or otherwise. 

That, as found in finding 15 (fol. 62), plaintiffs did 
not acquiesce in, or consent to, defendants working the mine 
after December 27, 188. 

That, as found in finding 16 (R., 22, fol. 63), de- 
fendant Resser did not, and has not, milled any: gold- 
bearing rock or ore extracted from the leased mining 
premises during January, 1884, or delivered any bullion 
therefrom to defendants. 

That, as found in finding 17 (fol. 63), the defend- 
ants were not ready or able to, and did not offer to pay, 
the $40,000, less the rent or royalty paid as aforesaid, 
prior to the 27th of December, 1883, or at any time prior 
to June, 1884; and their inability to do so did not arise 
from any act or default of plaintiffs. 

That, as found jn finding 18 (fol. 63), subsequently 
to the 24th of December, 1883, and prior to the com- 
mencement of this action, and on the 22d of January, 


ee i 


seperate a 


nates natal 
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L884, plaintiffs demanded the POSSESSION of the said pre mises 
from defendants, who have thence and hitherto failed and 
refused to surrender possession 

That. as found in finding 19 (R., 24, fol. 63), de- 
fendants expended on the premises /ess than one-half 
the proceeds of the ore taken therefrom. 

. Here, then, in so far as these findings of fact are, in 
any proper legal sense, findings of fact, as distinguished 
from mere conclusions of law, we have it found by the 
record that this wasa “leasing” for a prescribed “term,” 
with an “option to purchase,” the “term” to endure for 
one year, with the right to stop work when lessees should 
find or deem the work unprofitable. That, as expressed 
in finding 5 (fol. 58), they took possession as tenants of 
plaintiffs, under said agreement, Exhibit A, that the 
ores delivered and moneys paid were paid and received 
as rent or rovalty under said lease (fol. 59). That, though 
a lease, there was coupled with it an “option to pur- 
chase,’ but the option to purchase was subject to a 
proviso that the $40,000 should be paid on or before the 
27th of November, 1883, extended to December 27, 1883. 

[f it be so that this is a finding of fact, as distinguished 
from a mere conclusion of law, in such sense that this 
court cannot, in the hight of the terms of Exhibits A and 
C’, review it, then such finding by the court below is the 
end of this part of appellants’ case. 

In order to determine whether this is a “finding of 


fact” in the sense just indicated, it is proper to carefully 


observe what circumstances and conditions, aliwnde the 
face of the said lease, courts and jurors may consider in 
determining the question whether this was a lease and‘a 
stipulation for rents or royalties, as distinguished from 
i purchase of the land. 

lf surrounding, circumstances, outside of the contract, 
may, indeed, be looked to by the court and jury in de- 
termining such intention, then we submit that the finding 


2 laa a 
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by the court below, that it was the “understanding” of 
the parties that the defendants below took possession of 
the premises as lessees and tenants of plaintiffs, and that 
the payments made in pursuance of the lease were made 
as and for rent or royalty, as distinguished from purchase- 
money, then such finding of said “understanding” is a 
finding of fact, and cannot be reviewed by this court in 
the light of said Exhibits A and C. 

We, therefore, here pertinently inquire what considera- 
tions, outside of the face of Exhibits A and C, the courts 
and juries may look to, in determining the design or under- 
standing of the parties, as to this being a lease, or, on the 
other hand, a purchase. 

In approaching this question of law, it 1s proper, in the 
first place, to carefully premise, that extrinsic circum- 
stances, and the light of surrounding facts, are resorted 
to in such cases as this only when the words of the in- 
strument leave the matter in doubt as to the understand- 
ing or intention of the parties. 

Partridge v. Insurance Co., 15 Wallace, 573. 


In this court, in Grace v. Central American Ins. Co., 109 
U.S., 283, this familiar branch of the law of evidence was 
brought under notice by an attempt to introduce, in order to 
explain or vary a written instrument, evidence as to usage 
or custom. In rejecting such evidence, the court, on this 


point, states as follows 


“ An express written contract, embodying in clear and 
yy sitive terms the intention of the parties, cannot be varied 
by evidence of usage or custom. In Barnard v. Kellogg, 
10 Wall., 383, this court quotes with approval the lan- 
guage of Lord Lyndhurst in Blackett v. Royal Exchange 
Assurance Co., 2 Cromp & Jervis, 244, that usage may be 
admissible to explain what is doubtful; it. is never ‘ad- 
missible to contradict what is plain. This rule is based upon 
the theory that the parties, if aware of any usage or cus- 
tom relating to the subject-matter of their negotiations; 
have so expressed their intention as to take the contract 


16 


out of the operation of any rules established by mere usage 
or custom. Whatever apparent conflict exists In the ad- 
judged-cases as to the office of custom or usage in the in- 
terpretation of contracts, the established doctrine of this 
court is as we have stated. (Partridgev. Insurance Co., 
15 Wall.. 573: Robinson v. United States, 138 Wall., 363: 
The Delaware. 14 Wall.. 579; National Bank v. Burk- 
hardt. 100 U.S.. 686.)” 


The applicability of these authorities forbidding the 
resort to parol or extrinsic evidence in order to vary 
“what is plain,” to the present case, is found in the fact 
that this lease is “plain” and unambiguous, touching the 
point that it is a lease with an option to purchase, as dis- 
tinguished from a sale. 

The following suggestions make it “ plain ” that it is 
a lease: ‘ 

(1) That the Exhibit A (R., 4) bégins by declaring 
expressly, in these words, that— 


“This indenture of lease, with the privilege of purchase, 
made,” Xe. | 


[t, therefore, in this clause, is something more than a 
mere giving ofa name to aninstrument. It isan explicit 
and minute attempt to define the character of the instru- 
ment as not a lease merely, but “a lease with the priv- 
ilege of purchase.” 

(2) It adopts the words of a deed poll, as distinguished 
from an indenture, in the first, the most material, to wit, 
the granting part of the instrument, where it Says: 

“The said parties of the first part hereby grant, demise, 


and lease to the said parties of the second part,” &c. 


lt then proceeds to describe the property granted, and, 
after such description (fol. 10), says, speaking of the grant, 
demise, and lease, that it is— 


“From the 27th day of November, 1882, on the ex- 


17 
piration of a certain lease of the Vichnu and Idaho 
Mines, executed and delivered by the parties of the first 
part to Thomas Kitto,” and others [naming them], “ until 


the 27th day of November, 1883, upon the following 
terms and conditions.” 


Thus it makes a lease or demise for a designated period 
of time on the terms expressed in the instrument. 

Then, at folio 11, in the provision relating to the sur- 
render of possession, it uses the expression, “ and, upon 
the expiration of the said term hereby granted,” thus 
showing that 1t was a “term” that was granted, and not 
a perpetual title or a sale of the premises. 

Then the provision for the surrender of the possession 
of the premises at the expiration of the “ term ” 1s, itself, 
totally repugnant to the idea of a sale by the direct and 
present effect of the instrument, as distinguished from a 
grant of a “term” or lease. 

Then, again, the provision authorizing the lessors, at 
any and all times, to inspect the mines (R., bottom page 
5, folio 12), is a provision appropriate to property leased, 
and inappropriate to property sold. 

Then, again, the provision so often repeated in the 
lease, which makes, in terms, the payment of the $40,000 
a condition precedent to the vesting of any right as pur- 
chaser, makes it utterly “plain” that this was to bea 
leasing, as distinguished from a purchasing, up to the 
time when the uption to purchase should be decided 
upon and the payment of the $40,000 completed. 

For example, in the provision at folio 11 (R., 5), where 
the words are—“ Provided, That said sum of $40,000 shall 
have been paid on or before the said 27th day of Novem- 
ber, 1883”—is, expressly, a making of the payment of 
the $40,000 to be a condition precedent to the vesting of 
any right in the title as purchaser, except said right of 
“option.” 

These provisions of the leases now pointed out bring 
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this lease within the rule that extrinsic facts cannot be 
resorted to to change the sense of instruments where no 
ambiguity exists and where the sense is “plain.” 

But suppose the sense of this instrument is not plain 
in fixing the intention of the parties to be that of leasing, 
with an option to purchase, as distinguished from an 
immediate and present sale at the date of the instrument, 
and that extrinsic facts may be resorted to, then what is 
the consequence of such conclusion being here reached ? 

Plainly the consequence is, that the finding, by the 
court, that the intention—the “understanding "—was to 
make a lease, and that all payments made were pay- 
ments of rvenf, as distinguished from payments of pur- 
chase-money, were findings of fact within the sense of 
these words as used in the said statute of April 17, 1874. 

In the case of Cavazos v. Trevino, 6 Wall., 784, oa this 
point, of the right to take into consideration surrounding 
circumstances, in construing a grant of. doubtful mean- 
ing, the court says: 

“Tn construing this grant the attendant and surround- 
ing circumstances, at the time it was made, are compe- 
tent evidence for the purpose of placing the court in the 
same situation, and giving it the same advantages for 
construing the paper which were possessed by the actors 
themselves. The object and effect of such evidence are 
not to contradict or vary the terms of the instrument, 
but to enable the court to arrive at the proper conclusion 
as to its meaning and the understanding and intention 
of the parties. Viewing the subject in this light, we 
cannot say that the legal effect of the grant is to carry 
the eastern boundary of the grant to the line contended 
for by the plaintiff in error.” 


Here it will be observed that the jury were allowed to 
hear all attending circumstances connecting themselves 
with the making of the grant, in order to the determina- 
tion of the fact as to where it was the intention of the 
parties to locate one of the lines of the grant. The jury 
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took these extrinsic facts into consideration, and found 
the intention to be to fix the boundaries of the grant at 
a certain place; and the court held that finding of the 
jury to be conclusive, there being no valid legal objections 
to the instructions to the jury on this point. 

The court repeats this doctrine in the case of Goode v. 
Martin, 95 U.S., 95; the court here quoting the case of 
Cavazos v. Trevino, supra; also, Shaw v. Wilson, 9 Clark 
& Finley, 352; Golden v. Greyson, 4 Nev. and M., 602; 
Addison on Contracts (6th ed.), 918; 2 Taylor’s Evidence 
(6th ed.), 1035. 

The same thing is found in Zantzinger v. Ketch, 4 
Dall., 132. 

The same thing is repeated by the court in United 
States v. Gibbs, 109 U.S... 200-2038. 

The result, then, thus far, as to the present point, is 
this: That 7f we are mistaken in saying that the instru- 
ment, by its face, plainly and unequivocally makes a 
lease, as distinguished from a sale, then is cannot be 
reasonably pretended that the instrument is so plainly a 
sale, as distinguished from a lease, as to make the admis- 
sion of parol evidence improper. Parol evidence was 
admitted generally in the trial below, showing the rela- 
tions of the parties to this business; the nature of the 
property as mining property, capable of being exhausted, 
&c. And, in the light of the written instruments A and 
C,and the further light of the surrounding facts, the 
court has expressly found this to have been a lease and 
not a sale, and that all payments made, amounting to 
$21,024, were payments of rent or royalty, and not of 
purchase-money 

This, therefore, is a finding of fact on evidence both in 
the instrument and outside of the instrument, and is not 
a mere conclusion of law. 

It may be, and probably Is, a mired question of law and 
fact ; and, if such, then the law is equally settled in re- 
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gard to the conclusiveness of this finding below of such 
mixed question, for the purposes of this trial. 

Upon this point this court has passed in repeated 
instances, 

In Martinton v. Fairbanks, 112 U. S., 670, the case was 
for the recovery, from a municipal corporation, of the 
amount of certain coupons issued in payment of a sub- 
scription of stock in a railroad corporation. The case 
was tried before the judge, without the intervention of a . 
jury. There wasa general finding of facts and a judgment 
for the plaintiff below, aud a general bill of exceptions 
by the defendant, which incorporated all the evidence. 
The defendant sued out a writ of error; and the court, 
after hearing the evidence, found the issues for the plain- 
tiff, and assessed his damage at $11,209. On these find- 
ings the court entered judgment for plaintiff; and the 
bill of exceptions was taken embodying all the evidence; 
and the court was urged to find that, on that evidence, 
so at large set forth in the bill of exceptions, no Warrant 
could be found for rendering the said judgment: 

And the court there held, in refusing to re-examine 
the facts found by the court below, that— 


“The general verdict of a jury concludes mixed questions 
of law and fact, except so far as they may be saved by 
some exception which the party has taken to the rulings 
of the court upon a question of law.” Citing— 

Norris v. Jackson, 9 Wall., 125. 


This case of Norris v. Jackson, which is found in 9 
Wall., 125, and the case of Martinton v. Fairbanks, 112 
U.S.,670,and the great multitude of other similar cases, 
are cases where the finding by the court was had under 
the fourth section of the act of March 3, 1865 (13 Stats., 501), 
now section 649 of the Revised Statutes. It provided for 
finding by the court where the parties waived a jury upon 
the facts, and that such findings might be either general 
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or special, and have the same effect as the verdict of a 
jury. 

In the respect here involved this statute is not different 
from the statute of April 7, 1874, and this court holds, as 
we have seen (112 U.S. R., 674), that the court’s findings 
of mired questions of law and fact are equally conclusive, 
and incapable of review here. 

If, therefore, the findings by the court in the present 
case, that this was a lease, and that the payments made 
were rents and not purchase-money, and that such was 
the “understanding ” of the parties, are to be deemed 
findings of “ mixed questions of law and fact,” or, on the 
other hand, are to be deemed findings of fact, pure and 
simple, as to the state of the intention of the parties to the 
contract, in either case the finding by the court is equally 
and absolutely conclusive here, and setties the question 
of fact that this was a lease, and that the payment of the 
$21,024, was a payment of rents or royalties, and not a 
payment of purchase-money, 

What we have now gone over establishes, as we confi- 
dently submit, that these instruments A and C are leases, 
and payments thereunder are payments of rent, and not 
payments on purchase-money. 


Tue Face or Exn»rpsit “A” Makes 1T A LEASE. 


But we now take another step in this discussion, and, 
for the sake of the argument, will assume that the finding 
of the court below on this point is not conclusive, and 
that this court is at liberty to look at these instruments 
to determine whether they make out a case of purchase 
and of payment of $21,024, on the $40,000 of purchase- 
money, or do not. 

Even in that event, the same conclusion will be inev- 
itably reached as was reached by the court below. 
Please observe the terms of this instrument bearing 


upon the point whether, under the indisputable facts in 
the case, these parties, plaintiffs and defendants, ever 
came into the relation to each other of vendor and pur- 
chaser, as distinguished from that of lessor and lessee. 

Now, please notice the provisions of this instrument 
A bearing upon the question of sale or no sale. 

We have already gone over, in detail, the provisions 
of the instrument A, going to show that it 1s a lease, and 
these, of course, are here to be kept in mind in determining 
whether this instrument made a sale. But we need not 
repeat the reference to said provisions showing a lease. 

We now point to those going to show that no transfer 
of title in the mining property could have oecurred 
under the terms of said instrument Exhibit A, and under 
the undisputed and indisputable facts found by the court 
below. : 

Observe the following provisions of the instrument 
Exhibit A: 


(a) It declares, as we have already pointed out at the 
outset, not that it was a purchase, but a “lease with the 
privilege of purchase.” 


(b) “here are no words importing a “ bargain and 
sale,” or a selling, or any language that amounts to that, 
and no reference to a purchase or sale, except in connec- 
tion with the said “ option.” 


(c) On the part of the lessees or grantees there is not a 
stipulation anywhere binding then: to purchase, or to pay 
a dollar of purchase-money, or to pay for any length of 
time the stipulated one-half of the ore or money realized. 
On the contrary, it is expressly covenanted that the 
second party should hold the property only so long “as 
they shall deem fit.” : 

Again, the covenant to work the mine (R., 5, fol. 11) 
is limited, expressly, to continue only “so long as they 
shall find it profitable.” 


. 
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Again, on the same point, the stipulation is (R., 6, fol. 
12) “that the parties of the second part shall have, the 
right at any time to stop work on the said mines when 
they shall find or deem the same unprofitable.” 

Thus, not only is there absolute absence of all obliga- 
tion to purchase, on the part of the second parties, but 
there is quadrupled the express covenant that there 
should be no obligation on the second parties to purchase on 
any terms, or at any price, or at any time, and that their right 
to quit was absolute and unlimited as to time and conditions. 

Although it does not bear upon the point we now 
consider, yet we may as well notice here as anywhere 
the contention which the opposing brief bases upon the 
alleged fact that the payment of one-half of the ore ex- 
tracted would be double what would be a just rent for 
the mine, and that this fact tends to show that said in- 
strument “A” was meant to be a sale of the mines and 
not a lease. That this tendency to show a sale arises 
out of the fact that, if said half was paid as purchase- 
money, then said excess above what the rents would be 
worth becomes immaterial to the second party to said 
Exhibit “A.” 

The payment of so much as one-half, or of anything, 
it was expressly covenanted, should not be required to 
continue, unless the payment of that much was profit- 
able. Therefore, this contention, which says that the 
payment of one-half was exorbitant and excessive, falls 
to the ground—stricken down by the express terms of 
the instrument. The parties stipulated that it should 
only continue as long as the parties pleased to continue 
it, and only continue when it was profitable to pay that 
much and to continue working the mines. 

Again, as bearing upon the question whether this 1s 
a purchase, or,on the other hand, a lease, notice those 
features of the contract which make the payment of 
$40,000 within a prescribed time to be a condition prece- 
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dent to the vesting of any interest in the second party 
under said clause securing said option to purchase. ‘They 
are express, and, also, are three times over repeated. 

First notice the provision (fols. 10 and 11, R.,5) where, 
after providing that the second parties, as long as they 
should deem fit, were to hold the property, and to mine 
and extract ore therefrom, and pay to the first parties 
one-half the gross proceeds, in the manner therein speci- 
fied, and that when the sum of $40,000 should have 
been paid, either out of proceeds or otherwise, by the 
second party, then it was, and only then, that the first 
party did (here quoting the words of the instrument) 
“hereby covenant and agree for themselves, their ex- 
ecutors and administrators, and assigns, to and with the 
said parties of the second part, their heirs and assigns, 
to convey to them, by good and sufficient deed, all of 
the above-described property, free and clear of all encum- 
brances, upon such payment.” 

Here the obligation to convey is twice over expressly 
limited to the event of the full payment of the $40,000 
according to the provisions herein specified, that 1s, 
within the time named in Contract A, to wit, the 27th 
of November, 1883, and, in Contract C, the 27th of De- 
cember, 1883. 

But the instrument further proceeds to repeat a third 
time that which makes the payment of the $40,000, 
within said time, a condition precedent to the vesting of 
any property rights as purchaser. 

[t says (R., 5, folio 11): 


“ Provided, Said sum of $40,000 shall have been paid 
on or before the 27th day of November. 1883.” 


No words could be adopted, by possibility, more con- 
clusively making the payment of the $40,000, within the 
time stipulated, a condition precedent to the vesting of 
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any rights under this contract in the second party as 
purchaser. 

Then (folio 11), in the provision requiring them to 
work the mine in a proper manner so long as they should 
find it profitable, or might deem fit, and, further, requir- 
ing them to surrender the possession at the expiration of 
the said “term hereby granted.” 

It is here again repeated that such surrender should 
occur “unless, on or before the said 27th day of November, 
1883, the said sum of $40,000 shall have been paid.” 

Then (R., 6, folio 14), in the provision where the first 
party covenants to convey, this obligation to convey is 
again coupled with said condition precedent, to wit, the 
full payment of $40,000, within said prescribed time, in 
these words: 

“And the said parties of the first part, for themselves, 
their executors and administrators, and assigns, hereby 
covenant and agree, to and with the said parties of the 
second part, their heirs and assigns, to convey, by good 
and sufficient deed, all of the above-described property, 
free and clear of all encumbrances, to them, the said 
parties of the second part, or their assigns, at any time, 
upon the payment to them, the said parties of the first part, 
of the sum of forty thousand dollars ($40,000), either out of 
the proceeds of the mines, or otherwise, on or before the 27th 
of November, 1883, in the manner herein specified.” 


The covenant C in no degree or respect alters this, 
except to extend the time of the option for one month. 

Reducing, then, these provisions now recited to their 
real substance, they all amount to what is provided in 
the stipulation, at fol. 11, where, in covenanting for the 
deed, it is stipulated in these words : 


“ Provided, that said sum of $40,000 shall have been 
paid on or before the 27th day of November, 1883.” 


This provision is, as we have seen, some four or five 
times over repeated, in each place, making this payment 
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of $40,000, within the stipulated time, to be a condition 
precedent to any obligation to convey, or to any sale. 

Now, in the light of these provisions, notice some of 
the cases bearing upon the question whether, under such 
an instrument, any title passes to the second party is 
purchaser in the absence of strict compliance with the 
terms of the option. 

The case in this court of Richardson v. Hardwick, 106 
U.S., 252, is not, in any of the aspects of it which are 
here material, different from the case at bar. 

[t will be observed that, in that case, the contract 
(which is on pages 252 and 253) was one which, in sub- 
stance, provided that Richardson (the alleged purchaser 


of the lands) might become equally interested in the’ 


lands with Hardwick, by paying to the owner thereof 
(Hardwick) one-half of the purchase price paid by Hard- 
wick for the lands, together with Hardwick’s other ex- 
penditures and interest. The purchase price was to be 
reckoned at $10 an acre, and the “terms of the above 
agreement are limited to two years from thig date. Said 
Richardson is to pay one-half of his share in one year, 
and the balance in two years.” 

The contract also provided that Richardson was to 
pay $1.50 a thousand for timber cut by him; he was to 
cut not less than twelve thousand five hundred feet on 
each acre on which he might cut any, or, in the event of 
lis not doing so, he was to pay for twelve thousand feet, 
the same as though the amount had been cut by him. 


There the court says: 


“It is not disputed that, before the date of this contract, 
Hardwick purchased the lands described therein, paid for 
them in full out of his own means, and received a deed 
therefor in his own name. Prior to October 1, 1870, the 


date at which the two years mentioned in the contract.. 


expired, Richardson had, on the terms mentioned in the 
contract, cut timber on the lands, and paid to Hardwick 
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for ‘ stumpage ’ $4,050, and, unless this is to be considered 
a payment on the contract, he, up to the date mentioned, 
made no payment whatever thereon. On or just before 
October 1, 1870, by a verbal contract between the parties, 
the time for the payment by Richardson of the half of the 
ice of the lands was extended to October 1, 1871. 
Neither up to that time nor subsequently did he make or 
tender payment on the land. In the meantime Hard- 
wick was selling timber off them, and in the year 1872, 
sold all the lands except one hundred and sixty acres. 
The contention of Richardson now is, that, after crediting 
upon the contract one-half the amount received by Hard- 
wick for timber and lands sold, the half of the purchase- 
money and other expenses, which he was to pay in case 
he became equally interested in the lands, has been satis- 
fied, and that he is entitled to an equal share of the pro- 
ceeds of the timber and lands, and to a conveyance ofan 
undivided half of the lands remaining unsold.” 


As to this contention the court, in its opinion, say: 


“ But it was not until May or June, 1874, that he ever 
intimated to Hardwick that. he claimed an interest in the 
lands, and his claim was then peremptorily denied by 
Hardwick, and it was not until he filed the bill in. this 
‘ase, December 10, 1875,.that he ever made any definite 
demand on Hardwick for an account of the proceeds of 
the sale of timber and lands, or a conveyance of the un- 
divided half of the lands remaining unsold.” 


The Circuit Court dismissed the bill, and Richardson 
appealed to this court. . 

The court in its opinion (p. 254), after remarking that 
the parties’ rights must be governed by their contract as 
it exists in writing, that previous negotiations were merged, 
that they could give no weight to the contention of 
Richardson that it was one of the unexpressed terms of 
the contract that one-half of the proceeds of the timber 
sold from the lands should be indorsed upon the contract 
as payments made by him thereon—after adding this, 
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the court proceeds to say, in excluding all such outside 
testimony, and, speaking of the contract, that— 


“Its plain meaning is that Richardson was to make 
payment directly to Hardwick, in money, of one-half the 
amount paid by the latter on the lands. It is, therefore, 
not competent to show, by parol, that payment was to be 
made in some other way than that specified in the written 
instrument. (Sprigg v. Bank of Mount Pleasant, 14 Pet., 
201; Specht v. Howard, 16 Wall., 564; Forsythe v. Kim- 
ball, 91 U. S., 291; Brown »v. Spofford, 95 id., 474.)” <j 


The court then proceeds to determine whether Rich- 
ardson, having made default in payment within the time 
prescribed by his contract, acquired any interest in the 
land, such as could be enforced in equity; and on this 
point the court say: 


“The written contract gives him the privilege, or, as 
counsel call it, an ‘option, to become equally interested 
in the lands by paying one-half the purchase-money, &c., 
within two years after its date. ‘THE CONTRACT, OF ITSELP, 
DID NOT VEST HIM WITH ANY INTEREST OR ESTATE IN THE 
LANDS; it merely pointed out the mode in which he 
might acquire an interest, namely, by paying a certain 
sum of money within a certain time. He did not pay 
the money within the time limited by the contract, and has 
never paid it, or any part of it; and eighteen months 
before the commencement of this suit Hardwick gave 
him notice that his option to purchase had been lost, 
and told him that he had no interest in the lands. 

“Tt is clear from the termsof the contract that Richard- 
son was not bound by it. He did not agree to purchase 
any share in the lands or to pay Hardwick any money. 
The contract gave Hardwick no cause of action against Rich- 
ardson. The latter was not bound to become interested 
in the lands, or to pay any money thereon, unless he | 
chose to do so. | 

“ In suits upon unilateral contracts, it is only where the de- | 
fendant has had the benefit of the consideration for which he 
bargained that he can be held bound. (Jones v. Robinson, 
17 L. J. Exch., 36; Mills v. Blackall, 11 Q. B., 358: Mor- 
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ton v. Burn, 7 Ad. & E., 19; Kennaway v. Treleavan, 5 
Mee. & W., 498.) 

“In this case Richardson, having failed to pay the 
money, or any part of it, within the time limited, the privi- 
lege accorded him by the contract was at an end, and all the 
rights under it ceased. 

“The decree of the Circuit Court dismissing the bill 
was, therefore, right, and must be affirmed.” 


We have thus fully alluded to this case because, in all 
respects here material, it is “on all fours” with the case 
at bar, and rules it. 

It is like the case at bar in the respect that it was a 
case for specific performance. It is like it in the very 
essential fact commented on by this court at page 255, 
106 U.S., that there was no obligation on the part of 
Richardson to pay, as there is no obligation on the part 
of appellants here to purchase. And it is like it in the 
respect that it merely stipulated for an “option,” and 
gave no interest in the land itself—was like it in the re- 
spect that an extension of time within which the option 
might be exercised was, by a new agreement, entered 
into; and is like it in every other respect except that the 
covenants in Contract A, in the present case, are altogether 
more conclusive and unmistakable in making the pay- 
ment of the $40,000, within the time, a condition prece- 
dent to the vesting of any right in the land. 

If it be said that this case of Richardson v. Hardwick 
is distinguishable from the one at bar owing to the 
acquiescence of the appellees in the default, then the 
reply to that is that there was no such acquiescence. On 
the contrary, it is expressly found by the court below, in 
finding 15 (fol. 62, R., 23), that the plaintiffs did not 
acquiesce in, or consent to, defendants working or mining 
upon the said premises after December 27; and that on 
the 22d of January, 1884 (finding 18, R., 23, fol. 63), 
plaintiffs below demanded possession of the premises, and 
that such possession was refused. 
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And, then, as to the alleged waiver or acquiescence 
that is claimed to be found in the payment on the 29th 
of December, 1883, of $948.96, as proceeds of ore taken 
out prior to the 29th of December, 1883, the reply to that 
is, that the facts found by the court below negative the 
idea that this was a payment of “ purchase-money,” as 
distinguished from a payment of rent; and such findings 
establish that it was a payment of rent or royalty for ores 
extracted before the 31st of December, IS83. For example, 
at the end of finding 5 (R., 22, fol. 59), the court finds 
that “ALL the moneys received by the plaintiffs were 
received as rent, or royalty, under and according to the 
terms of the lease, and were proceeds of ores mined and 
extracted from the said premises prior to December 28, 
ISS. 

These words, “all of said moneys so received by plain- 
tiffs,” &e. (fol. 59), embrace said $948.96, and, therefore, 
find that they were paid as rents, or upon the one-half of 
ores required to be paid, by said Contract A; and this for 
time anterior to the expiration of said term and option. 

Therefore, the case at bar is not distinguishable in any 
material respect from the case of Richardson v. Hardwick, 
and, as remarked, the case at bar is, we submit, ruled by 


this case of Richardson v. Hardwick. 


Again: Observe the repeated stipulation contained in 
Exhibit A that, on failure to pay the $40,000 within the 
time named, the premises were to be surrendered. 

In this respect the case at bar is not unlike Stinpson 
v. Duzman, 20 Howard, 461. 

There the suit was for the recovery of $481.16 as rent 
for a parcel of land in St. Paul, under a written contract 
of February, 1854, between Duzman and Stinpson, Duz- 
man being plaintiff in the case. By this contract it was 
stipulated, on the part of Duzman, to sell and convey thé 
land to Stinpson for $8,000, to be paid annually in three 
instal/ments, with interest; the first installment of $2,000 
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and interest to be paid September 1, 1854. The vendee 
was required to keep the buildings insured, &c., and he 
agreed to pay the taxes. The contract concluded with 
an express condition “that in case of failure by the 
vendee to perform either of the covenants on his part, 
the vendor was at liberty to declare the contract void, 
and thereupon to recover, by distress or otherwise, all 
the interest which should have accrued on the contract, 
up to the day of declaring void, as rent, and to take 
immediate possession.” 

It was further agreed that if the vendee paid the entire 
purchase-money, or secured it, he should have a deed at 
any time after payment of the first installment. Con- 
temporaneously with the execution of this contract, the 
vendee, Stinpson, gave his note for the first installment. 
This installment was not paid according to the contract, 
or the note; no insurance was effected on the property 
within the terms of the agreement before September 5, 
1854, nor the taxes paid before that date; and, on Sep- 
tember 14, 1854, plaintiff notified defendant that the 
contract of a sale was annulled, and he should claim as 
rents the amount of interest that had accrued, &c. The 
object of the suit was to recover this rent. 

The claim of defendant was that said note was accepted 
as payment; that he had attempted to pay the taxes, but 
was forestalled by the payment thereof, made by the 
plaintiff, &e. 

The court below decided that the answer was not suffi- 
cient, and judgment was entered for plaintiff. 

In this case this court lield that it showed a contract 
where the parties had, by the terms of the contract, made 
time to be of the essence of the contract. And the court, in 
regard to the rule applicable to a case where such was 
the contract, proceeds to say (page 466) : 

“But if the parties have declared in their contract that 
time is a material consideration, and have agreed that 
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their rights shall depend upon a scrupulous fidelity to 
their engagements, it does not belong to that court to 
make another law for the parties. W “here it plainly ap- 
pears that the sale is conditional, and its completion 1s 
dependent upon the fulfillment of any of the terms with 
punctuality by either party, a court of equity, in general, 
will not inte rpose to relieve the party in default, on the 
principle that time is not of the essence of the contract. 

“Tn the case before us, the contract recites that the 
vendor, In consideration “of one dollar, part of the pur- 
chase-money thereafter mentioned, and then actually 
paid, and upon the express condition that the defendant 
do well and faithfully perform the covenants and agree- 
ments thereafter mentioned, agreed to execute and de- 
liver a deed of conveyance in fee-simple, &e. 

‘To the terms of sale there is the condition, ‘ Provided 
always (and these prese nts are upon this express condi- 
tion), That in case of failure in the performance of either 
of the covenants or agreements on the part of the vendee 
‘to be performed, the vendor shall have the right to de- 
clare this contract void.’ The contract concludes with a 
minute deseription of the relations and consequences 
that were to ensue from the exercise, by the vendor, of 
the right he had thus reserved.” 


The court, therefore, held, as to this contract, that the 
parties had made time of its essence, and that punctual 
payment, to the day, was essential to give the parties 
any right under the contract, and they, therefore, affirmed 
the judgment below in favor of the plaintiff. 

Notice, now, how exactly the present contract agrees, in 
the repect here material, with the one passed upon in 
Stinpson v. Duzman, supra. 

As already seen, Contract “A” not only stipulates that 
the deed was to be made on/y in the event expressed in 
these words, “ provided that the said sum of $40,000 shall 
have been paid on or before the 27th of November, 
1883,” but it also provides that possession should be sur- 
rendered promptly on the 27th of November, 1883, 
“unless on or before said date the said sum of $40,000 should 
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have been paid.” And the contract again repeats, out of 
abundant industry, as follows: 


“In the event of the said parties of thé second part, 
or their assigns, failing to comply with either or any of 
the foregoing covenants, or any covenant, promise, or 
thing herein contained on their part to be done, kept, or 
performed, then it shall he lawful for the said parties of the 
first part lo re-enter. POSSESS, and enjoy the ahove-deacribed 
property and premises and every part thereof; and the said 
parties of the second part hereby agree, in the event of such 
non-performance On their part, lo surrender Possession of the 
said premises upon demand by the said parties of the first 
part, claiming their right to re-enter.” 


This provision is, in substance, the same that is com- 
mented upon by the court in Stinpson e. Duzman, 20 
Howard., 466, and which stipulated in these words: 


“ Provided, always, and these presents are upon this 
express condition, that in case of failure in the perform- 
ance of either of the covenants or agreements on the part 
of the vendee to be performed, the vendor shall have the 
right to declare this contract void.” 


This stipulation this court held, in the case of Stinp- 
son v. Duzman, established an intent to make time of the 
essence of the contract. 

Surely the stronger and the re-duplicated provisions 
in the contract at bar establish the same intent to make 
time of the essence of the contract. 

In the late case of Harkness v. Russell, 118 U.S., 663, 
in a case of the sale of personal property, this court held, 
what the syllabus accurately states, in the following 
words : 


“In the absence of fraud, an agreement for a conditional 
sale of personal property, accompanied by a delivery, is 
good and valid, as well against third persons as against 
the parties to the transaction. 

“A bailee of personal property, who receives it under 
an agreement that he may purchase it on the performance 


i 
ite he gon 


She = 
F Pe ee pag 


at 


SM: tlh ali 


eee 


34 


of conditions on his part, cannot convey title to it, or subject it 
to execution for his own debts, until pe rformance of the condi- 
tions on which the agreement to sell is made.” 


The opinion, by Justice Bradley, in this case, is one of 
the most exhaustive and valuable which is to be found 
in the history of this court; and the doctrine which it 
lays down, as above quoted from the syllabus, is one that 
is applicable, with even more force, to the case of sales of 
real estate. , 

This is so because that, the case of a conditional sale 
of personal property, accompanied by delivery of pos- 
session to the conditional vendee, gives much greater 
opportunity for fraud by sales to third persons than can 
be true of real estate. 

The doctrines of that case, applied to the case at bar, 
would, we submit, exclude the possibility of holding that 
contract Exhibit A makes a case of transfer of any possi- 
ble interest, to appellants, in the mining property In- 
volved. | 

This is obviously so under the doctrines of Richardson 
’. Hardwick (106 U.S., 252), because that, when, as to a 
case Involving the alleged sale of real estate, this court 
holds what is thus expressed in the head-note to the case 
of Richardson v. Hardwick— 


“A, the owner of lands, covenanted that, by making 
certain payments within a period named, B might be- 
come equally interested in them. B did not agree to 
purchase, and he never made any payment. Held, that 
an estate in the lands was not by the contract vested in 
B, and that his failure to make payment within the time 
limited therefor worked a forfeiture of his privilege 
under the contract "— 


it therein holds the same doctrine as is held in the case 
of Harkness v. Russell (118 U.S.. 663), which doctrine 
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in the case of Harkness v. Russell is, as already stated, 
that— 


“A bailee of personal property, who recelves it under 
an agreement that he may purchase it on the perform- 
ance of conditions on his part, cannot convey title to it, 
or subject it to execution for his debts, until performance 
of the conditions on which the agreement to sell is made.” 


Stated in other words, these two cases place upon pre- 
cisely the same grounds contracts touching real and those 
touching personal property which, in their nature, are 
agreements for an option to purchase or are purchases 
on an express condition precedent, and are ‘not, therefore, 
a purchase until the option is acted upon, and, by perform- 
ance, complied with. This class of agreements, therefore, 
to wit, contracts giving an option to buy or to sell, stand 
upon their own legal principles, and not upon the prin- 
ciples applicable to actual contracts of purchase or sale. 
Such contracts securing options, as we see by the cases 
now presented, must be complied with to the letter be- 
fore any title is transferred, or in any degree affected. 

Strictly speaking, therefore, such contracts for options 
are not contracts, so far as relates to their effect upon 
actual title, to which the rules of law, relating to time 
being of the essence of contracts, or not, are usually ap- 
plied. Contracts merely securing option do not purport 
to convey title at all, at the time they are made, or to 
affect it. They only put the parties in a position where, 
by performance of named conditions precedent, such 
titles may become affected. The performance of such 
conditions precedent is, therefore, indispensable before the 


agreement securing an option can reach to, or affect, the 


title. And this is equally true in real and personal prop- 
erty, as we have seen by the three unanimous holdings 
by the court¢in Richardson v. Hardwick, Harkness +. 
Russell, and Stinpson v. Duzman, supra, 
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In this view of the case it is hardly needful to enter 
upon an examination of the decisions as to when time is 
or is not of the essence of contracts relating to sales of 
land, because this, properly speaking, is not a contract 
attempting to make a sale of land, as distinguished from 
a purely unilateral stipulation, securing, for an exactly 
defined and limited time, and upon express conditions 
precedent, a mere option LO purchase. 


Wuen Time Or ESSENCE. 


But, in the way of abundant caution, we deem it proper 
to bring together a view of some of the decisions in re- 
gard to when time is of the essence of contracts relating 
to sales of land, or relating to giving options for the pur- 
chase or the sale of lands. | 

In the light of these decisions, to which 4ve now turn, 
it will be seen that no doubt is left that, under the cir- 
cumstances of the contract involved in the case at bar, 
the time of payment of the $40,000 was mage to be of 
the essence of the contract, in such sense as that there 
was no sale unless the $40,000 was paid within the time 
stipulated. | 

[t is proper to say at the outset that this court has 
often held that time may be of the essence of a contract 
of sale of property, and that (here using the words of 
this court) “it may be made so by express stipulation of 
the parties, or may arise by implication from the very 
nature of the property, or the avowed objects of the seller 
or the purchaser.” 

This is the language of syllabus in Taylor v. Long- 
worth, 14 Peters, 174. 

This court again, in Holgate v. Heaton, 116 U. S., 40, 
in alluding to this doctrine in Taylor v. Longworth, supra, 
quotes from the opinion of Story, J., what we have just 
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quoted. Justice Miller says in regard to it, speaking of 
Mrs. Eaton’s claim for specific performance in that case : 


“ Her only ground of success in the present suit, there- 
fore, is in the principles of equity jurisprudence in en- 
forcing a specific performance of the agreement to buy 
the land and to pay the purchase-money, and the allow- 
ance which the Court of Chancery sometimes makes for 
delay when time is not of the essence of the contract. In 
the case of Taylor v. Longworth, 14 Pet., 172-174, Mr. Jus- 
tice Story uses language which has since become a /egal 
maxim in this class of cases. In the first place he says: 
‘There is no doubt that time may be made of the essence 
of a contract for the sale of property. It may be made 
so by express stipulation of the parties, or it may arise 
by implication from the very nature of the property, or 
the avowed objects of the seller or the purchaser. And 
even when time is not thus expressly or impliedly of the 
essence of the contract, if the party seeking specific per- 
formance has been guilty of gross laches, or has been in- 
excusably negligent in performing the contract on his 
part, or if there has in the intermediate period been a 
material change of circumstances affecting the rights, in- 
terest, or obligation of the parties, in all such cases 
courts of equity will refuse to decree any specific per- 
formance, upon the plain ground that it would be in- 
equitable and unjust.’ ” 


The most enlightened courts of this country have 
constantly held that the doctrine of courts of equity that 
time is not of the essence of a contract, should not, in this 
country, be applied, asa general rule, to the sale of land. 

The reason given for this in Goldsmith v. Guild, 92 
Mass. (10 Allen), 241, is thus expressed in the opinion of 
the court: 


“'The strict rule of law in respect to time as an essential 
part of a contract does not — in equity, and the 
doctrine that ‘time is not of the essence of the contract’ 
has been applied to many cases. But this doctrine ap- 
plies to sales of property only in cases where time is im- 
material to the value ; and is urged only by way of pretense 
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anl evasion ; and does not apply to a sale of property 
the value of which is subject to daily fluctuation. (Doloret 
v. Rothschild, 1 Simons and Stuart, 590.) In this country 
time is regarded as more important in respect to the sale 
of land than in England, because the value of land is 
more fluctuating here than there. (Hepburn v. Auld, 5 
Cranch, 262; Richmond v. Gray, 3 Allen, 25.) 


If this be true in regard to lands in general, and agri- 
cultural in their character, how much more must it be 
true when applied to mines, which, according to the ex- 
perience of all countries,and of which the courts will 
take notice, are rapidly exhausted by being worked. 

On this same point, of the inapplicability of the rule 
that equity does not make time of the essence of contracts, 
as a general rule, the court, in Barnard v. Lee, 97 Mass., 
94, uses these words: : 

“In this age and country, as suggested by Mr. Justice 
Livingstone in his dissenting opinion in Hepburn ». 
Auld, 5 Cranch, 279, by Mr. Justice Chapman in Rich- 
mond v. Grey, 3 Allen, 31, and in Goldsmith v. Guild, 
10 Allen, 25, and by many judges in other States, the 
more frequent fluctuations mn thre value of land and in husi- 
ness circumstances of men than in England when the doc- 
trine was established are more important to be considered 
in each case, and, especially, when the vendee sues to 
compel the specific performance of a contract for the 
purchase of land to which he is unable to make a good 
title at the time of bringing his suit.” 


There will, of course, be no successful contention made 
against the proposition which we have just quoted from 
10 Allen, 28 and 97 Mass., 94, that the rule regarding 
the materiality in contracts relating to the purchase of 
real estate is different in this country from that which 
prevails in England; and that time is,-as a general rule, 
more essential in such contracts here than there. 

Notice, now, 1n the light of this rule, as found in Gold- 
smith v». Guild and Barnard v. Lee, supra, or even of the 
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rule which prevails in England regarding the effect of 
the liability to fluctuations in value upon the matter of 
making time to be of essence in contracts touching land, 

o that, in the case at bar, it was, at the making of this con- 
ice tract, known and self-evident to the contracting parties 
that fluctuation in value was as inevitable as the efflux 
of time; but that fluctuation was to be inevitably down- 
wards unless in case of new discoveries. 

This was so because Contract A required the constant 
working of the mines; and the parties, of course, knew 
tnat every ton of ore extracted from the mines worked a 
positive depreciation of the value of the mining property. 
The parties contemplated that depreciation of value, and 
expressly provided for it by requiring that the deprecia- 
tion should not go on, in the absence of the full payment 
of the $40,000, an hour beyond an exactly defined and 
stipulated time; and, again, provided for it by granting, 
for a valuable consideration, a new thirty days’ extension, 
specifying in such extension that the extension should 
include all of the last day named in it. 

In this condition of things, is it conceivable that a 
sane man should not regard and make to be essential the 
time when this property, so being depleted, should, in 
absence of full payment therefor, cease to be depleted. 

We have seen by the passages in the contract we have 
pointed out bearing upon this point that he has made time 
of the essence of his contract by the express terms thereof. 

There is one other feature of the contract showing time 
to be of essence, which we have not specifically alluded 
to. It is the fact that when the time fixed by Contract 

A was expiring, and three days before its expiration, the 


parties agreed upon an extension fo a precise day, to wit, 

r thirty days from the time first fixed, or until and in- 
cluding the 27th of December, 1883. 

How solicitous the parties were about time as of essence, 


is indicated by this wording of the contract. It not only 
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fixes a day within which the option should terminate if 


the payment were not then fully made, but it descends to 
the particularity of saying that it should include this 27th 
day of December. And so of essence did both parties con- 
sider time that for these thirty days the proposed pur- 
chasers agreed to pay « consideration in reducing the 
Idaho ledge, to be conveyed, from 1400 feet to 18763 feet. 


SpECIAL Notice or Exurpir C. 


In passing, and though out of place, it yet is proper 
here to allude to a feature of this Contract C (K., 7), which 
is much dwelt upon in the opposing brief, and to which 
we have alluded, namely, the fact that it calls the $40,000 
“»urchase-money.” The opposing brief seeks to make 
out that the use of these words, “the balance of the pur- 
chase-money,’ shows that the defendants below had then 
and thereby (if not before) made themselves purchasers, 
as distinguished from lessees. 

There is obviously no substance in this contention, for 
reasons plain and express on.the face of these instruments. 
One is that this instrument “ C” shows that it in no way, 
or degree, changed the relations of the parties to the sub- 
ject-matter, to wit, the mining property, otherwise than 
to extend the time for the option. If one party was a 
lessee and the other a lessor before the thirty days began, 
then so each was afterwards. Ifthe payment of said one- 
half before the 27th of November was a payment of “ rent,” 
then so it was afterwards and during the thirty days; 
this because the instrument “C” stipulates in express 
words that what it accomplishes is a mere extension of the 
time, of the duration of the above instrument, “A” to and 
including the 27th of December, 1883. Of course, if the 
instrument was extended, it was extended with all its terms 
and conditions continued, except only the thirty days’ ex- 
tension. 


—— 
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Then in the stipulation signed by the first party (the 
appellees here), their language is “that, in consideration 
of the above covenants, we hereby extend the time on the 
within instrument until and including the 27th of December, 
1883.” 

This, then, is an extension of all the parts, terms, and 
conditions of the said instrument precisely as they existed 
before the 27th of November. 

As to the use of the words “ purchase-money,” that use 
was perfectly proper, because it was purchase-money they 
were stipulating about in this sense, to wit, that the parties 
were given thirty more dhys in which the second party 
had it in their power to make it to be “ purchase-money ” 
instead of rents. The extension was on purpose to enable 
them to so make it to be and become “ purchase-money.” 

This is all there is of and about this point, made by 
the opposing brief, on the effect of Contract C turning 
this transaction into a positive purchase or sale. 


FURTHER CASES ON TIME OF ESSENCE. 


But we return to the point at which we digressed, and 
now proceed to present the facts and holdings in a few 
cases bearing upon this matter of time being of the 
essence of such contracts. This we do simply as a means 
of illustrating and enforcing the position we take in 
asserting that not only the express terms of this contract 
make the time of payment to be of the essence of it, but 
that the circumstances of the case conclusively do the 
same thing. 

Take now, for example, from 3d Pomeroy’s Equity 
Jurisprudence, sec. 1408, pp. 454, 455, upon that feature 
of contract Exhibit C, to which we have alluded, which 
descends to the eractness of specifying that the extension 
of the time for payment of the $40,000 was to, and in- 
cluding, the 27th day of December, 1883. 
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On that point the author uses these words: 
“Time mav be essential. It is so whenever the inten- 
tion of the parties is clear that the performance of its 


terms shall be accomplished exactly at the stipulated 
day.” 


Here, if language can make anything clear, this lan- 
guage, saying that the extension should be to, and should 
include. only the 27th day ot December, does make that 
fact clear. 

The author proceeds : 

“The intention must then govern. <A delay cannot be 
excused. A performance at the time is essential, and 
any default will defeat the right to a specific enforce- 
ment.” 


To this the author cites: 
Hipwell v. Knight, 1 Younge & Collyer, Eq. 
Exch., 401. : 
King v. Ruckmann, 20 New Jersey Eq., 316. 
Prince v. Griffin, 27 Iowa, 514. 
Knott v. Stevens, 5 Oregon, 235. 
Grey v. Tubbs, 43 California, 359; and other cases. 


‘In the case, above cited, of Prince v. Griftin (27 Lowa, 
514), the facts were, in substance, that McDaniel, in Sep- 
tember, 1852, was the owner of a certain lot, and then 
entered into an agreement with Jackson to convey it to 
his wife, Mrs. M. H. Jackson, on the payment of five 
promissory notes given therefor—one for $200, due pres- 
ently; one for $500, due November 15, 1858; one for 
$200, due September 8, 1859; one for $200, due Septem- 
ber 8, 1860, and another for $400, due September 8, 1861, 
the purchaser to pay taxes; if notes not paid as they 
matured, or if taxes not discharged as agreed, the obli- 
gation to be void, at the option of McDaniel; and any and 
all payments which may have been made, and all rights 
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which may accrue to said Jackson by virtue of the con- 
tract, to be forfeited to MeDaniel., as well as improve- 
ments of every description, after sixty days’ notice of 
such failure being given ; it being understood and agreed 
that Jackson was not to claim or have the benefit, or 
right, as occupying claimant, as provided in section 80 
of the code of 1880; but, upon failure to pay as aforesaid, 
they are to forfeit all right, title, and interest in the lot, 
and all improvements made thereon, to the said McDaniel 
absolutely and forever. Further, that, on failure to pay, 
Jackson shall be held, and may be treated, as lessee hold- 
ing over after the termination of the lease. 

Default being made in the payments, the court held 
that time was, by the terms of the contract, and the cir- 
cumstances of the case, made to be of the essence of the 
contract, and the failure to pay at the date, &c., ended 
all the rights of the parties purchasing. 

This author, Pomeroy, in same note 1, to the same 
section, 1408, proceeds in these words: 


“Time may become essential from the subject-matter 
or object of the contract, as, for example, where the value 
of the subject-matter necessarily fluctuates and changes with 
mere lapse of time.” 


To this proposition the cases cited are very numerous, 
and include the cases in— 

1 Yonge & Collyer, 416. 
1 Simons & Stuart, 590 (which was a case of stocks). 
1 McLean, 50. 

8 Peters, 420. 

6 Wheaton, 525 

5 Cranch, 262 

21 Wallace, 302. 

29 Maine, 351. 

10 Allen, 239. 

70 Illinois, 331. 


; 
: 
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This case last named (in 70 [linois, 331) is Hoyt vv. 
Tewksbury. Some of its features are extremely appro- 
priate in the present case. One of these features is ex- 
pressed in the sixth paragraph of the syllabus in these 
words: 

“ Where the purchaser of land has an option to avoid 
the contract for objections to the title, any delay in de- 
ciding whether he will accept the same will defeat his 
right to specific performance.” 


In the case at bar he had much more than an option 
to avoid the contract on the ground of objections to the 
title. He had reserved the absolute and unlimited right 
to avoid taking the land and working it. This on his 
own mere will and pleasure. 

In such a case surely any delay of hmm in performing 
his part by payment will be fatal to his rights. 

The eighth paragraph of the syllabus in this case of 
Hoyt, supra, brings to view that other feature here appro- 
priate, to which we have repeatedly alluded, which is ex- 
pressed thus. 

“Time may be implied as essential in a contract from 
the nature of the subject-matter of the contract. If the 
thing sold be of greater or less value according to the 
cfiluxion of time, then time is of the essence of the contract, 
and must be observed in equity as well as at law.” 


In support of this proposition, the court, in the opin- 
ion, cites from Fry on Specific Performance, sec. 713, 
where the author states the rule in the same words 
which we have quoted from the eighth paragraph of the 
syllabus in the case of Hoyt v. Tewksbury, supra. 

The language of section 713 it is here worth while to 
quote : . 

“Time may be implied as essential in a contract from 
the nature of the subject-matter with which the parties 
are dealing. ‘If, therefore’ (said Mr. Baron Alderson, in 


45 


Hipwell v. Knight, 1 Yonge & Collyer Eq. Exch., 416), 
‘the things sold be of greater or less value, according to 
the effluxion of time, it is manifest that time is of the 
essence of the contract; and a stipulation as to time must 
aay be literally complied with in equity as well as at 
aw. 


Section 714 is in these words (Fry on Specific Perform- 
ance, side page 315): 


“So, again, where the subject-matter is, from its nature, 
exposed to daily variation” [in the case at bar it is 
exposed to necessary and absolute depreciation by ex- 
traction of ores], “the court inclines to hold time to be 
material, as in the case of sale of stock in a public house, 
in contracts for annuities on lives, and in purchases of 
government stock.” 


In the same note 1 to sec. 1408, page 455, 3 Pomeroy’s 
Eq. Jurisprudence, it is further added that time may 
become essential from the wnilateral character of the 
contract. 

In the case at bar the contract is strictly unilateral, so 
far as it relates to the on/y matter involved in this suit, 
to wit, the sale; there being no obligation on the defend- 
ants below to buy. 

To this proposition, the author cites: 

Brook v. Garred, 3 Kay & Johnson, 608. 

2 De Gex & Jones, 62. 

Austin v. Taney, L. R., 2 Ch., 143. 

Kerr v. Purdy, 51 N. Y., 629. 

Baker. v. Haverly, 50 Barber, 7%. 

Potts v. Whitehead, 20 N. J. Eq,., 55. 

Fessler’s Appeal, 57 Pa. St., 360. 

White v. Dobson, 17 Gratt., 262. 

Jones v. Noble, 3 Bush., 695. 
Mason v. Payne, 47 Mo., 57. 
Estes r. Furlong, 59 Illinois, 300. 
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The case of Christy and Scott’s Appeal, 85 Pa. St., 463, 
decided 1877, by a unanimous decision of the court, is 
one, in its features here, material exceedingly like the 
present. 

The case is thus described in the head-note : 

“( was the owner of a lease-hold property, of five acres, 
with an oil-well, sand machinery, &c. on it, and leased it 
to D for ten months with conditions for a sale. D paid 
$200 in cash, and agreed to pay the balance of the pur- 
chase-money in several payments; and when all were 
made C agreed to make a bill of sale of the property to 
D. If D tailed to make the payments at the time specified, 
his right to the premises was ‘to cease and determine, and 
the payments made prior to such default were to be treated 
as liquidated damages. D went into possession, and made 
but one payment. The property, at the suit of M, was 
levied upon and sold by the sheriff as the property of D. 
Held, that the agreement was a lease, with a condition for a 
sale at the end of the term, provided, that the payments 
were made at the time specified, and a failure to so make 
them resulted in a forfeiture of D’s rights, and re-invest- 
ment of the same in C, and that the sheriff’s vendee took 
nothing under the levy and sale as the property of D.” 


Surely this stipulation, in this lease in Scott’s Appeal, 
by which it was agreed that,.if D failed to make payments 
at the time, his rights were to cease, &c., is no stronger 
in the way of indicating time to be of the essence-of the 
contract than the repeated stipulations contained in Con- 
tract A in the case at bar. The Contract A stipulates for 
the payment of the $40,000 on or before the 27th day of 
December, 1883; that the deed should not be made unless 
such payment were made at the time named ; that if any 
default were made in payments, or any other respect, 
“that then it shall be lawful for the said parties of the 
first part to re-enter, possess, and enjoy the above-described 
property and premises, and every part thereof, and that 
the said parties of the second part hereby agree, in the 
event of such non-performance on their part, to surrender 
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possession of the said premises upon demand by the said 
parties of the first part claiming their right to re-enter.” 
Certainly all these furnish as strong evidence that time 
was meant to be of essence as do the terms in the lease 
in Scott’s Appeal, supra 
The case of Wells v. Smith (7 Paige’s Chancery Reports, 


N. Y., 22), found at page 19, Vol. 4, of the edition of 


Paige’s Reports, published by “The Lawyers’ Co-opera- 
tive Publishing Co. of Rochester, N. Y., is accurately 
described in the head-notes in the following words: 


“1. Where a contract for the sale of a city lot contained 
a provision that the purchaser should, on or before a 
particular day specified, build and enclose a house upon 
the front of the lot, or that, in lieu thereof, he should, on 
that day, pay to the vendor one thousand dollars as the 
first payment towards the purchase-money; and the con- 
tract further provided that if the vendee neglected or 
failed to perform any of the covenants therein contained, 
at the times limited for that purpose, all his rights or 
interest in the premises, either at law or in equity, 
should cease— 

“ Held, that the parties had made payment at the day an 
essential part of the contract, and that the vendee, whe had 
not attempted to build a house = the lot, and who 
had, without any legal excuse, failed to make the pay- 
ment at the time specified, was not entitled to a decree 
for specific performance of the contract. 

6¢ = The vendor is not bound to tender a deed of the 
premises and to demand payment of the purchase-money, 
except for the purpose of enabling him to affirm the contract 
and to recover the purchase-money in a suit at law. And 
where the demand for the purchase-money, at a particu- 
lar day, is made an essential part of the contract, if the 
vendor shows himself entitled to a specific performance, 
he must tender, or offer to pay, the money to the vendor 
at the time specified upon the receipt of a deed of the 
premises.” 


The court will observe how like that stipulation in the 
contract in this case of Wells v. Smith, which stipulates 
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that if the vendee neglected or failed to perform any of 
the covenants therein contained, at the times limited for that 
purpose, all his rights or interest in the premises, either 
at law or in equity, should cease, is to the stipulations 
contained in the Contract A (folios 11, 12, &c.), regarding 
the first party’s absolute right to re-enter, possess, and 
enjoy the premises, and such party’s right to the surren- 
der of the premises by the second party, in the event of 
default, mn any particular, by the second party. 

Indeed, the provisions of this Contract A, showing a 
design to make the payment of the $40,000, at the date, 
are much stronger, at least in the particular that they 
are repeated over and over again, than are the similar 

provisions in the case of Wells v. Smith, supra. For ex- 
ample, the obligation on the first party to make a deed 
is expressly made to be subject to the condition prece- 
dent, which is expressed in these words (folio 2): “ Pro- 
vided, That said sum of $40,000 shall have been paid on 
or before the 27th day of November, 1883.” 

Now, regarding this contract, so set ont in the head- 
note above quoted in the case of Wells v. Smith, the 
Chancellor says: 

“And the only questions are, whether upon an execu- 
tory contract of sale parties may make time an essential 
part of the confract, so that this court will not relieve 
against the non-compliance at the date; and whether it 
was the intention of the parties, in this case, to make the 
payment of the money on or before the time stipulated 
an essential part of the contract.” 


The court then proceeds to find that time was an essen- 
tial part of the contract, and holds what is expressed in 
the syllabus as above quoted. 

At pages 23 and 24 the court says that if the vendee 
“wished to comply with the contract so as to have the 
benefit thereof, he should have tendered the money at the 
day, or have offered to pay the same and to execute the 


ne 


a a ee & 


49 


bond and mortgage for the residue, * * * upon the 
delivery to him of a deed of the premises. And if he 
wished time to examine as to the validity of the vendor’s 
title, he should have called for the abstract of title in 
season to enable his counsel to examine the title before 
the day upon which the money was to be paid and the 
conveyances executed. But he had no right to call upon the 
defendant to make deeds, or to furnish him with a draft thereof, 
previous to the time when the deed was, by the terms of the 
agreement, to be delivered.” 


Again, on the point as to the obligation to make out 
and tender a deed in that case, the court says: 

“The Vice-Chancellor is right in supposing that the 
defendant was not bound to prepare and tender the deed until 
the complainant paid or offered to pay the money. If she 
wished to compel a performance of the agreement and 
to recover the money, in suit at law upon the covenants, 
it might be necessary, perhaps, that she should have 
made a tender of the deed, and offered to deliver the 
same upon the payment of the thousand dollars, and the 
delivery of a bond or mortgage for the residue of the 
purchase-money.” 


This case, therefore, decides two things in the case at 
bar, if it is followed: One, that as to a contract less 
strong than the one at bar in its indications of a purpose 
to make time of the essence of the contract, it is held to 
have been of that character; the other, is a reply to that 
part of the opposing brief that is so prominently pressed, 
beginning at page 15 in subdivision “ II,” insisting that the 
appellants had no right to a decree or to possession of 
the land until after they, the appellees, had secured the can- 
cellation of the mortgage and tendered a deed for a perfect 
title. 

We leave this part of the case in regard to whether 
this is a sale, or, on the other hand, a lease, and whether 
Contract A makes time of the essence of the contract, and 
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leave, also, that part of the brief about our being obliged 
to tender a deed for a clear title, by referring the court 
to the cases in the note to which we above alluded (4 
Desty’s Edition of New York Chancery Reports, p. 22), 
where the author cites to the proposition that “many 
decisions have treated a clause of forfeiture” (such as is 
found at folios 11 and 12, R., 5, in the present case) “ 
rendering the stipulated time of payment essential, and as, 
therefore, binding according to its letter, and have 


us 


refused to give any relief.” 
The cases cited to said point in that note are really 
taken from Pomeroy’s notes, and they are the following : 
Wells v. Smith, 2 Edwards Ch., 78 (this being the 
same case reported in 7 Paige, 22). 
Kdgerton v. Peckham, 11 Paige, 359. 
Sanbourn v. Woodman, 5 Cushihg, 36. 
De Camp v. Feay, 5 Serjeant & Rawle, 323-326. 
Bemington v. Irwin, 14 Pa., 145. 
Jones v. Robbins, 29 Maine, 351. 
Clark v. Lyons, 25 Illinois, 505. 
Snyder v. Spaulding, 57 Illinois, 480-484. 
McClartey v. Gokey, 31 lowa, 505. 
Steele v. Branch, 40 Cal., 3. 
Farley v. Vaughn, 11 Cal., 227. 
Rogan v. Walker, 1 Wisconsin, 527. 


NECESSITY OF A DEMAND. 


To all that part of the brief which cites authority upon 
the necessity of a demand on the part of the appellees 
for possession and for a termination of the contract re- 
lations, it is sufficient to reply that the demand was made; 
and the fact of such demand is conclusively established, 
as is, also, the refusal to surrender possession, by finding 
18. (R., 23, 24, folio 63.) 

But in addition to this reply, another equally con- 
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clusive is, that the position which asserts that it was 
needful (in order to obtain the remedy which the plain- 
tiffs below sought, to wit, possession of the premises, re- 
straint from further exhausting the mines, and an ac- 
counting) that the plaintiffs below should have tendered 
a deed and demanded payment of the money, is one 
which begs every material question in this case. 

The case of the plaintiffs below was not one for recovery 
of purchase-money—was not one for “specific perform- 
ance” of a contract—but wasone which asserted that the 
failure of the defendants below to comply with the terms 
of their option, on the day stipulated, was a fact which 
absolutely put an end to all their inchoate or contingent rights 
in the mines, and, therefore, the bill was one seeking to 
exclude them from the mines. 

The proposition that in such a case as that it was nec- 
essary for the plaintiffs to tender a deed, or to remove a 
mortgage, is, as we very respectfully submit, one that is 
little short of absurd. 

It is a position that requires us not only to tender to 
do the very thing which we were not bound to do, after 
their default in payment by the 27th day of December, 
1883, but also to tender to do that very thing which our 
contract expressly covenanted we should not, in said 
event, be required to do, but should, on the contrary, 
receive immediate and full possession. 

If it were true that the defendants below were guilty 
of no default, that they had so complied with their con- 
tract as that a court of equity would specifically enforce 
it, and we were seeking a specific performance against 
the defendants below, then such a tender of the deed, with 
a clear title, would have been necessary. But it was not 
necessary as a condition to the right to maintain the suit 
that was brought, to wit, one seeking to rid the premises 
of the presence of the defendants below, owing to their 
said default, in a case where time was of the essence of 
the contract. 
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No AcCQUIESCENCE IN APPELLANTS’ DEFAULT. 


As to all those parts of the opposing brief which allege 
acquiescence on the part of the plaintiffs below, and waiver 
of the defaults of the defendants below, the only reply 
which we deem it needful here to make, is found in 
findings 15, 16, 17 and 18 (R., 28 and 24), below, which 
find, expressly, that there was no such acquiescence, nor 
any such consent on the part of plaintiffs, to said delay, 
in compliance with the terms of said option. These 
findings find the facts to be directly the reverse of those 
upon which appellants base the alleged acquiescence. 

Should it so be that this court shall not sustain the 
position that the finding of facts by the Supreme Court 
below are conclusive here, and if the coust should go into 
the evidence at large, for the purpose of here finding the 
facts,.then and in that case we shall, if opportunity is 
afforded, show, in the oral argument in the court, that 
there was no such waiver of appellants’ defaults. 

But until this court so rules, we do not deem it proper, 
much less needful, to enter into a discussion of these 
facts. 


PAYMENT OF HALF THE ORE NoT AN EXERCISE OF 
THE Option TO PURCHASE. 


There is one other position in the opposing brief which 
it may be proper to notice, found beginning page 29, 
under subdivision IV. That proposition is “that the 
payment of one-half the proceeds taken from the mines 
being far in excess of rental, and by the terms of the con- 
tract to be applied on purchase-money,was * * * * 
properly considered, the declaration of the defendants’ 
option to purchase from the time of first payment. It 
could not have been paid simply as rent, but only because 
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it also formed part of the purchase-money. A binding 
contract of sale existed, therefore, from the first payment.” 

This proposition further adds that— 

“If this position just stated be denied, it must be con- 
ceded that from the 24th of November, 1883, the date of 
Exhibit C, the contract of sale existed, because the pay- 
ments made, and to be made, are therein designated as 
uurchase-money, and defendants thereby agreed to apply 
interest on the balance of the purchase-money,” &c. 


Now, the reply to this contention seems to us to be con- 
clusively found in the findings of fact. 

The finding 5(R., 22) finds that they went into posses- 
sion as tenants; that “all the said moneys so received 
by plaintiffs were received as rent or royalty under and 
according to the terms of the lease, and were proceeds of 
ores mined and extracted from the said premises to the 
said 27th of December, 1883.” 

To here insist against these findings that these pay- 
ments of one-half the ore were payments of “ purchase- 
money” from the start, and that the option to purchase 


_ was declared and affirmatively accomplished by the first 


payment made out of said one-half of the ores, is directly 
and literally the exact opposite of the findings of fact. 
But if that were not so, and we were at liberty to look 
at the contract itself, even then this position becomes a 
most singular one, not to say an absurd one. If, from 
the first day that payments were made out of ores 
extracted, these people had made their election, and were 
then bound as purchasers in such sense and way that there 
was a right of action against them for the $40,000, such 
conclusion renders frivolous all the provisions of the con- 
tract in regard to the defendants below being entitled to 
stop when they pleased, to surrender the mines when- 
ever they found them unprofitable; that they were only 
to work the mines “so long as they shall deem fit,” &c., 
&c. They were rendered more than frivolous, were put 
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an end to, the moment that they patil their first ore, and 
which first prarvrnent Or ore Was, by the CXPPFess terms of 
the contract (fol. 2), to be paid ‘as fast as taken out.” 
This position, therefore, that thev were turned into 
absolute purchasers by the payment of the first ore, is 
one which puts into the contract an utter felo-de se by the 


destruction which it works of the material provisions of 


the contract. 

This is SO plainly sO us tO make it Impossible to make 
plainer the unsoundness of this position than it is made by 
the unambiguous and CX Press provisions of the contract. 

As to the additional point that Contract C makes the 
paviment of ore from and after the date of the Contract 
of payment ot * purchase-money,” because the words 
* purchase-money ” are used in Contraet C, we have 
already sufficiently remarked, and w ull hot repeat what 
we have already said upon that point. 

We have now, we believe, pone over every material 
preart of the opposing briet, and of this case, and this with 
quite unnecessary fullness—unnecessary because the find- 
ings of fact below are binding upon this court—and, being 
so, they inevitably result in making proper the affirm- 
ance of the decree below 

Our apology for the fullness with which we have gone 
over the case must, as usual, be found in the earnestness 
and fullness with which the views of the appellants are 
pressed in the opposing brief. 

SAMUEL SHELLABARGER, 
JEREMIAH M. WILSON, 
kor the Appellees. 
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In the Supreme Court 


OF THE UNITED STATES. 


Tue Ciry or CHANUTE. Plaintiff in Ferror. 


- 


i O- 


Witpur F. TRADER, Defendant in Ferror. 


BRIEF AND ARGUMENT OF PLAINTIFF IN ERROR 
UPON APPLICATION FOR A SUPERSEDEAS. 


CASE STATED. 

Wilbur F. Trader, the defendant in error, obtained a 
judgment in the Circuit Court of the United States for 
the District of Kansas, against the City of Chanute, suc- 
cessor to the City of Tioga, upon certain bonds and cou- 
pons issued by the City of Tioga to the Tioga Flouring 
Mill Company, a Kansas corporation, and afterward as- 
signed to Wilbur F. Trader, plaintiff below. A bill of 
exceptions was drawn up and settled, and the judgment 
was brought here by writ of error, and is now pending. 

No supersedeas bond was filed in that case. 

Afterward, in July, 1889, Trader applied for a writ of 


mandamus to compel the mayor and council of the City 
of Chanute to levy a tax to pay the judgment. An al- 
ternative writ was issued. The City of Chanute, its 
mayor and council, pleaded to the alternative writ sub- 
stantially, that the original judgment, to aid in the collec- 
tion of which the writ was asked, was void because the 
court rendering it had no jurisdiction of the subject mat- 
ter, and that the lack of jurisdiction was apparent from 
the record. 

October 14th, 1889, the matter was heard. Defend- 
ants introduced the entire record of the original case to 
show that the judgment was rendered coram non judce, 
and was therefore void. The court, October 14th, 1589, 
gave judgment awarding a peremptory writ of mandamus 
returnable November 25, 1889. A bill of exceptions was 
immediately presented and allowed. A’ writ of error was 
also allowed and served, and a citation was issued on Oc- 
tober 14th, and was afterward served. 

On the same day a supersedeas bond was tendered. 
which was found by Judge Brewer to be in due form 
and sufficient in amount for the purposes of a super- 
sedeas. Judge Brewer also found that the sureties were 
suflicient, but held that the defendant was not entitled to 
a supersedeas. 

The city having complied with all statutory require- 
ments for a supersedeas, asked for a supersedeas, for a 
stay of the writ, and moved to quash the writ of man- 
damus, which motions were, each of them, overruled. 

The bond approved by Judge Brewer was filed and 
Trader’s attorney was notified that application would be 
made to the Supreme Court for such order, mandate or 
writ, as should appear proper to secure the City of 
Chanute a supersedeas, under the statute. 

The record showing all the above facts, the writ of 
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error and citation, and proof of service of notice of ap- 
plication, are on file in this Court. 

It will be observed that the record upon which this 
application is made begins with the application for a writ 
of mandamus. ‘The record of proceedings prior thereto 
is contained in the bill of exceptions as per the clerk’s 


certificate. 


BRIEF AND ARGUMENT. 


I. The judgment of the circuit court awarding a per- 


emptory writ of mandamus may be reviewed here by Z C,.0@. 266 


writ of error. Memphis vs. Brown, 94 U.S. 715; United 
States vs. The Mayor of New Orleans, 8 Fed. Rep. 112; 
rrr U.S. 716; ros U.S. 733; 99 U.S. 582; 1ro8 U.S. 
543: 97 U.S. 293: 2 Peters 449; High’s Extraordinary 


This is also the doctrine of the Supreme Courts of 
New York, Mississippi, Missouri, Texas, South Caro- 
lina, Nebraska and Kansas. 


Il. A writ of error to review such a judgment becomes 
a supersedeas upon the same conditions as in other cases. 

1. There is nothing in the statutes to indicate that 
judgments awarding writs of mandamus are to be treated 
differently from other judgments in the matter of super- 
sedeas. Desty Federal Procedure, paragraph 1007. 
The presumption must be in favor of a stay so far as the 
statute is concerned. 

2. The following cases were cases brought in the Su- 
preme Court to reverse judgments, which awarded per- 
emptory writs of mandamus: 

Knox County vs. Aspinwall, 24 Howard, 376: 97 U.S. 
393; 105 U.S. 733; 108 U.S. §43; 111 U.S. 7163 § 
Wall. 705. 
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The reports do not show whether proceedings were 
stayed pending these appeals or not; du/ i 1s obvious 
that the right of appeal must be in most cases valueless 
without the aid of a supersedeas. A ppeals in most cases 
will be impossible unless proceedings below be stayed. 

The case of Jlemphis vs. Brown, 94 U.S. 715, 18 in 
point. The syllabus in that case is as follows: 

“A., having a decree against the City of Memphis 
for the payment of money, obtained, by judgment ren- 
dered March 30th, 1875, a mandamus directing her, for 
athe payment of the decree, to levy a tax upon all the taxa- 

Sble property of the city. She thereupon passed an ordi- 
anance levying a special tax of fifty-four cents ‘on the 
g$100 worth of property.’ Under the laws of the State 
rtaxable real and personal property, otherthan merchants’ 
itcapital, is embraced in one tax list, and merchants’ cap- 
aital in another. A., finding that such capital was not 
tsubjected to the special tax, although it was to that levied 
tor all other purposes, and that the required sum would 
wot be raised, moved for a further peremptory mandamus, 
arequiring such capital, as it was assessed for other pur- 
Sposes in the year 1875, to be included in the property to 
Sbe taxed for his benefit. Such mandamus was directed 
by judgment March 2, 1876. On the 2oth of the follow- 
ing May, the city moved to set aside the latter judgment; 
but the court refused to grant the motion, and re-entered, 
on that day, the judgment as the final judgment in the 
premises. ‘Thereupon the city, within due time, sued out 
a writ of error, and gave the necessary bond. //e/d, 1. 
That the court had a right to set aside the judgment of 
March 2, during the term at which it was rendered, and 
to re-enter it as of the date when the motion to set it 


aside was made. 2. That the writ of error was properly 


sued out on the re-entered judgment, and is a super- 
sedeas.” | 

It is to be observed that the order of the court which 
was stayed by the giving of the bond and suing out the 
writ, was an order granting a peremptory writ of man- 
damus, issued to aid in the collection of a judgment. 

This mandamus was allowed by judgment, dated 
March 2, 1876. The fact that a motion was afterwards 
made to set aside the judgment of March 2, 1876, can- 
not effect the case as to supersedeas. _ 

The Court says in the opinion: “We think that the 
order made by the circuit court, May 20, 1876, upon a 
motion to subject merchants’ capital to the tax was such 
a final judgment as may be brought here for re-examina- 
tion by writ of error. The precise question decided by 
that order had never been presented in the case.” 

In the case at bar the question of jurisdiction had 
never before been raised. 

Memphis vs. Brown seems to establish clearly the prop- 
osition that a peremptory writ of mandamus, issued to 
aid in the collection of a judgment, may be stayed pre- 
cisely as any other judgment may be stayed, and without 
reference to whether there was a supersedeas bond given 
in the original case or not, and also without reference to 
the ground upon which the judgment awarding the 
mandamus is sought to be reversed. It is for the Supreme 
Court to pass upon the question of error in awarding the 
writ in a proceeding subsequent to this. 

The question has been passed upon by the United 
States circuit court in Louisiana. The syllabi in United 
States ex rel. Day vs. Mayor, etc., 8 Fed. Rep. 112, are as 
follows: 

« The amount of the bond to be required by the United 


States circuit court granting a supersedeas is to be deter- 
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mined by it. in its sound discretion, under the laws and 
rules of the Supreme Court.” 

“In the case of mandamus against the city of New 
Orleans to direct the levy of taxation, looking to the pay- 
ment of a specific sum of money, wherein the matter in 
dispute exceeds the sum of $5,000.00, exclusive of costs, 
and wherein writs of error are applied for and a super- 
sedeas asked, the bonds required were fixed at $150, plus 
rO per cent of the amount of the judgment or judgments 
sought to be stayed.” 

It did not appear in this case whether or not the orig- 
inal money judgment had been appealed from. It is 
obvious that if it had, no supersedeas has been obtained. 

The statute and all the cases seem to uphold the 
right of plaintiff in error to a stay of the writ. 

The proposition seems indisputable that plaintiff in er- 
ror is entitled to a stay until such time as this judgment 
shall be affirmed or reversed, and that, too, without re- 
gard to the merits of the appeal. 

If it is thought that the grounds for reversal assigned 
are insuflicient or frivolous, they must be attacked by mo- 
tion to dismiss. Until that is done a supersedeas should 
be enforced by this Court. 

3. Ihe errors assigned are sufficient. 

It seems to plaintiff in error impertinent, on this mo- 
tion, to say anything as to the grounds of error; but in- 
asmuch as the trial court, in refusing to stay the writ, 
discussed to some extent the errors insisted upon by 
plaintiff in error, the following matters are subjoined to 
this brief: 

Plaintiff assigns as errors that the original judgment, 
to aid in the collection of which the writ is asked, was 
void, because the court rendering it had no jurisdiction 


over the subject matter: also, that no execution on that 
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judgment was ever issued; also, that no demand was ever 
made upon the city subsequent to the overruling of the 
city’s motion for a new trial; also, that no valid alterna- 
tive writ was ever issued. 

These matters all appear from the record, and any one 
of them, excepl perhaps the last, appears to plaintiff in error 
sufficient to reverse the judgment awarding the writ; they 
are not frivolous grounds; they deserve careful consid- 
eration. 

The question of the lack of jurisdiction of the subject 
matter was never raised in the original suit. It was raised 
for the first time in the pleading to the alternative writ. 
The application for the writ averred that Trader had a 
valid subsisting judgment against the city. The city de- 
nied this and charged that the judgment was void for 
lack of jurisdiction over the subject matter, and that such 
lack of jurisdiction appeared from the record utself. 

The mandamus cases cited above are treated by the 
court as separate actions, distinct from the original ac- 
tion in which the money judgment was obtained. But 
whether they be considered as independent actions or 
only ancillary proceedings, it is competent to plead that 
the judgment which formed the basis of the action was 
void for want of jurisdiction — especially where the want 
of jurisdiction is apparent from the record. This is true 
whether it be considered as a direct or collateral attack 
upon the judgment. 

“A judgment pronounced by a tribunal having no au- 
thority to determine the matter in issue, is necessarily 
and incurably void, and may be shown to be so in any col- 
lateral or other proceeding in which tt is drawn tn question. 
When the tribunal has not jurisdiction over the subject 
matter no averment can supply the defect, no amount of 


proof can alter the case. As power over the subject 


S 


matter is given by law, nothing but an additional grant 


from legislative authority can extend that power over a 


class of cases formerly excepted; and neither acquies- 


cence of the parties nor their solicitations can authorize 


anv court to determine anv matter over which the law’ 


has not authorized it to act.” Freeman on Judgments, 


paragraph 120, page 115, edition of 1881; Gel/land vs. 
Sellers, Admr., 2 Ohio S. 223; Alorse vs. Presby, 5 Fos- 


ter 299; 


Eaton vs. Badger, 33 N. H. 228; Wamsley vs. 


Robinson, 28 La. An. 793; Ponce vs. Underwood, 55 Geo. 
601; Lyles vs. Bolles, 8 S. C..258; Dicks vs. Hatch, 10 
lowa, 380; Séate vs. Fosdick, 21 La. An. 258; A/ora vs. 
Kuzac, 21 Id. 754; Moore vs. Filis, 18 Mich. 77; Damp 
vs. Town of Dane, 29 Wis. 419; Richardson vs. Hunter, 
23 La. An. 255; Peabody vs. Thatcher, 3 Col. 275; Fleisch- 
man vs. Walker, 29 Ill. 318. : 


The United States Circuit Court 1s a court of limited 


jurisdiction, and jurisdictional facts must be pleaded. It 


appears on the face of the petition that the court was 


without jurisdiction. The question was not raised in the 


original suit—-why we cannot say; but it 1s never too late 


to raise the question of want of jurisdiction over subject 


matter. 


When such lack of jurisdiction is shown, the 


only proper order a court can make ts an order of dis- 


missal. 


The syllabi in the case of JA/oore vs. Town Council of 


Edgefield, 32 Fed. Rep. 498, are as follows: 


“In an application for a mandamus for the levy of a tax 


to pay a judgment, it is competent to show that the judg- 


ment was obtained coram non judice.”’ 


“A judgment can be impeached collaterally if the 


court rendering it was wholly without jurisdiction.” 


From the opinion of the Court: «The respondent con- 


tends that the subject matter of the suit on which judg- 
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ment was had was not within the jurisdiction of this 
Court, and that the judgment is void.” * * # # # 

‘But when it appears by an inspection of the record 

that the court was wholly without jurisdiction—that the 
matter was coram non judice——the judgment is void and 
of no effect, and must be disregarded. F//iot vs. Lessee 
of Piersol, 1 Pet. 328; Miller vs. Miller, 1 Bailey, Law, 
244; James vs. Smith, 2 5. C. 188; Freem. Judgm. 188. 
See Pasteur vs. Lewts, ( La.) t South. Rep. 307. This 
court, it must be remembered, has but a limited jurisdic- 
tion in mandamus. [ts authority to issue the writ is solely 
in aid of its jurisdiction. Bath vs. Amy, 13 Wall. 244; 
Rosenbaum vs. Bauer, 120 U.S. 450, 7, Supt. Ct. Rep. 
633. The first question, then, is, is the matter to be 
inforced within the jurisdiction of the court? In the pres- 
ent case it is not. Let the rule to show cause be dis- 
missed, and the mandamus be refused.” 

In the case cited, Woore vs. Edgfield, it appears that 
the court had jurisdiction of the person of defendant (the 
defendant was a town within the State and district), but 
did not have jurisdiction of the subject matter, the amount 
in controversy being too small. See also decision of 
Justice Miller, reported by Judge Treat, 10 Central Law 
Journal, 193. 

The question as to whether the original judgment was 
actually void—-whether the Court was actually without 
jurisdiction —need not be discussed here further than to 
show that the plea is not a frivolous one. 

The principal bonds sued upon are not, in our judg- 
ment, negotiable in form. They are not payable. either 
“to order” or “to bearer.” ‘The bond is peculiarly drawn. 
The principal bond recites that the coupons are payable 
to bearer, and the coupons themselves are so drawn; but 


the principal bonds are not made payable to bearer or to 
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order. The original payee in the bonds was a resident 
and citizen of Kansas; and so, if the bonds are not ne- 
gotiable, the non-residence of the plaintiff did not confer 
jurisdiction upon the federal court. Desty’s Federal 
Procedure, paragraph 6292. 

A mere inspection of the record will show that neither 
this nor the other assignments of error are frivolous, 
but that they require a hearing and the careful consider- 
ation of the Court. 

The writ of mandamus was made returnable Novem- 
ber 25th, 1889. It will be obvious to the Court that the 
motion should be determined before that date. 

GEO. R. PECK, 
C. S. GLEED, 
I. W. GLEED, 


Attorneys for Plabutiff in Error. 


IN THE 


Supreme Court of the United States. 


Tue City or CHanvte, /aintiff in Error, ) 
vs. > No. 1,509. 
Witsur F. TRADER, Defendant in Error. ) 


Note.—In general, the plaintiff in error claims that its 
right to a supersedeas does not depend upon the discretion 
of the Court, but springs from the statute, 

Sec. 1007, R.S. U.S 


The proceedings in the Circuit Court of Kansas which 
are claimed to constitute a supersedeas are : 

1. The bringing of the writ of error. 

2. The issuing thereof and accompanying citation and 
due service. (These facts are conceded in defendant’s mo- 
tion to dismiss, filed November 11, 1889.) 

3. Filing a satisfactory bond. 


ABSTRACT OF RECORD. 


Application for writ of mandamus, July 9; 1889, substan- 
tially states that Wilbur F. Trader recovered a judgment 
against the city of Chanute (the plaintiff in error) on De- 
cember 4, 1885, for the sum of $7,534.77 damages, and 
$167.35 costs; that the judgment is still in full force and 


effect, and is wholly unpaid; that on July 27, 1888, he 
served a notice on the defendant as follows : 

“To the mayor and councilmen of the city of Chanute, 
the defendant above-named : 

“You, and each of you, are hereby notified that Wilbur 
F. Trader, the above-named plaintiff, did, on the 4th day 
of December, A. D., 1885, recover against said defendant 
(the city of Chanute) in said above entitled action, in the 
above-named Court a judgment for the sum of $7,534.77 
debt besides costs, which said judgment is drawing interest 
at the rate of seven per cent. per annum from said 4th day 
of December, 1885, and you are hereby requested to levy a 
tax on the taxable property within said city of Clianute to 
pay and satisfy said judgment and costs. 

“If you fail to make such levy, an application will be 
made to said Court for a mandamus to-compel the same.” 

Dated July 27, 1888. 

Witeur F. TRADER, 
Plaintiff. 
By Joun HutcHins, 
His Attorney. 


Note. It does not appear that execution was issued upon 
the judgment, or that any demand for payment thereof was 
made, unless the foregoing is such demand, or that ‘any 
action was taken by the said Trader between July 27, 1888, 
and the bringing of the mandamus July 9, 1889. In the 
meantime the terms of office of mayor and councilmen to 
whom the above notice was given had expired (see Rev. St. 
Kansas, chap. 22), and new officials had been elected. 

The motion for new trial in original case was overruled 
after the giving of this notice. 


The alternative writ was allowed July 9, 1889. 
The answer of the plaintiff in. error to the mandamus 
proceedings is as. follows: 


And now comes said defendants the city of Chanute 
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and the mayor and council thereof, by Gleed & Gleed, their 
attorneys, and by way of plea in abatement of the alterna- 
tive writ of mandamus heretofore issued say, that they, the 
said defendants, ought not to be required either to do the 
things commanded in said writ, or to show cause there- 
under, for that the said writ which purports to have been 
issued and allowed by said Court at the June term, 1889, of 
said Court, was in fact issued and allowed by a judge of 
said Court at the city of Topeka in the State and district of . 
Kansas; that the said June term, 1889, of the said Court is 
required by law to be held at the city of Leavenworth in 
said State and district of Kansas, and cannot lawfully be 
held at any other place than said city of Leavenworth. 

That the said June term of said Circuit Court was regu- 
larly convened at the said city of Leavenworth on the 3d 
day of June, 1889; that afterward, to wit, on the 14th day 
of June, 1889, said Court was adjourned to meet on the 19th 
day of June, 1889, and that said Court was thereafter held 
and on said 9th day of July, when said alternative writ was 
issued, was being held at the City of Topeka, State of Kan- 
sas. And by way of plea in bar of this action defendant 
Says: | 

The said judgment against the said city of Chanute re- 
cited in said alternative writ is void and of no effect for 
that the said, the United States Circuit Court for the Dis- 
trict of Kansas, which rendered said judgment, had no 
jurisdiction of the subject matter of the action wherein said 
judgment was rendered, and no jurisdiction to render said 
judgment. That such want of jurisdiction appears from 
the record of, and more particularly from the petition in, 
the said action. 

Wherefore, defendant asks that such alternative writ be 
quashed, that plaintiff's petition for a peremptory writ be 
denied, and that defendant have judgment for costs. 

GLEED & GLEED, 
Attorneys for Defendant. 


The petition in the original case of Trader vs. the city of 
Chanute, in which judgment was rendered, and to satisfy 
which judgment the present proceedings were instituted, is 


as follows: 


“The plaintiff, Wilbur F. Trader, a citizen of the State of 
Ohio, in the United States of America, complains of the 
said Tioga township, in the county ot Neosho. and State of 
Kansas, and the city of Chanute, defendants above-named, 
municipal corporations, organized and existing under and 
by virtue of the laws of the State of Kansas, and citizens of 
the said State of Kansas, and for causes of action against 
said defendants alleges: 


“1. That on or about the first day of July, A. D. 1872, 
the city of Tioga, In said county of Neosho, and State of 
Kansas, a municipal corporation then duly organized and 
existing under and by virtue of the laws of said State of 
Kansas, duly made, executed and issued and delivered its 
certain negotiable bond with twenty coupons thereto at- 
tached, all bearing date of July 1, A. D. 1872, whereby 
said city of Tioga, for value received, promised to pay, ten 
years after said date, to the bearer, five hundred dollars, 
with interest at the rate of ten per cent. per annum, paya- 
ble semi-annually, on the first days of January and July 
of each year thereafter as per said interest coupons thereto 
attached, which said bond, in order to distinguish it from 
others of like character, was marked No. 1, and of which 
said bond the following is a copy, to wit: 


* $500. Bond of the City of Tioga. No. 1. 
Neosho County, State of Kansas, 
United States of America. . 
“Know all men by these Presents, That the City of Tioga, 
in the County of Neosho, is indebted to the Tioga Flouring 
Mill Company, in the sum of Five Hundred Dollars, law- 


ful money of the United States, with interest from date 
hereof at the rate of ten per cent. per annum, as provided 
by law, and payable semi-annually, as per interest coupons 
hereto attached, the principal being due in ten years from 
date hereof, and with interest thereon payable at the office 
of the Farmers’ Loan and Trust Company, in the City of 
New York, to the bearer. 

“This bond is issued pursuant to a vote of said City of 
Tioga, at an election held on the 29th day of June, A. D, 
1872, in accordance with the provisions of an act of the 
Legislature of the State of Kansas, entitled: ‘An Act to 
amend sections 51, 52 and 53 of an act entitled “An 
act concerning private corporations,”’ approved February 
28. 1869. 
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“In testimony whereof, the common council of the said 
City of Tioga has caused this bond to be issued in the name 
of said city, and to be signed by its mayor and attested by 
its clerk, under the seal of said City of Tioga, this first day 
of July, A. D. 1872. 

Joun B. BEarry, 
Mayor of the City. 

Attest: SamueL HAMBEL, 
Cl rk: of the City of Tioga.” 


That on the 16th day of August, A. D. 1872, said bond 
was duly registered in the office of the Auditor of State of 
said State of Kansas, and that thereafter, on or about the 
20th day of August, 1872, and before said bond or coupons 
became due and payable, the said bond with said coupons 
thereto attached, for value received, was sold, assigned, 
transferred and delivered to this plaintiff, who is now the 
legal owner and holder thereof. 

That there is now due this plaintiff from said defendants 
on said bond the sum of five hundred dollars, with interest 
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thereon from January 1, 1873, at the rate of ten per cent. 
per annum. | 

2. That among others attached to this bond was a coupon 
bearing even date therewith, whereby the said city of Tioga 
promised to pay to the bearer thereof on.the Ist day of Jan- 
uary, A. D. 1874, the sum of twenty-five dollars, the same 
being for the interest then and there to become due on said 
bond, of which coupon the following is a copy, to wit: 


“$95.00. No. 3. 
“The citv of Tioga, Neosho county, State of Kansas, will 
pay to bearer, at the office of the Farmers’ Loan and Trust 
Company, in the city of New York, twenty-five dollars, for 
interest due Ist January, 1874, upon bond No. 1 for $500, 
issued July 1, 1872. | 
Joun B. Bearry, 
Mayor. 
Attest: SAMUEL HAMBEL, 
Clerk of ( uty of Tioga.” 


Then follows other similar causes of action, declaring on 
other bonds exactly like the preceding except as to the 
register number. 


Norre.—It will be observed that the bond itself is payable 
to the Tioga Flouring Mill Company, and is non negotiable. 
The interest only (as evidenced by the coupons) is payable 
to bearer. 


The answer contains— 

1. A general denial. 

2. The statute of limitations. 3 ' 
The third and fourth paragraphs are as follows: 


3. And the said defendant, the city of Chanute, as a fur- 
ther and third ground of defense to all of the pretended 
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causes of action set forth in plaintiff’s petition says, that 
the various pretended bonds and coupons, purported to 
have been issued by the city of Tioga, and signed by one 
John B. Beatty as the mayor of said city, and attested by 
one Samuel Hambel as the clerk of said city, were so signed 
and attested without any right or authority therefor on the 
part of said clerk and mayor, either in law or in fact, and 
were illegal and void, and created no legal or equitable 
obligation upon or against said city of Tioga, or upon 
or against the defendant city of Chanute. That said 
bonds and coupons set forth in said petition were issued by 
said city of Tioga without any consideration being received 
by said city of Tioga therefor, but were issued solely as a 
donation by said city to the Tioga Flouring Mill Company, 
which said Tioga Flouring Mill Company was a private 
corporation, organized solely for the benefit and profit of its 
incorporators, and not for any public purpose whatsoever. 

And said defendant further says that said John B. 
Beatty, the mayor of said city of Tioga, and the person 
who purports to sign said pretended bonds and coupons 
was, on the first day of July, 1872, the time said bonds and 
coupons are alleged to have been issued by the said city of 
Tioga, one of the directors and principal officers of said 
Tioga Flouring Mill Company, and that said John B. 
Beatty procured said bonds and coupons to be issued in 
fraud of the rights of the said city of Tioga, and for his, 
and his coincorporators in said Tioga Flouring Mill Com- 
pany’s own private benefit. 

And said defendant further says that said bonds and cou- 
pons set forth in said petition were not issued under and in 
pursuance and in accordance with the provisions of an act 
of the Legislature of the State of Kansas, entitled “An act 
to amend sections 51, 52 and 53 of an act entitled ‘An act 
concerning private corporations,’ approved February 28, 
1869,” nor were said bonds issued under and in pursuance 
of any act of the Legislature of the State of Kansas what- 


sovver. That the said plaintiff herein had full knowledge 
and notice that the said bonds and coupons were so as 
aforesaid illegal and void, and that they were issued by 
said city of Tioga without any authority of law, and only 
as a donation to said Tioga Flouring Mill Company; that 
the said Tioga Flouring Mill Company, to whom said bonds 
were so fraudulently issued,-was a private enterprise of its 
incorporators, and not organized for a public purpose, and 
all of the foregoing facts stated herein, before any of said 
bonds and coupons Came to him and became his property ; 
that all of said bonds and COUPONS in said petition set forth 


and described were received and taken by said plaintiff 


with a full and complete understanding, knowledge and 
notice that they were issued by the city of Tioga without 
any authority of law, and that said bonds and coupons 
were illegal and void. 

And said defendant further says that it denies that said 
plaintiff is the owner and holder of said bonds and coupons 
before their maturity, but alleges the fact to be ‘that said 
plaintiff acquired the ownership thereof long after they were 
due and payable, and with full and complete notice of all 
their defects and illegalities. 

4. And said defendant further answering, and as a 
fourth ground of defense, and by way of plea to the juris- 
diction of this Court as a court of law to take cognizance of 
this cause of action says, that the city of Chanute embraces 
within its corporate limits more than 360 acres of land, a 
very small portion of which, not to exceed 80 acres, com- 
prises the territory formerly embraced within the city of 
Tioga, and that said city of Chanute does not include all of 
the territory embraced within the city of Tioga at the date 
of the issue of said alleged bonds, but only a portion thereof. 

Wherefore said defendant prays judgment against said 
plaintiff for its costs in this behalf most wrongfully sus- 


tained. 


—— ' 
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The other proceedings in the original cause are: 


December 4, 1885. Judgment for plaintiff for $7,534.77. 

December 5, 1885. Motion for a new trial. 

December 4, 1888. Motion for a new trial heard and over- 

~ puled. 7 

December 7,1888. Defendant given 30 days to prepare 
bill of exceptions. 

February 6, 1889. Bill of exceptions allowed at same time 
at which motion for new trial was overruled. 


The bill of exceptions contains a full copy of record in the 
original case. Among other matter it appears that the 
Tioga Flouring Mill Company is a Kansas corporation. 

In the present proceeding plaintiff in error filed his writ 
of error October 14, 1889, served the same and citation— 
filed as bond to obtain a supersedeas under Sec. 1,007, R. S. 
U.S. The action of the Court in the bond is as follows: 


“And now on this 14th day of October, A. D. 1889, comes 
the said defendant and tenders a bond in the sum of $10,000, 
which is by the Court found sufficient in amount for the 
purpose of a super sedeas, and which is by the Court found 
to be in due form and which is approved as to the sufficiency 
of the sureties. 

And the said defendant moves, asks and requests the 
Court that the said bond be approved and filed and that the 
peremptory writ this day issued in said cause be stayed, 
that a super sedeas be granted,and the said peremptory writ 
of mandamus be quashed and the Court thereupon takes 
the said matter under advisement.” 


“And now, on this 21st day of October, A. D., 1889, the 
Court having duly considered the motion of defendant to 
stay the peremptory writ of mandamus heretofore awarded 
and to grant a super sedeas herein, and to quash the writ, 
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the said motions and each of them are hereby overruled, to 
which ruling of the Court the said defendant duly excepts.” 
| Davip J. BREWER, 
Circuit Judge. 


Notre. A brief and, for present purposes, satisfactory state- 
ment of the objections to the issuance of the peremptory writ 
of mandamus will be found in the motion to dismiss filed 
by defendant in error November 19, 1889. 

GiLEED & GLEED, 
Attorneys for Plaintiff. 
A. G. SAFFORD, 
Of Counsel. 


LAW REPORTER Paint 


IN THE 


Supreme Court of the nited States, 


x, (509 


Witsurn F. TRADER, 


Lietendant : j 


This case below was an application for mandamus, In 
which the court.on the l4th dav of Oetober, ISS, granted 
il perem ptors writ requiritig the Mmavor and councilmen 
of the Citv of Chanut plaintiff im error, to levy a tax 
sufficient to pay and discharge a judgment rendered in 
favor of the defendant in error on the 4th day of De- 
cember, 1SS5, for the sum of $7,534.77. 

No writ of erro™ or supers deas was sued out in said 
cause in which said judgment was rendered, nor any bill 
of exe ptions made, taken, or allowed until after the eX- 
piration of more than two years after the term at which 
sald judgment was rendered, as hereinafter stated. 

On or about the 27th day of July, 1888, the said Tra- 
der, defendant in error, r juested plaintiff ith error, in 
W riting, to levy A lax LG may said judgment, which they 
failed and refused to do. Defendant in error then gave 
notice that he would ippLhy, and thereafter did apply, to 
the court in which the said judgment then and there 
remained wholly unsatisned, unappealed, and wunre- 


versed, ior an alternative writ of mandamus, requiring 


On 


the said officers of said municipal corporation Lo levy il 
tax for the satisfaction of said judgment. Said alterna- 
tive writ was duly issued, made returnable on the 2d day 
Ol September, ISSo 

\n answer was filed by the respondents to the said 
alternative writ, in which they set up that “the said 
judgment against the said City of Chanute recited in said 
alternative writ is void and of no effect, for that the said, 
the United States Circuit Court for the district of Kan- 
sas, Which rendered said judgment, liad no jurisdiction 
of the subject-matter of the action wherein said judg- 
ment was rendered, and no. jurisdiction to render said 
judgment. That such want of jurisdiction appears from 
this record DF and hiore particularl) Irom, the petition 
in the said action.” a 

The hearing was continued to October 14. 1SS®. 

Upon and after the hearing Upon sid writ ana return, 
the court, below cranted a per uintorv writ of mandamus, 
requiring said officers to levy the said LiaiX according to 
the directions and terms of the said alternative writ. 

Upon and after the IssuIng of the said peremptory 
writ of mandamus, the plaintiff in error presented a bill 
of exceptions, which was allowed, and which appears in 
the record, and asked for a writ of error, which was 
allowed, and citation served on the attorney for the 
defendant in error on the 2d day of November, 1889. 

The only grounds upon which the said writ of error 
is prosecuted in this court are as follows, as appears by 
the said reeord: 


Kirst. The court below erred in holding that the court 
below had jurisdiction to render the judgment, to colleet 
which said writ of mandamus was allowed. 


Second. The court below erred in not holding that 
said judgment was void for lack of jurisdiction. 


Third. The court below erred in holding that said 
court had jurisdiction to issue said writ of mandamus. 


Fourth. The court below erred in allowing a writ of 
mandamus when no execution had ever been issued. 


Fifth The court below erred in allowing a writ of 
mandamus when no demand had been made upon 
| 


plaintiff in error, sul 
plaintiff’s motion for a new trial 


sequent to the overruling of 


Sixth. The court below erred in giving judgment 
for defendant in error 


Seventh. The court below erred in not giving jud 


(vm 
bo) 


ment for plaintiff in error 


Kighth. The court below erred in refusing plaintiff in 
CTror a supe rsédeas, and in refusing to Stay the perem)- 


tory writ of mandamus 


The only ground on which the want of jurisdiction LO 
render said judgment was and is based, as will appear 
by the record and by the brief of the plaintiff in error, 
is the allegation by such plaintiff that the bonds and 
coupons on which said judgment was rendered were and 
are not payable to bearer, and that the original payee 
thereof is a citizen of Kansas, the same State with the 
plaintiff in error; whereas the said bonds and coupons 
are shown by the face of said record to be pavable to 
bearer in the following words 

“ know all Wien by these prese nts, That the City of Tioga, 
in the county of Neosho, is indebted to the Tioga Flour- 
ing Mill Company, in the sum of five hundred dollars, law- 
ful money of the United States, with interest from date 
hereof, at the rate of ten per cent. per annum, as provided 
by law, and payable semi-annually, as per interest cou- 
pons hereto attached, the principal being due in ten 


RL AMD yo | 


) \ 
A larpes 15 


Dye Af 


Iw THD 


SUPREME COURT OF THE UNITED ST 


THE CITY OF CHANUTH, Plaintiff in 


ar 


44 
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THE CITY OF CHANUTE, | 


Plainitfi in Error, 


US. >No. 1509. 
WILBUR F. TRADER, 


Detfendani in Error. 


STATEMENT OF CASE. 


On the 4th day of December, A. D. 1885, Wilbur 
F. Trader, the defendant in error, recovered a judg- 
‘ment against the plaintiff in error, the City of Chanute, 
on municipal bonds for the sum of $7,534.77 and costs, 
in the Circuit Court of the United States for the Dis- 
trict of Kansas. 


On the 27th day of July, 1888, no writ of error hay- 
ing been sued out on said judgment, and the same 
standing on the records of said Court wholly unpaid. 
the defendant in error, in writing, requested the mayor 
and councilmen of said plaintiff in error, to levy a tax 
on the taxable property within the said City of Chanute, 
to pay and satisfy said judgment and costs. 

The time for making the regular levy having passed, 
and the said mayor and councilmen having neglected 
and refused to levy the tax to pay the judgment 


2 - 


and costs as requested, the said defendant in error 
gave notice that he would apply to the Court in which 
said judgment was rendered, on the 9th day of July, 
1889, for an alternative writ of mandamus, requiring 
the said officers of said muncipal corporation to levy 
the said tax. 


On the said goth day of July, 1889, the defendant in 
error made such application to the said Court and the 
alternative writ was then issued. and made returnable 
on the 2nd day of September following, at which time 
the plaintiff in error, and its mayor and councilmen ap- 
peared by their attorneys, Gleed & Gleed, and made 
and filed the following return or answer to gaid writ: 


‘*And now comes said defendants, thecity ot Chanute, 
and the mayor and council thereof, by Gleed & Gleed 
their attorneys, and by way of plea in abatment of the 
alternative writ of mandamus heretofore issued say that 
they, the said defendants, ought not to be required 
either to do the things commanded in said writ, or to 
show cause thereunto ; 


1, For that the said writ which purports to have been 
issued and allowed by said Court at theJune term, 1889, 


of said Court, was in fact issued and allowed by a Judge: 


of said Court, at the city of Topeka, in the State and 
District of Kansas; that the said June term, 1889, of 
the said Court, is required by law to be held at 
the city of Leavenworth, insaid State and District of 
Kansas, and cannot lawfully be held at any other place 
than said city of Leavenworth. 


That the said June term of said Circuit Court was re- 
gularly convened at the said City of Leavenworth on 
the 3rd day of , 1889 ; that afterward, to-wit : on the 
14th day of June, 1889, said Court was adjourned to 
meet on the roth day of June, 1889. and thatsaid Court 
was thereafter held, and on said gth day of July when 


3 


said alternative writ was issued, was being held at the 
City of Topeka, State of Kansas. 


And by way of plea in bar of this action defendant 


Says: 


11. The said judgment against the said city of Cha- 
nute recited in said alternative writ, is void and of no 
effect for that the said, the United States Circuit Court 
for the District of Kansas, which rendered said judg- 
ment had no jurisdiction of the subject matter of the 
action wherein said judgment was rendered, and no 
jurisdiction to render said judgment. That such want 
of jurisdiction appears from the record of, and more 
particularly from the petition in, the said action, 


Wherefore, defendants ask that such alternative writ 
be quashed, that plaintiff's petition for a peremptory 
writ be denied, and that dependants have judgment for 
costs.”’ 


No further answer or return to the said alternative 
writ was made by said plaintiffin error, or its mayor 
and councilmen, and no other issues were joined or pre- 
sented on the hearing thereafter had. The hearing 
was adjourned to October 14th, 1889, at which time the 
respondents in support of their answer introduced the 
record previously made in the case showing copies of 
the bonds and coupons upon and for the contents of 
which the said judgment was rendered, No other evi-~ 
dence was offered by the respondents and ho other 
question raised or discussed. 


It was contended by respondents that the peremptory 
writ should not be allowed because the said bonds were 
not negotiable, or payable to bearer, and that conse- 
quently the holder, a non-resident of Kansas and a citi- 
gen of Ohio, could not maintain an action thereon in 
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the Circuit Court of the United States, and that the , 
judgment rendered thereon was therefore void for want 
of jurisdiction in the Court of the subject matter, 


The grounds of error assigned by plaintiff herein are 
printed in our motion to dismiss. : 


BRIEF FOR DEFENDANT. 


The judgment, the collection of which is sought to be 
prevented by this writ of error, was rendered December 
4th, 1885. No attempt was made to procure a bill of 
exceptions in the case until January, 1888, more than 
three years after the date of the judgment. A bill of ex- 
ceptions was signed and filed February 5th,1888, and 
thereafter a writ of error sued out. 


Upon the hearing for a peremptory writ ‘of man- 
damus on October 14th, 1889, the respondent, plaintiff 
in error, to support its return to the alternative writ, 
introduced the said bill of exceptions in evidence and 
offered no other or further evidence. 


From the copies of the bonds therein contained the 
respondent claimed that it appeared the said judgment 
was obtained coram non judice, and was therefore void 
and not capable of enforcement. 

The Court below held otherwise and ordered the 


peremptory writ, to reverse which action this writ of 
error was sued out. 


“i, 


The question thus raised we maintain is too frivol- 
ous to need further argument. Upon the face of the f 
bonds it is plainly provided that the principal thereof ; 

j 


shall be due in ten years from date, and with the inter- 
est thereon payable at the Farmers’ Loan and Trust 


a 


_ 
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Company, in the City of New York, to bearer. How 
can it be said that such instruments are not negotiable 
and do not pass by delivery? The customary method 
of indicating or determining the negotiability of a bill 
or note is hy the use of the words ‘‘ bearer’’ or 
‘* order,’’ though no particular words are necessary. 
Words in a bill or note from which it can be inferred 
that the party making it intended it to be negotiable, 
will give it a transferable quality. 


t Daniel on Negotiable Instruments; Sec. 106. 
Raymond vs. Middleton, 29 Penn. St., 530 
Sinclair vs. Johnson, 85 Ind., 527. 


Is not such intention not only inferable from the lan- 
guage of the bonds in question but clearly expressed 
thereby? 3 

But we contend that if it were held that the bonds 
were not negotiable the judgment would not be void, 
but would stand as a good judgment, conclusive on the 
parties until reversed or vacated by the tribunal having 
jurisdiction to pass upon the question of error. 


The case is not analagous to one where jurisdiction 
of the subject matter is absolutely ana totally with- 
held. The jurisdiction of the Circuit Courts of the 
United States in actions of a civil nature at com- 
mon law, is conditioned upon the existence of certain 
facts which the Court must decide; as in this case 
whether the bonds were negotiable or not. An er- 
roneous decision on this point would not render the 
judgment void, but simply erroneous, subject to re— 
versal by this Court in a proper proceeding tor that 


purpose, 


6 


Roderigas vs. The East River Saving Institution, 63 
Ph, 7 oo AGO, 

The Court below had jurisdiction if the citizenship of 
the parties was right for it ; consequently, the question 
of jurisdiction related to the parties rather than to the 
subject matter. 

The objections to the writ of. mandamus that no 
execution had been issued on the judgment, and that 
no demand had been made subsequent to the over- 
ruling of plaintiff's motion fora new trial, were not 
raised by the return or answer of plaintiff in error to 
the alternative writ in the Court below, and if under any 
circumstances such objections would be valid, they were 
certainly waived by not being raised before trial on the 
merits. 


2 Dillon on Municipal Corporations, note to Sec. 
696. 

But it was not necessary to issue execution before 
making application for the mandamus. There is no 
law in Kansas requiring execution to be issued on 
judgments against municipal corporations and returned 
nulla bona before a mandamus to enforce their collec- 
tion. 


The last paragraph of Section 53 of the act of the 
Kansas Legislature, under the provisions of which the 
bonds herein questioned were issued, reads as follows: 


And it shall be the duty of the Board of County 
Commissioners, or City Council, or Town Trustees of 
any such county, or city or town, so taking and sub- 
scribing stock in any railway company, and in issuing 
bonds in payment thereof, as aforesaid, to annually 
levy, or cause to be levied, and collect, or cause to be 
collected, at the time and in the manner that gencral 
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taxes are collected, a tax sufficient to pay fhe annual 
interest on such bonds, and create a sinking fund for 
P their redemption, and the amount so levied and col- 
lected shall be kept apart from any other funds, and 
appropriated to no other purpose than to pay said in- 
terest and redeem said bonds.—Laws of Kansas 1869, 
page Ilo. 

This act was recited in the bonds and was incor- 
porated into and became a part of the contract, and 
mandamus was the only remedy the bondholder, the 
plaintiff below, had for plaintiff in error’s refusal to 
levy and assess the tax thus provided for the special 
purpose of paying his bonds. 


** When the law under which the debt was incurred 
provides for the levy of a special tax to pay it, this 
duty will be enforced by mandamus, and in such a case 
it is no answer to an application for this remedy that an 
execution has not been returned nulla bona, or that 
the corporation debtor may have property subject to a 
sale on execution.”’ 


ae co ae ng ‘ 


2 Dillon on Municipal Corporations ; Sec. 687. 

Knox County vs. Aspinwall; 65 U. S. (24 How.) 
376. 

We respectfully submit that upon the record in this 
case, it clearly appears that the writ of error was taken 
for delay only; that the grounds therefor are frivol- 
ous, and that the defendant’s motion to dismiss the 
writ ought to be sustained and the order of the Court 
‘below, directing the peremptory writ of mandamus, 
affirmed. 


SHELLABARGER & WILSON, 
Joun HuTcHINGs, 
Aitorneys for Defendant in Error. 
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OREGON IMPROVEMENT COMPANY VS. THE EXCELSIOR COAL co. 1 


] Complaint. 


In the Cireuit Court of the United States. Northern District of 
California, Ninth Circuit. 


_ THe Excetstor Coat Co. (a Corporation), Plaintiff, \ 
Us. 


Tue OreGon Improvement Co. (a Corporation), Defendant. } 


The said Excelsior Coal Company, as plaintiff, complains of the 
said defendant, The Oregon Improvement Company, and for cause 
of attion alleges— 

That the said plaintiff and the said defendant are each of them 
a corporation organized and doing business under the laws of the 
State of California. 

That heretofore, to wit, before the 26th day of April, A. D. 1873, 
one Martin R. Roberts was the original and first inventer of a cer- 
tain new and useful invention entitled “improvements in coal 
screens and chutes.” 

That prior to the invention thereof by said Martin R. Roberts 
the said invention was not known or used by others, and at the 
time of his application fora parent therefor said invention had not 
been in public use or on sale in this country for two years, nor 
abandoned. 

That, being so as aforesaid the inventor thereof, said Martin R. 
Roberts, did, on the said 26th day of April, 1873, make due and 
formal application to the Patent Office of the United States for a 
patent therefor, and on the 17th day of June, 1873, in pursuance of 
said application, letters patent of the United States numbered 
140,077 was [were] issued and delivered to said Martin R. Roberts by 
the Coni missioner of Patents of the United States for the said invention, 
granting and securing to said Martin hk. Roberts, his heirs or as- 
signs, for the full term of seventeen years from the last-named date 
the full and exclusive right and liberty of making, constructing, 
using, and vending to others to be used the said invention through- 

out the United States and territories thereof. 
2 That said letters patent were issued in due form of law, 
under the seal of the Patent Office of the United States, and 
were signed by the Secretary of the Interior and countersigned by 
the Commissioner of Patents of the United States, and bore-date the 
day and year last aforesaid. 

That afterwards, to wit, on the 10th day of October, A. D. 1876, 
upon due application therefor and upon the surrender to the Com- 
missioner of Patents of the United States of the letters patent last 
aforesaid. new letters patent were duly issued to said Martin R. 
Roberts for the same invention for the residue of the term then un- 
expired for which the said original letters patent was | were | granted. 
That the letters patent so issued were issued in due form of law, 
under the seal of the Patent Office, and were signed by the Secre- 
tary of the Interior and countersigned by the Commissioner of 
1—1198 : 
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Patents of the United States, and were dated the day and year last 
aforesaid, and were delivered to the said Martin R. Roberts, whereby 
there was secured to him, his heirs and assigns, for the residue of 
Said term of seventeen years from said 17th day of June, 1873, the 
full and exclusive right and liberty of making, constructing, using, 
and vending to others to use the said invention hereinbefore men- 
tioned, a description whereof and of said invention more fully ap- 
pears in said letters patent; which said letters patent are ready in 
court to be produced by this plaintiff or a duly authenticated copy 
thereof. | 

That prior to the issue of said original letters patent, and also 
prior to the issue of said reissued letters patent, all proceedings 
were had and taken which were required by law to be had or taken 
previous to the issue and reissue, respectively, of letters patent 
granting special rights and liberties for new inventions. 

That by a regular chain of assignments, duly recorded in the 
United States Patent Office, all the right, title, and interest in said 
invention, and letters patent were granted and conveyed to the 
plaintiff herein before the Ist day of November, 1877; ever since 
which last-named date plaintiff has been and is now the sole owner 
of said letters patent and invention and of all rights and privileges 
granted thereunder. 

That heretofore, to wit, before the 15th*day of Nov., A. D. 
3 1875, B. La Count Satterfield, Charles L. Crisman, and James 
MckK'nley were the original, first, and joint inventors of cer- 

tain new and nseful improvements in coal screens and chutes. 

That the same was not known or used by others before the inven- 
tion thereof by the said B. La Count Satterfield, Charles L. Crisman, 
& James Mckinley, and at the time of their application for a patent 
therefor, as hereinafter stated, has not been in public use or on sale 
for two years, nor abandoned. 

That being the inventors thereof, upon due application made 
therefor, letters patent of the United States numbered 176,070 were, 
on the Ilth day of April, A. D. 1876, duly issued to the said B. 
La Count Satterfield, Charles L. Crisman, & James McKinley, grant- 
ing and securing to them, their executors, administrators, or assigns, 
for the full term of seventeen years from the last-named date, the 
full and exclusive right and liberty of making, using, and vending 
to others to be used the said invention and improvement through- 
out the United States and the territories thereof. 

That said letters patent were issued in due form of law, under the 
seal of the Patent Office of the United States, and were signed by the 
Secretary of the Interior and countersigned by the Commissioner 
of Patents of the United States, and bore date the day and year‘last 
aforesaid, a description whereof and of said invention more fully 
appears in said letters patent; which said letters patent are ready 
in court to be produced by this plaintiff or a duly authenticated 
copy thereof. 

That prior to the issuing of said letters patent all proceedings 
were had and taken which were required by law to be had or taken 
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previous to the issuance of letters patent granting special rights and 
liberties for new and useful inventions. 

Thet by a regular chain of assignments, in writing and —, 
in the United States Patent Office, said letters patent and all privi- 
leges, rights, and liberties by it conferred were, on or about the Ist 
day of Nov., 1877, assigned and conveyed to the plaintif¥ herein. 

That from the time the plaintiff became the owner of the letters 
patent up to the present time plaintiff has been constantly in the 

exercise of the rights and privileges thereby granted and 
i conferred and has used the said patented machine for itself, 
and has always been ready and willing to rent or let the 
said patented machine on a royalty to those desiring to screen coal. 

That each of said patents cover and describe and claim improve- 
ments in machines for screening coal, and the invention and im- 
provements thus described and claimed are capable of being united 
and used in the construction of a single coal-screening machine. 

Yet the said defendant, well knowing the premises, but contriving 
to injure the plaintiff, has since the Ist day of January, 1880, un- 
lawfully and wrongfully and without the consent or allowance and 
against the will of plaintiff, constructed, made, and used a large 
number of coal screens such as is described in said letters patent ; 
which said coal screens, each of which, contain the features or some 
of them described and claimed in each of said letters patent, which 
said machines and each of them is a violation and infringement 
upon the rights and privileges secured to the plaintiff by said letters 
patent, and thence hitherto the said defendant has continued to 
make and use said patented improvements and inventions within 
the State of California and within the jurisdiction of this honorable 
court, in violation and infringement of the exclusive privileges, 
rights, and liberties secured to the plaintiff as aforesaid and contrary 
to the law and the form of the statutes in such cases made and 
provided. 

And plaintiff says that on account of the said acts of the defend- 
ant it, the plaintiff, has been greatly injured and damaged and de- 
prived of great profits which it might and otherwise would have 
derived from the said invention and letters patent, and has sustained 
actual damages to the amount of one hundred thousand dollars, 
and by force of the statute aforesaid an action has accrued to plain- 
tiff to recover the said actual damages as the court may see fit to 
order and adjudge. 

Wherefore plaintiff prays judgment against the said defendant 
for the sum of one hundred thousand dollars actual damages, to- 
gether with such further sum, not exceeding in the aggregate three 
times the amount of said actual damages, and for such other and 
further relief as it may be entitled to have in a court of law, and 
for costs of suit. 

SCRIVNER & BOONE, 
Attorneys for Plaintiff. 
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5 [ hereby certify that the foregoing is a true and correct 


copy of the original complaint filed herein. 
JNO. L. BOONE, 
Attorney for Plaintiff. 


Endorsed : Filed September 13, 1887. L. 5. B. Sawyer, clerk. 


6 Answer. 


In the Circuit Court of the United States, Northern District of 
California, Ninth Circuit. 


True Excerstor Coan Co., Plaintiff, 
v8. > 
THE OREGON I[MPROVEMEN®P Co., Defendant. J 


Now comes the defendant and, answering the complaint on file in 
the above-entitled action, denies each and every, all and singular, 
the allegations therein contained. 

And, further answering said complaint, the defendant says that 
the apparatus covered by the reissue letters patent issued to Martin 
R. Roberts on the 10th day of October, 1876, was not an invention 
when produced by the said Martin RK. Roberts. 

And, further answering said complaint, the defendant says that 
the apparatus covered by the letters patent issued to B. La Count 
Satterfield, Charles L. Crisman,and James McKinley was not, an in- 
vention when produced by the said Satterfield, Crisman, and Me- 
Kinley. 

Wherefore the defendant prays to be hence dismissed with its 
costs. 

SIDNEY V. SMITH, 
Attorney for Defendant. 

Endorsed: Service of a copy of the within answer is hereby ad- 
mitted this Ist day of December, 1887. Scrivner & Boone, plain- 
tiffs attorneys. Filed December Ist, 1887. L. 8S. B. Sawyer, clerk. 


: 


Verdict. 
Unitep STATES OF AMERICA: 
Circuit Court of the United States, Ninth Judicial Cireuit, Northern 
District of California. 
Excretsion Coat ComPpANY 
Us. No. 5209. " 
OREGON IMPROVEMENT COMPANY. 
We, the jury, find in favor of the plaintiff, and assess the damages 
at the sum of seven thousand dollars, $7,000.00. 
JOHN HOMES, Foreman. 
Endorsed: Filed Sept. 18,1888. L.S. B. Sawyer, clerk, by F. D. 
Monckton, deputy clerk. 


THE EXCELSIOR COAL COMPANY. 


8 Certified Copy of Judgment. 


Unitrep STATES OF AMERICA: 


Circuit Court of the United States, Ninth Judicial Circuit, Northern 
District of California. 


EXxcEeLsion Coat COMPANY 
v8. . No. 5209. 
OREGON IMPROVEMENT CoMPANY. } 


This cause having come on regularly for trial on the 29th day of 
August, 1888, being a day in the July, 1888, term of said court, be- 
fore the court and a jury of twelve men, duly impaneled, J. J. Seriv- 
ner and J. L. Boone, Esq’s, appearing on behalf of the plaintiff and 
Sidney V. Smith and J. H. Boalt, Esq’s, on behalf of the defendant, 
and the trial having been proceeded with upon the 50th and 3lst 
days of said August and the 4th, 5th, 11th, 12th, 13th, 14th, and 
18th days of September of said term and year, and witnesses on the 
part of the plaintiff and of the defendant having been sworn and 
examined, and evidence, oral and ducumentary, on behalf of the 
respective parties hereto having been introduced and closed, and 
the cause, after argument of counsel and the instructions of the 
court, having been submitted to the jury, and the jury having sub- 
sequently rendered the following verdict: 

“ We, the jury, find in favor of the plaintiff, and assess the damages 
at the sum of seven thousand dollars ;” 

And the court having thereupon ordered that judgment be en- 
tered herein in accordance with said verdict, and for costs: 

Now, therefore, by virtue of the law and by virtue of the premises 
aforesaid, it is concluded by the court that The Excelsior Coal Com- 
pany, plaintiff, do have and recover of and from The Oregon Im- 
provement Company, defendant, the sum of seven thousand dollars 
and its costs in this behalf expended, taxed at $43.60. 

Judgment entered September 15, 1888. 

L. S. B. SAWYER, Clerk. 

[sEAL.] A true copy. 

Attest, &c. L. S. B. SAWYER, Clerk. 


Endorsed: Filed September 18, 1888. L.8. B. Sawyer, clerk. 


Q Clerk’s Certificate. 


In the Cireuit Court of the United States, Ninth Judicial Circuit, 
in and for the Northern District of California. 


Excetsion Coat CoMPANY 
vs. . No. 5209. 
OREGON IMPROVEMENT Co. 


I, L. S. B. Sawyer, clerk of the circuit court of the United States 
for the ninth judicial circuit, northern district of California, do 


Me ilies i al dat, — st tal 
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hereby certify that the foregoing papers, hereto annexed, constitute 
the judgment- roll in the above-entitled action. 
Attest my hand and the seal of said circuit court this 18th day of 
sept., 15885. 
| SEAL. | L. S. B. SAWYER, Clerk, 
By F. D. MONCKTON, 
Deputy Clerk. 


Endorsed: Judgment-roll. Filed Sept. 18th, 1888. L.5S. B. Saw- 
yer, clerk, by I’. D. Monckton, deputy clerk. 


10 : Defendant's Bill of Exceptions. 


In the Cireuit Court of the United States ‘in and for the Ninth 
Circuit, Northern District of California. 


Excersion Coat Company, Plaintiff, 
Us. 
OREGON IMPROVEMENT ComMPANY, Defendant. 


Be it remembered that at the regular July term of the above- 
named court for the year 1888, held at the city and county of San 
l‘rancisco, State of California, the above-entitlad action, on the 29th 
day of August, 1888, came on regularly for trial-before the court and 
a jury selected and impanelled to try the same, Messrs. Serivner and 
Boone appearing as counsel for plaintiff and Sidney V. Smith, Esq., 
as counsel for defendant. 

Whereupon the plaintiff, to sustain the issues on its part, offered 
and read in evidence without objection reissued letters patent num- 
ber 7341, dated October 10th, 1876, in the words and figures follow- 
Ing : 


11 UnITED STATES PATENT OFFICE. 
Martin R. Roperts, of San Francisco, California. 
Improvement in Coal Screens and Chutes. 


Specification forming part of Letters Patent No. 140,077, dated June 
17, 1873; Reissue No. 6211, dated January 5, 1875; Reissue No. 
7341, dated October 10, 1876; applicatioti filed July 10, 1876 


To all whom it may concern : 

Be it known that I, Martin R. Roberts, of the city and cgunty 
of San Francisco and State of California, have invented certain 
new and useful improvements in a combined portable hopper, chute 
and screening apparatus; and I do hereby declare the following de- 
scription and accompanying drawings are sufficient to enable. any 
person skilled in the art or science to which it most nearly apper- 
tains to make and use my said invention without further invention 
or experiment. 
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Previous to my invention, in unloading vessels of coal the coal 
has, for the most part, been hoisted from the hold over the bulwarks, 
and dumped upon the wharf or upon the coal previously dumped, 
or, if chutes were used, such chutes were fixed; nor, so far as I am 
aware, has a movable chute ever been known or used by which the 
coal could be received from the vessel at any point in the wharf, 
and be screened ‘and delivered to the cart. 

My invention consists of a portable apparatus for receiving coal 
from the bucket by which it is hoisted from the hold of a ship, and 
for screening and delivering it to carts on the wharf, said apparatus 
being adapted for ready removal from place to place, when required. 

By this apparatus I am able to save repeated handlings and con- 
sequent expense, and the breakage of the coal, and the apparatus 
can be changed from one point to another where the vessel may be 
placed. 

There are further and subordinate objects to be secured by my in- 
vention, and the improved details devised for these purposes will be 
set forth more fully hereafter. 

In the drawings, A A represent a strong frame, which is prop- 
erly stayed and braced, so as to withstand the concussions to which 
it will be subjected. At one side of the top of this frame I secure 
two boards, B B’, at an obtuse angle to each other, in the form of a 
trough, but leave their lower ends separated, so as to provide a space, 
C, between them, for the purpose hereinafter described. These boards 
form what I call the hopper. The board B’ forms an extension to 
one side, D, of a large reservoir, 0, which is located in the body of 
the frame below the hopper. ‘This side D of the large reservoir 
slopes toward the opposite side of the frame, and is constructed of 
parallel wires, secured at short distances apart, so as to form a screen 
over which the coal or other substance must pass in descending 
from the hopper to the reservoir, and through which the small par- 
ticles up to a certain size will fall, leaving the larger pieces, which 
cannot pass through the screen, lying in the second or lous hopper. 
The reservoir is contracted toward its lower end,and a chute, F, ex- 
tends from it out over the opposite side of the frame from that on 
which the upper hopper is located. A gate, h, which will be more 
fully described hereafter, serves to retuin the coal in the chute and 
reservoir until it is desired to allow it to pass from the chute into 
the cart or other vehicle. An independent grate or screen, I, of finer 
mesh than the grate D, is secured in an inclined position in the 
frame A A, below the screen D, so as to receive the particles of coal 
or other substance which pass through the upper sereen, and which 
serves to again separate it into two grades. This screen stands at 
an angle transversely to the upper screen, so that the particles which 
pass down it, on account of not being small enough to pass through 
the meshes, will be carried off to one side of the machine, while the 
finer portions which pass through the screen will fall upon the floor 
or wharf directly under the frame. Two or more of these screens 
van be used, and the size of the meshes can be varied according to 
the substance to be cleaned and the number and quality of the 
grades into which it is desired to separate the substance being dis- 
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The frame A A will be mounted upon small wheels, so that it 
can be moved from one place to another upon a wharf, in order to 
be placed in position to receive the discharging cargo of different 

ships; but when moving it from one wharf to another, I em- 
12 ploy axles across each end of the frame, upon which strong 

wheels are placed, so that the entire machine can be drawn 
along similar to any vehicle 

The hopper B B’ is as long as the machine, and is made wide, so 
that when ordinary care is used in dumping it 1s certain to catch all 
the coal poured from the swinging tub. This hopper is also placed 
high on the machine, and but slightly above the inclined side of 
the reservoir, so that the coal has but a short distance to ‘fall, and is 
thereby prevented from being broken and pulverized. The outlet 
of the hopper B B’ extends entirely across the upper end of the side 
or screen D, by which arrangement the passing coal is distributed 
over the entire width of D, and has to pass its entire length, thus 
insuring a thorough screening of the coal. The construction and 
location of this hopper B B’ make it a success in receiving the con- 
tents of the bucket by which the coal is hoisted from the hold of the 
vessel, a result which I believe was never before accomplished by 
any hopper. 

By placing the reservoir O in its peculiar position, and making it 
large, several advantages are obtained. Among others, a large 
screening surface is obtained. The gdte f/ is sufficiently high 
from the wharf to allow vehicles to be placed so as to receive 
the coal direct as it is discharged from the chute, so as to save re- 
loading it from the wharf; and the reservoir O is large enough to 
serve as a store-room, so that, in case of teniporary delay in the ve- 
hicle carrying the coal to the yards, the work of unloading the ship 
or other vessel can proceed without the necessity of piling the coal 
upon the wharf. ) 

When it is not desired to screen the article or substance to be 
unloaded, a false bottom or metal blank, K, is placed upon the grat- 
ing or inclined side D of the reservoir, so that the substance will be 
carried directly through the chute into the cart or wagon intended 
to convey it away. 

The gate or cut-off which I use consists of a lever-bar, p, which 
has one end pivoted to the frame, so that it will extend transversely 
across above the end of the chute. Metal teeth h extend downward 
across the mouth of the chute, so as to barthe entrance. When the 
cart is in position beneath the chute, the free end of the lever is 
raised so as to clear the teeth from the mouth of the chute, and al- 
low the substance to pass through by its gravity into the cart. 

From the practical success which has attended my invention, I 
believe its introduction will make it. profitable to ship other sub- 
stances, such as cobble-stones, gravel &c., and assort them while un- 
loading the ship. 

By this arrangement coal can be discharged from ships, screened, 
and loaded into the carts not only at a great saving of expense in 
handling it, but with less wastage, as the large and more market- 
able pieces or lumps will not be broken when dumped in this ma- 
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chine, as they always are, to a greater or less extent, when dumped 
from the height of twenty or thirty feet upon the wharf or coal-pile. 

Having described my invention, what I claim, and desire to se- 
cure by letters patent, is— 

1. A portable combined coal receiving, screening, and delivering 
apparatus arranged to receive the coal or other cargo from a swing- 
ing suspended tub or bucket, by which it is hoisted from the hold 
of a ship or other water-craft, and to screen it automatically and 
deliver it into carts, said apparatus being constructed and ar- 
ranged substantially as described. 

2. The receiving-hopper B B’, in combination with the reservoir 
QO, with its screen or grating side D, chute F, with its toothed gate 
h,and one or more independent screens, I, all combined and ar- 
ranged substantially as and for the purpose above described. 

3. The metal blank or false bottom K, in combination with the 
receiving-hopper B B’, reservoir O, chute F, and gate h, substantially 
as and for the purpose above described. 

4. The combination of the hopper B B’, for receiving the coal from 
a swinging bucket, the reservoir O, arranged to receive the coal as it 
passes from the hopper, with the chute F and gate h, all constructed 
to operate substantially as and for the purpose set forth. 

5. In combination with the elongated hopper, the screen D, res- 
ervoir O, and chute F, with its gate h, the combination being sub- 
stantially as is herein set forth. 

MARTIN R. ROBERTS. 

W itnesses : 

J. L. BOONE. 
CHAS. G. PAGE. 


(Here follows diagram marked p. 13.) 


14 in favor of Martin R. Roberts. 

The plaintiff then proved that by a regular chain of assign- 
ments, duly recorded in the United States Patent Office, all the right, 
title, and interest in the invention described in said reissued letters 
patent and in said reissued letters patent were granted and conveyed 
to the plaintiff before November Ist, 1877, and that the plaintiff ever 
since then has been and is now the sole owner of the said letters 
patent and invention. 

The plaintiff then introduced evidence tending to prove that the 
defendant had, since January Ist, 1880, in the said city and county 
of San Francisco and in the-city of Oakland, in said State, infringed 
upon the rights and privileges secured to the plaintiff by said reis- 
sued letters patent by making and using a large number of coal 
screens and chutes, such as are described in said reissued letters 
patent. ; 

The plaintiff then introduced evidence tending to show the amount 
of damage-done to it by the defendant’s said infringetment. 

The plaintiff then rested. 
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Exception No. 1. 


Whereupon the defendant, to sustain the issues on its part, offered 
In evidence a duly certified ec opy of the original letters patent num- 
ber 140,077, dated June 17th, 1873. in favor of Martin. R. Roberts, 
for an improvement in coal screens and chutes; which original let- 
ters patent are in the words and figures following: 


15 Unirep STATES PATENT OFFICE. 
Martin R. Rorerts, of San Francisco, California. 
Improvement in Coal Screens and Chutes. 


Specification forming part of Letters Patent No. 140,077, dated June 
17, 1873; application filed April 26, 1873 


To all whom it may concern: 


Be it known that I, Martin Ric —_ Roberts, of San Francisco city 
and county, State of ( ‘alifornia, have invented a combined portable 
hopper, chute and screening apparatus; and I do hereby declare 
the following description and accompanying drawings are sufticient 
to enable any person skilled in the art or science to which it most 
nearly appertains to make and use my said invention or improve- 
ment without further invention or experiment. 

My invention relates to a portable apparatus which is intended 
more particularly for receiving, cleaning and delivering into carts, 
coal and other like substances, which are usually dumped upon the 
wharf in discharging ships. 

The usual method of discharging ships of their cargo of coal 
is to raise the coal from the vessel in tubs by a steam hoisting ap- 
paratus, and dump it in a pile upon the wharf, from which it 1s re-’ 
moved by carts to the different coal-yards, where it is screened so as 
to separate the finer portion or screenings from the large and market- 
able or more merchantable portion. 

My invention consists of a portable apparatus having a double 
hopper, chute, and screens, so arranged that by dumping the coal 
or other substances to be handled from the tub into the upper hop- 
per the fine portions or small particle will be separt ated in two or 
more grades from the coarser portions, and be deposited in separate 
piles, while the coarser pieces are caught in the second hopper, from 
which they cun be conveyed through a chute into the carts which 
convey them to the coal-yards, thus requiring but one operation to 
discharge the cargo, screen the coal, and load it into the carts: 

In order to more fully illustrate and explain my invention, refer- 
ence is had to the accompanying drawings, forming a part of this 
specification, in which— 

Figure I is a perspective view of my invention. Fig. II is a plan 
view of the blank to be used when the apparatus is used only as a 

chute. 
A A represent a strong frame, which is properly stayed and 
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braced so as to withstand the concussions to which it will be sub- 
jected. At one side of the top of this frame, I secure two boards, B 
3’, at an obtuse angle to each other, in the form of a trough, but 
leave their lower ends separated so as to provide a space, C, between 
them for the purpose hereinafter described. These boards form 
what I call the upper hopper. The board Bb’ forms an extension to 
one side, D, of a large hopper, O, which is located in the body of 
the frame below the upper hopper. ‘This side D of the large hop- 
per slopes toward the opposite side of the frame, and is constructed 


of parallel wires secured at short distances apart, so as 


to forma 


screen over which the coal or other substance must pass in descend- 
ing from the upper to the lower hopper, and through which the 
small particles, up toa certain size, will fall, leaving the larger 
pieces, which cannot pass through the screen, lying in the second or 
large hopper. The lower hopper is contracted toward its lower end, 
and a chute, F, extends from it out over the opposite side of the 


frame from that on which the upper hopper is located. 


A gate, h, 


which will be more fully described hereafter, serves to retain the 
coal in the chute and hopper until it is desired to allow it to pass 
‘from the chute into a cart or other vehicle. An independent grate 
or screen, I, of finer mesh than the grate D, is secured in an inclined 
position in the frame A A, below the screen D, so as to receive the’ 
particles of coal or other substance which pass through the upper 
screen, and which serves to again separate ii into two grades. This 
screen stands at an angle transversely to the upper screen, so that 
the particles which pass down it on account of not being small 
enough to pass through the meshes will be carried off to one side of 
the machine, while the finer portions, which pass through the screen, 
will fall upon tie floor or wharf directly under the frame. 
Two or more of these screens can be used, and the size of the 
meshes can be varied according to the substance to be cleaned 
16 and the number and quality of the grades into which it is 


desired to separate the substance being discharged. 


The frame A A will be mounted upon small wheels, so that it can 
be moved from one place to another upon a wharf in order to be 
placed in position to receive the discharging cargo of different ships ; 
but when moving it from one wharf to another, 1 employ axles 
across each end of the frame, upon which strong wheels are placed, 
so that the entire machine can be drawn along similar to any 


wheeled vehicle. 


The upper trough, which is formed by the boards B B’, 


is as long 


as the machine, so thatin dumping the load any vibration or swing- 
ing of the tub while it is being emptied will not cause the load to 
be discharged outside of the hopper as long as the machine is prop- 
erly located and ordinary care is exercised in dumping it. This 
form of the upper hopper also allows the substance which is dumped 
into it to spread over a larger surface and thus be more thoroughly 


screened than when the hopper is smaller. 


When it is not desired to screen the article or substance to be un- 
loaded, a false botton or metal blank, K, is placed upon the grating 


or inclined side D of the larger hopper, so that the substance will 
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be carried directly through the chute into the cart or wagon in- 
tended to convey it away. 

The gate or cut-off which I use consists of a lever bar, p, which 
has one end pivoted to the frame, so that it will extend transversely 
across above the end of the chute. Metal teeth, ,extend downward 
across the mouth of the chute, so as to bar the entrance. When the 
cart is in position beneath the chute, the free end of ttie lever is 
raised so as to clear the teeth from the mouth of the chute, and al- 
low’ the substance to pass through by its gravity into the cart. 

By this arrangement coal can be discharged from ships, screened 
and loaded into carts, not only at a great saving of expense in hand- 
ling it, but with less wastage, as the large and more marketable 
pieces or lumps will not be broken when dumped into this machine, 
as they alwaysare, to a greater or less extent, when dumped from the 
height of twenty or thirty feet upon the wharf or coal pile. 

Having thus described my invention, what I claim, and desire to 
secure by letters patent, is— 

1. The receiving-hopper B Bb’, in combination with the hopper 
O, with its screen or grating side D, chute F, with its toothed gate 
h, and one or more independent screens I, all combined and ar- 
ranged substantially as and for the purpose above described. 

2. The metal blank or false bottom K, in combination with the 
receiving-hopper B B’, hopper O, chute F, and gate h, substantially 
as and for the purpose above described. , 

In witness whereof I hereunto set my “hand and seal. 

M. R. ROBERTS. [c. s.] 

Witnesses : 

GEO. H. STRONG. 
HENRY k. MOORE. 


(Here follows diagram marked p. 17.) 


18 Whereupon counsel for the plaintiff objected to the intro- 

duction of said original letters patent on the ground that 
the same was[ were] immaterial] and irrelevant to any defence raised 
by the answer, 

The court sustained the objection. 

To which ruling of the court counsel for defendant then and 
there duly excepted, and tendered this his bill of exceptions to the 
court to sign and seal, and the court did thereupen sign and seal 
the same. 

The court then charged the jury, who then retired, and after de- 
liberation brought in a verdict for the plaintiff, and assessed iis 
damages at seven thousand dollars. 

And now, in furtherance of justice and that right may be done, 
the defendant presents the foregoing as its bill of exceptions in said 

vase, and prays that the same may be settled and allowed and 
signed and certified by the judge, as provided by law. 

SYDNEY V. SMITH, 
Attorney for Defendant. 
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The toregoing bill of exceptions is allowed and settled. 
GEO. M. SABIN, 
Dist. Judge, Dist. of Nevada, Presiding. 


Endorsed : Service of a copy of within bill of exceptions is hereby 
admitted this 25th day of April, 1889. Scrivner & Boone, att’ys 


| for plaintiff. Filed May 3rd, 1889. L. S. B. Sawyer, clerk, by 
| F. D. Monckton, deputy clerk. 


19 Bond on Writ of Error. 


In the Supreme Court of the United States. 


| Excetsiorn Coat Company, Defendant in Error, 
v8. 
1 OREGON IMPROVEMENT Company, Plaintiff in Error. 


Know all men by these presents that we, The Oregon Improvement 
Company, a corporation, as principal, and Charles Goodall and 
George C. Perkins, of the State of California, as sureties, are held and ‘ 
firmly bound unto the Excelsior Coal Company, a corporation of the 
State of California, in the sum of ten thousand dollars, to be paid to 
the said Excelsior Coal Company, its successors or assigns; to which 
; payment, well and truly to be made, we bind ourselves andseach of 
. | us, jointly and severally,and our and each of our successors, assigns, 
' executors, and administrators, firmly by these presents. 

Sealed with our seals. Dated this 21st day of December, 1888. 

Whereas the above-named Oregon Improvement Company has 
prosecuted a writ of error in the Supreme Court of the United States 
to reverse the judgment rendered in the above-entitled action by 
the circuit court of the United States in and for the northern dis- 
trict of California, ninth cireuit: 3 

Now, therefore, the condition of this obligation is such that if the 
above-named Oregon Improvement Company shall prosecute its 
said writ of error to effect and shall answer all costs and damages if 
it fail to make its plea good, then this obligation shall be void; 
otherwise to remain in full force and virtue. 

CHARLES GOODALL. 
GEO. C. PERKINS. 


Signed, sealed, and delivered in the presence of— 


L. S. B. SAWYER. 
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20 Unitep States OF AMERICA, ' Ss! 
Northern District of California, | ~° 
} Charles Goodall and George C. Perkins, being duly sworn, depose 


and say and each for himself says that he is worth the sum of ten 
thousand dollars over and above all his just debts and liabilities. 
CHAS. GOODALL. 
GEO. C: PERKINS. 
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Subscribed and sworn to before me this 21st day of December, 
1888. 
L. S. B. SAWYER, 
Commissioner U. S. Circuit Court, 
Northern District of California. 


[ hereby approve the above bond and the sufficiency of the sure- 
ties thereto. 


GEO. M. SABIN, Judge. 
Endorsed: Filed Dec’r 21, 1888. L.S. B. Sawyer, clerk. 
21 In the Cireuit Court of the United States, Ninth Judicial 
Circuit, Northern District of California. 


Tur Excersror Coat Company,.Plaintiff and Defendant 
in Error, 


U8. No. 5209. 
Tur Orecon Improvement Comp ANY, Defendant and | 
Plaintiff in Error. J 


I, L. S. B. Sawyer, clerk of the circuit court of the United States, 
ninth judicial circuit, northern district of California, do hereby cer- 
tify that the foregoing twenty (20) written and printed pages, hereto 
annexed, are a full, true, and correct copy of the record and proceed- 
ings in the above-entitled action, and that the same together consti- 
tute the return to the annexed writ of error. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said circuit court this 14 day of June, A. D. 1889. 

[Seal U.S. Circuit Court, Northern Dist. Cal.] 


L. S. B. SAWYER, Clerk. 


22 Unirep STATES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States, ninth circuit, northern district 
of California, Greeting : 

Because in the record and proceedings and also in the rendition of 
the judgment of a plea which is in the said circuit court, before 
you, between The Oregon improvement Company, a corporation, 
plaintiff in error, and The Excelsior Coal Company, a corporation, 
defendant in error, a manifest error hath happened, to the great 
damage of the said Oregon Improvement Company, as by its com- 
plaint appears, and it being fit that the error; if any there hath been, 
should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, you are hereby commanded, if judg- 
ment be therein given, that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 


States, together with this writ, so that you have the same at the city | 
of Washington, in the District of Columbia, on the second Monday } 
of October next, in the said Supreme Court to be there and then | 


coe ill 


a I a irl is 


ee 


iaihin 


er, 


al 


T- 


ti- 


he 


THE EXCELSIOR COAL COMPANY. 15 


held, that, the record and proceedings aforesaid be [being] in- 
spected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the law 
and custom of the United States should be done. 

Witness the Hon. Melville W. Fuller, Chief Justice of the Sua- 
preme Court of the United States, this 21st day of December, in the 
year of our Lord one thousand eight hundred and eighty-eight, and 
of the Independence of the United States the one hundred and thir- 
teenth. 

[Seal U.S. Cireuit Court, Northern Dist. Cal.] 
L. S. B. SAWYER, 
Clerk U. S. Circuit Court, Nor. Dist. Cal. 


The above writ of error is hereby allowed. 
GEO. M. SABIN, 
Acting Circuit Judge. 


25 [ Endorsed :] 5209. United StatesSupreme Court. Oregon 

Improvement Company, plaintiff in error, vs. Excelsior Coal 
Company, defendant inerror. Writoferror. Filed December 21st, 
1888. L.S. B. Sawyer, clerk U.S. circuit court, northern district of 
California. 


The Answer of the Judges of the Circuit Court of the United States, 
Ninth Circuit, Northern District of California. 


The record and proceedings of the plaint whereof mention is 
within made, with all things touching the same, we certify, under 
the seal of our said court, to the Supreme Court of the U nited States 
of America, within mentioned, at the day and place within con- 
tained, in a certain schedule to this writ annexed, as within we are 
commanded. 

By the court : 

[Seal U.S. Circuit Court, Northern Dist. Cal. | 


L. S..B. SAWYER, Clerk. 


24 Unitrep STATES OF AMERICA, 8 


To Exeelsior Coal Company, Greeting: 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States, to be held at the city of Wash- 
ington, in the District of Columbia, on the fourteenth day of Octo- 
ber, A. D. 1889, pursuant to a writ of error filed in the clerk’s office 
of the circuit court of the United States, ninth circuit, northern 
district of California, wherein Oregon Improvement Company is 
plaintiff in error and you are defendant in error, to show cause, if 
any there be, why the judgment in the said writ of error mentioned 
should not be corrected and speedy justice should not be done to 
the parties in that behalf. 

Witness the Honorable George M. Sabin, judge of the circuit court 
of the United States, ninth circuit, northern district of California, 
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BRIEF FOR PLAINTIFF IN ERROR, 


| Supreme Court of the United States. 


October ‘Term, l188VW. 


No. L1US. 
<, 
| THE OREGON IMPROVEMENT COMPANY, PLAINTIFF | 
| IN ERROR, 
va. 
, THE EXCELSIOR COAL COMPANY. 
[IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF CALIFORNIA. 
\ 
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THE OREGON IMPROVEMENT COMPANY, PLAINTIFF 
IN ERROR, 


va. 


THE EXCELSIOR COAL COMPANY. 
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BRIEF FOR PLAINTIFF IN ERROR. 


Statement. 


This was a common-law action for damages for an alleged 
infringement of certain reissued letters patent for an “Improve- 
ment in Coal Screens and Chutes.” The case was tried before 
the Honorable Geo. M. Sabin, District Judge of Nevada, with a 
jury, and resulted in a verdict of $7,000 against the defendant 
in the action, now plaintiff in error. 

The only question involved is, whether under the pleadings 
the learned Judge properly rejected the original letters patent, 
when offered at the trial as evidence on behalf of the defendant. 

The state of the pleadings (so far as affects the question), was 
as follows : 

The complaint alleged (Tr. Record, pp. 1-2) that “on the 17th 
day of June, 1873, * * letters patent of the United States, 
numbered 140,077, were issued to Martin R. Roberts, for the 
said invention * *. That said letters patent were issued in 
due form of law, under the seal of the Patent Office, and were 
signed * and countersigned * ”, &c., &c. “That afterwards, 
to wit, on the 10th October, a. pv. 1876, upon due application 
therefor, and upon the surrender * * of the letters patent 
last aforesaid, new letters patent were duly issued * * for the 
same invention, for the residue of the term then unexpired for 
which the original letters patent were granted * * whereby 
there was secured to him (Roberts) the exclusive right and liberty of 
making, constructing, using and vending to others to be used, the 
said invention heretofore mentioned, a description whereof and of 
said invention more fully appears in said (reissued) letters pat- 
tent” produced. “That prior * * * to the issue of said re- 
issued letters patent, all proceedings were had and taken which were 
required by law to be had or taken previous to the * reissue of let- 
ters patent,” &c.; and that the defendant infringed upon the said 
reissued letters patent. 

& 
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The answer (Tr. Record, p. 4) pleaded the general issue, in 
the following form: “Now comes the defendant, and answering 
the complaint on file in the above entitled action, denies each and 
every, all and singular, the allegations therein contained;’ and 
further answering, charged that the apparatus covered by the 
reissued letters patent was not an invention when produced. 

On the trial, the plaintiff in the case offered and read in evi- 
dence, without objection, the reissued letters patent (numbered 
7,341), dated October 10th, 1876, and referred to in his com- 
plaint. The specification forming part of these reissued letters, 
contained a description and drawings of a “combined portable 
hopper chute and screening apparatus,” and made FIVE separate 
claims. (Tr. Record, pp. 6, 7, 8,9.) (For the convenience of 
the Court, we have elsewhere in this brief printed this specifi- 

cation alongside the specification of the original letters patent.) 

The plaintiff also introduced evidence tending to prove that 
the defendant had infringed upon these letters patent by making 
a number of coal sereens and chutes (but whether the supposed 
infringement was upon all of the claims of the reissued letters, 
or only upon some one or more of them, does not appear), and 
having introduced evidence tending to show the amount of dam- 
age done to it by the alleged infringement, the plaintiff rested 
its case. 

Whereupon, the defendant offered in evidence a duly certified 
copy of the original letters patent numbered 140,077, dated June 
17th, 1873, in favor of Martin S. Roberts, and mentionea in the 
plaintiff’s complaint. The counsel for the plaintiff “objected to 
the introduction of the original letters patent on the ground that 
the same was (were) immaterial and irrelevant to any defense raised 
by the answer.” “The Court sustained the objection, and de- 
fendant’s counsel excepted.” (Tr. Record, pp. 9-10.) 


Error Assigned. 


The rejection of this evidence is assigned for error. (Tr. 
Record, p. 16.) As the most ready and convenient way of ex- 
hibiting the full substance of the rejected evidence, we print the 
specification of the original letters patent so rejected side by 
side with the specification of the reissued letters already in evi- 
dence. (The italics used in the original are intended to indi- 
cate matter excluded from the reissue, and capitals used in the 
reissue are intended to indicate matter not found in the orig- 
inal.) The drawings used in each were identical. 
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(Or1tGINAL—Excluded from Evi- 
dence. ) 

R. Roperts, of 

Francisco, California. 

Coal 


MARTIN San 


Improve ment in Screens 


and Chutes. 


Specification forming part of 
Letters Patent, No. 140,077, 
dated June 17, 1873; applica- 
tion filed April 26, 1873. 


To all whom it may concern : 

Be it known. that I, Martin 
Rickard Roberts, of San Fran- 
cisco City and County, State of 
California,have invented a com- 
bined portable hopper, chute 
and screening apparatus ; and 
I do hereby declare the follow- 
ing description and accompany- 
ing drawings are sufficient to 
enable any person skilled inthe 
art or science, to whieh it most 
nearly appertains, to make and 
use my said invention or im- 
provement without further in- 
vention or experiment. 

My invention relates to a port- 
able apparatus, which is intended 
more particularly for receiving, 
cleaning and delivering into carts 
coal and other like 
which are usually dumped upon 
the wharf in discharging ships. 

The usual method of discharg- 
ing sh ips of their cargo of coal is 
to raise the coal from the vessels 
in tubs, by a steam-hoisting ap- 
paratus, and dump it in a pile 
upon the wharf, from which it is 
removed by carts to the different 
coal-yards, where it is screened 
so as to separate the finer portion 
or screenings from the large and 
marketable or merchantable 
tion. 


substances, 
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(Retssue—In EvipeEnce). 


Martin R. Roperts, of San 
Francisco, California. 
Improvement in Coal 

and Chutes. 
Specification forming part of 
Letters Patent No. 140,077, 
dated June 17, 1873; Reissue 
No. 6,211, dated January 5, 
1875 ; Reissue No. 7,341, 
dated October 10,1876; ap- 
plication filed July 10, 1876. 


Screens 


To all whom it may concern: 


Be it known that I, Martin 
R. Roberts, of the City and 
County of San Francisco and 
State of California, have in- 
vented CERTAIN NEW AND USE- 
FUL IMPROVEMENTS IN & CUm- 
bined portable hopper, chute, 
and screening apparatus; and I 
do hereby declare the follow- 
ing description and accom- 
panying drawings are sufficient 
to enable any person skilled in 
the art of science, to which it 
most nearly appertains, to make 


and use my said invention, 
without further invention or 
experiment. 


PREVIOUS TO MY INVENTION, 
IN UNLOADING VESSELS OF COAL, 
THE COAL HAS, FOR THE MOST 
PART, BEEN HOISTED FROM THE 
HOLD OVER THE BULWARKS AND 
DUMPED UPON THE WHARF OR 


UPON THE COAL, PREVIOUSLY 
DUMPED, OR, IF CHUTES WERE 
USED, SUCH CHUTES WERE 


FIXED; NOR, 80 FAR AS I AM 
AWARE, HAS A MOVABLE CHUTE 
EVER BEEN KNOWN OR USED BY 
WHICH THE COAL COULD BE RE- 
CEIVED FROM THE VESSEL AT 
ANY POINT IN THE WHARF, AND 
BE SCREENED AND DELIVERED 
TO THE CART. 


THE OREGON 


My invention consists of a 
portable apparatus having a 
double hopper, ch ute and screens, 
80 arranged that by dumping the 
coal or other substances to he 
handled from the tub rnto the 
upper hopper the small quantities 
will be separated in two or more 
grades from the coarser portions, 
and he deposited un separate piles, 
while the 
caught in the second hopper, from 
which they 
through a chute into the carts 
which convey them to the coal- 
yards, thus requiring but one ope- 
cargo, 
screen the coal, and,load it into 
the carts. 


roarser pu Ces are 


can be conveyed 


ration to discharge the 


In order to more fully illustrate 
and explain my invention, refer- 
ence is had to the accompanying 
drawings, forming a part of this 
specification, in which 


Figure I is a perspective view 
of my invention. fig. Ilis a 
plan view of the blank to be used 
when the apparatus is used only 
as a chute. 


A A represent a strong frame, 
which is properly stayed and 
braced so as to withstand the 
concussions to which it will be 
subjected. At one side of the 
top of this frame, I secure two 
boards (BB), at an obtuse angle 
toeach other, in the form ofa 
trough, but leave their lower 
ends separated so as to provide 
a space (C), between them, for 
the purpose hereinafter de- 
scribed. These boards form 
what I call the upper hopper. 
The board (B) forms an exten- 
sion to one side (D), ofa large 
hopper (QO), which is located in 
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My invention consists of a 
portable apparatus FOR RECEIV- 
ING COAL FROM THE BUCKET BY 
WHICH IT IS HOISTED FROM THE 
HOLD OF A SHIP, AND FOR 
SCREENING AND DELIVERING IT 
TO CARTS ON THE WHARF, SAID 
APPARATUS BEING ADAPTED FOR 
READY REMOVAL, FROM PLACE 
TO PLACE, WHEN REQUIRED. 

>Y THIS APPARATUS I AM ABLE 
TO SAVE REPEATED HANDLINGS 
AND CONSEQUENT EXPENSE, AND 
THE BREAKAGE OF THE COAL, 
AND THE APPARATUS CAN BE 
CHANGED FROM ONE POINT TO 
ANOTHER, WHERE THE VESSEI. 
MAY BE PLACED. 


THERE ARE FURTHER AND 
SUBORDINATE OBJECTS TO BE SE- 
CURED BY MY INVENTION AND 
THE IMPROVED DETAILS DEVISED 
FOR THESE PURPOSES WILL BE 
SET FORTH MORE FULLY HERE- 
AFTER. 

IN THE DRAWINGS,A A rep- 
resent a strong frame, which is 
properly stayed and braced, so 
as to withstand the concussions 


to which it will be subjected.. 


At one side of the top of this 
frame I secure two boards (BB) 
at an obtuse angle to each 
other, in the form of a trough, 
but leave their lowér ends sep- 
arated, so as to provide a space 
(C), between them, for the pur- 
pose hereinafter described. 
These boards form what I call 
the hopper. The board (B), 
forms an extension to one side 
(D) of a large REseRvorR (Q), 


a 
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the body of the frame, below 
the upper hopper. This side, 
(D), of the large hopper slopes 
toward the opposite side of the 
frame, and is constructed of 
parallel wires, secured at short 
distances apart, so as to form a 
sereen over which the coal or 
other substance must pass in 
descending from the upper to the 
lower hopper, and through 
which the small particles, up 
to a certain size, will fall, leav- 
ing the larger pieces, which 
cannot pass through the screen, 
lying in the second or large 
hopper. The lower hopper is 
contracted toward its lowerend, 
and achute(F) extends frow it 
out over the opposite side of 
the frame from that on which 
the upper hopper is located. A 
gate (h), which will be more 
fully deseribed hereafter, serves 
to retain the coal in the chute 
and hopper, until it is desired 
to allow it to pass from the 
chute into a cart or other ve- 
aicle. An independent grate 
or sereen (I), of finer mesh 
than the grate (D), is secured 
in an inclined position in the 
frame (A A), below the screen 
(D), so as to receive the parti- 
cles of coal or other substance 
which pass through the upper 
screen, and which serves to 
again separate it into two 
grades. This screen stands at 
an angle transversely to thé 
upper screen, so that the par- 
ticles which pass down it, on 
account of not being small 


enough to pass through thé 
meshes, will be carried off to 
one side of the machine, while 
the finer portions, which pass 
through the screen, 


will fall 
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which is located in the body of 
the frame, below the hopper. 
This side (D) of the large reEs- 
ERVOIR slopes toward the op- 
posite side of the frame and is 
eonstructed of parallel wires, 
secured at short distances apart, 
so as to form a screen over 
which the coal or other sub- 
stance must pass in descending 


- from the HOPPER TO THE RESER- 


vorr, and through which the 
small particles, up to a certain 
size, will fall, leaving the larger 
pieces, which cannot pass 
through the sereen, lying in 
the second or large hopper. 
The RESERVOIR is contracted to- 
ward its lower end, and a chute 
(F), extends from it out over 
the opposite side of the frame 
from that on which the upper 
hopper is located. A gate (h), 
which will be more fully de- 
scribed hereafter, serves to re- 
tain the coal in the chute and 
RESERVOIR until it is desired to 
allow it to pass from the chute 
into the cart or other vehicle. 
An independent grate or sereen 
(I), of finer mesh than the 
grate (D), is secured in an in- 
clined position in the frame 
(A A), below the sereen (D), so 
as to receive the particles of 
coal or other substance which 
pass through the upper screen, 
and which serves to again sepa- 
rate it into two grades. This 
screen stands at an angle trans- 
versely to the upper screen, so 
that the particles which puss 
down it, on account of not 
being small enough to pass 
through the meshes, will be 
‘arried off to one side of the 
machine, while the finer por- 
tions, which pass through the 


~ THE OREGON 
upon the floor or wharf directly 
under the frame. 

Two or more of the screens 
can be used, and the size of the 
meshes can be varied, accord- 


ing to the substance to be 
cleaned and the number and 
quality of the grades into: 


which it is desired to separate 
the substance being discharged. 

The frame (A A) will be 
mounted upon small wheels, 
so that it can be moved from 
one place to another upon a 
wharf, in order to be placed in 


position to receive the dis- 
charging cargos of different 


ships; but when moving it 
from one wharf to another, | 
employ axles across each end 
of the frame, upon _ which 
strong wheels are placed, so 
that the entire machine can be 
‘drawn along similar to any 
wheeled vehicle. 

The upper trough, which is 
formed by the boards (B B) is as 
long as the machine, so that in 
dumping the load any vibration 
or swinging of thetub, while it is 
being emptied, will not cause the 
load to be discharged outside of 
the hopper, as long as the ma- 
chine is properly located and or- 
dinary care is exercised in dump- 
ing it. This form of the upper 
hopper also allows the substance 
which is dumped into it,: to 
spread over a large surface, and 


thus be thoroughly screened than 


when the hopper is smaller. 
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screen, will fall upon the floor 
or wharf directly under the 
frame. ‘Two or more of these 
screens can be used, and the 
size of the meshes can be va- 
ried according tathe substance 
to be cleaned and the number 
and quality of the grades into 
which it is desired to separate 
the substance being discharged. 

The frame (A A) will be 
mounted upon small wheels, 
so that it can be moved from 
one place to another, upon a 
wharf, in order to be placed in 
position. to receive the dis- 
charging cargos of different 
ships; but when moving it 
from one wharf to. another, | 
employ axles across each end 
of the frame, upon which 
strong wheels are placed, so 
that the entire machine can be 
drawn, along similar to any ve- 
hicle. 

The nopper (B B) is as long 
us the machine, AND IS MADE 
WIDE, SO THAT WHEN ORDINARY 
CARE IS USED IN DUMPING, IT IS 
CERTAIN TO CATCH ALL THE COAL 
POURED FROM THE SWINGING 
tus. THIS HOPPER IS ALSO 
PLACED HIGH ON THE MACHINE, 
AND BUT SLIGHTLY ABOVE THE 
INCLINED SIDE OF THE RESER- 
VOIR, SO THAT THE COAL HAS 
BUT A SHORT DISTANCE TO FALL, 
AND IS THEREBY PREVENTED 
FROM BEING BROKEN AND PUL- 
VERIZED. THE OUTLET OF 
THE HOPPER (B°*B), EXTENDS 


ENTIRELY ACROSS THE UPPER 
END OF THE SIDE OR 
SCREEN (D), BY WHICH AR- 
RANGEMENT THE PASSING COAL 
IS DISTRIBUTED OVER THE EN- 
TIRE WIDTH OF ID, AND HAS 


TO PASS ENTIRE LENGTH, 


ITS 


Ria 


it, 


siaeitie snaps ys ieee as 


A eagle: 5. cee Ae on gS on gmc oe 
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When it is not desired to 
screen the article or substance 
to be unloaded,a false bottom 
or metal blank (K), is placed 
upon the grating or inclined 
side (D) of the larger hopper, so 
that the substance will be car- 
ried directly through the chute 
into the cart or wagon intended 
to convey it away. 

The gate or cut-off which | 
use consists of a lever bar (p), 
which has one end pivoted to 
the frame, so thatit will extend 


THUS INSURING A THOROUGH 
SCREENING OF THE COAL. THE 
CONSTRUCTION AND LOCATION OF 
THIS HOPPER (B B), MAKE ITA 
SUCCESS IN RECEIVING THE CON- 
TENTS OF THE BUCKET BY WHICH 
THE COAL IS HOISTED FROM THE 
HOLD OF THE VESSEL, A RESULT 
WHICH I BELIEVE WAS NEVER 
BEFORE ACCOMPLISHED BY ANY 
HOPPER. 

By PLACING THE RESERVOIR 
(QO) IN ITS PECULIAR POSITION, 
AND MAKING IT LARGE, SEVERAL 
ADVANTAGES ARE OBTAINED. 
AMONG OTHERS, A LARGE 
SCREENING SURFACE IS OB- 
TAINED. THE GATE (h) Is sUF- 
FICIENTLY HIGH FROM THE 
WHARF TO ALLOW VEHICLES TO 
BE PLACED s0 AS TO RECEIVE 
THE COAL DIRECT AS IT IS DIS- 
CHARGED FROM THE CHUTE, 80 
AS TO SAVE RELOADING IT FROM 
THE WHARF; AND THE RESER- 
VOIR (QO) Is LARGE ENOUGH TO 
SERVE AS A STORE=ROOM, SO 
THAT, IN CASE OF TEMPORARY 
DELAY, IN THE VEHICLE CARRY- 
ING THE COAL TO THE YARDS, 
THE WORK OF UNLOADING THE 
SHIP OR OTHER VESSEL CAN PRO- 
CEED WITHOUT THE NECESSITY 
OF PILING THE COAL UPON THE 
WHARF. 

When it is not desired to 
screen the article or substance 
to be unloaded, a false bottom 
or metal blank (K), is placed 
upon the grating or inclined 
side (D) of the RESERVOIR, so 
that the substance will be 
carried directly through thg 
chute into the cart or wagon 
intended to convey it away. 

The gate or cut-off which I 
use consists of a lever-bar (p), 
which has one end pivoted to 
the frame, so that it will extend 
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transversely across, above the 
end of the chute. Metal teeth 
(h), extend downward across 
the mouth of the chute, so as 
to bar the entrance. When the 
cart is in position beneath the 
chute, the free end of the lever 
is raised so as toclear the teeth 
from the mouth of the chute, 
and allow the substance to pass 
through by its gravity into the 
cart. 


By this arrangement coal can 
be discharged from _ ships, 
screened and loaded into carts, 
not only at a great saving of 
expense in handling it, but 
with less wastage, as the large 
and more marketable pieces or 
lumps will not be broken when 
dumped into this machine, as 
they always are, to a greater or 
less extent, when dumped from 
the height of twenty or thirty 
feet upon the wharf or coal pile. 

Having thus described my 
invention, what I claim, and 
desire to secure by letters pat- 
ent, is— 


transversely across above the 
OTHER end of the chute. Metal 
teeth extend downward across 
the mouth-of the chute, so as 
to bar the entrance. When the 
cart is in position beneath the 
cuute, the free end of the lever 
is raised so as toclearthe teeth 
from the mouth of the chute, 
and allow the substance to pass 
through its grevity into the 
cart. 

FROM THE PRACTICAL SUCCESS 
WHICH HAS ATTENDED MY IN- 
VENTION I BELIEVE ITS INTRO- 
DUCTION WILL MAKE IT PROFIT- 
ABLE TO SHIP OTHER SUBSTAN- 
CES, SUCH AS COBBLE-STONES, 
GRAVEL, ETC., AND ASSORT THEM 
WHILE UNLOADING THE. SHIP. 

By this arrangement, coal 
can be discharged from ships, 
screened, and loaded into the 
carts, not only ata great saving 
of expense in handling it, but 
with less wastage, as the large 
and more marketable pieces or 
lumps will not be broken when 
dumped in this machine, as 
they always are, to a greater or 
less extent, when dumped from 
the height of twenty or thirty 
feet upon the wharf or coal pile. 

Having described my inven- 
tion, what I claim, and desire 
to secure by letters patent, is— 

lL. A PORTABLE COMBINED COAL 
RECEIVING, SCREENING AND DE- 
LIVERING APPARATUS, ARRANG- 
ED TO RECEIVE THE COAL OR 
OTHER CARGO FROM A SWINGING 
SUSPENDED TUB OR BUCKET, BY 
WHICH IT IS HOISTED FROM THE 
HOLD OFA SHIP OR OTHER WATER- 
CRAFT, AND TO SCREEN IT AUTO- 
MATICALLY AND DELIVER IT IN- 
TO CARTS, SAID APPARATUS BE- 
ING CONSTRUCTED AND ARRANG- 
ED SUBSTANTIALLY AS _ DES- 
CRIBED. 


i) 


Sy oe 
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l.. The receiving hopper (B 
B), in combination with the 
hopper (QO), with its sereen or 
grating side (D),. chute (F), 
with its toothed gate (h), and 
one or more independent 
screens (1), all combined and 
arranged substantially as and 
for the purpose 
cribed. 

2. The metal blank or false 
bottom (K), in combination 
with the receiving hopper (BB), 
hopper (O), chute (F), and gate 
(h), substantially as and for 
the purpose above described. 


above  des- 


In witness whereof, I here- 
unto set my hand and seal. 


M. R. ROBERTS, [L. s.] 
Witnesses : 


Gro. H. Strona, 
Henry K. Moore. 
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2. The receiving-hopper (B 
B), in combination with the 
RESERVOIR (Q), with its screen 
or grating side (D), chute (F), 
with its toothed gate (h), and 
one or more_ independent 
screens (I), all combined and 
arranged substantially as and 
for the purpose above describ- 
ed. 

3. The metal blank or false 
bottom (K), in combination 
with the receiving-hopper (B 
B), Reservoir (QO), chute (F), 
and gate (h), substantially as 
and for the purpose above de- 
scribed. 

4. THE COMBINATION OF THE 
HOPPER (BB), FOR RECEIVING 
THE COAL FROM A SWINGING 
BUCKET, THE RESERVOIR (Q), 
ARRANGED TO RECEIVE THE COAL 
AS IT PASSES FROM THE HOPPER, 
WITH THE CHUTE (F), AND GATE 
(h), ALL CONSTRUCTED TO OPE- 
RATE SUBSTANTIALLY AS AND 
FOR THE PURPOSE SE® FORTH. 

5. IN COMBINATION WITH THE 
ELONGATED HOPPER, THE SCREEN 
(D), REseRvorR (QO), AND CHUTE 
(Ff), wita its Gate (h), THE 
COMBINATION BEING - SUBSTAN. 
TIALLY AS IS HEREIN SET FORTH 


MARTIN R. ROBERTS. 


Witnesses: 
tf Fi Boon E. 
Cuas. G. PAGE. 


‘ 
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Points of Law and Facet. 


I. 
Tue RULING COMPLAINED OF WAS ERROR UNDER THE DECISION 
iN Marsu vs. Nicuois, Sueparp & Co., 128 U. S. Reports, 605. 


In Marsh vs. Nichols, it appears from the report (pp. 605-606), 
that the state of the pleadings was as follows: “ The bill sets 
“ forth that the alleged patent was obtained on the 28th day of 
‘“ December, 1880, and was in due form of law, under the seal of 
“the Patent Olfice of the United States, signed by the Secretary 
‘ of the Interior, countersigned by the Commissioner of Patents, 
“ and dated on that day and year. The answer of the defendant 
“ to the allegations is, that it knows nothing of the issue of the 
‘patent except as informed by the bill, or by hearsay, and 
“ therefore neither admits nor denies them, but leaves the com- 
“ nlainants to make such proofs thereof as they may deem ad- 
* visable.’ 

Delivering the opinion of the Court, Mr. Justice Field said 
(P. (609): 

‘In support of their appeal, the appellants contend in sub- 
stance, as follows : “ 

ist. That the defendant could hot impeach the patent for 
“ the irregularity in its signing and issue, this not being appar- 
ent on its face, without ple: ading such defense and regularly 
putting the question in Issue. 

“92nd. That the patent being regular on its face, evidence to 
‘“ show that the signature was irregularly placed to it, was in- 
‘ competent,” &ec., Ke. 

In considering these positions, the learned Justice (pages 
610-611 of the report) said: “It is always open to show that an 
‘instrument produced in evidence, whether in action at Jaw, or 
“in a suit In equity, in support of a claim or defense, was never 
“executed by the person whose signature it bears, but that it is 


- 
- 


. 
a 


a. 
— 


“ a simulated and forged document.” * * * And “we have 
“also held that if the land -— ‘nted was never the property of 
“the United States * * * r the officers had no authority to 


‘* execute the instrument, the fact poor be shown in any action or 
‘* proceeding whenever the pate nt is offered in evidence. * * * 
‘This doctrine has special force in its application to a patent 
‘‘ for an invention,” &e., &e. 

The Court, in this opinion, nowhere refers to, or purports to 
apply any rule of pleading. It seems to rest the right to attack 
the patent for the causes pointed out entirely on the fact that 
the patent was already in evidence as part of the complainant’s 
case, and its validity was not expressly admitted by the answer. 

In the present case, however, the complaint alleges (as we 
have shown), among other things (Tr. Record, pp. 1 and 2) that 
‘‘ new letters patent were duly issued to said Martin R. Roberts for 


tl 


—— a 


ror Ft 


* i) 


le elie a ee ee 


iene tle, 
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‘* the same invention * for which the said original letters pat- 
‘“‘ were granted;”’ and “also, prior to the issue of said reissued 
‘letters patent all proceedings were had and taken which were re- 
“ quired by law to be had or taken, previous tothe * reissue of let- 
“ ters patent.” 

The answer denied (Record, p. 4) each and every, all and singu- 
lar of these allegations, and further alleged that the apparatus 
covered by the reissued letters patent issued to Martin R. Rob- 
erts was not an invention when produced bythe said Roberts. 

The issues thus raised seem to us to have been perfectly plain: 

1. Were the original and reissued letters. for the same inven- 
tion ? 

2. Were all the proceedings, required by law, taken before 
the issuance of the reissued letters patent ? 

3. Was the apparatus covered by the reissued letters patent 
an invention when produced by Roberts ? 

In respect to the first of these issues, it is difficult to conceive 
how proper proof could be offered that an original and reissued 
patent were not for the same invention without first producing 
both documents and comparing them. 

In respect-to the second of these issues, it is, we think, well 
settled now that the law requires the surrender of original let- 
ters patent that are inoperative or invalid, by reason of a defective 
or insufficient specification before the Commissioner possesses 
authority to grant new letters patent for the same invention. 
The exhibition of the original letters patent is surely proper to 
show that they were not inoperative, invalid, defective or insuf- 
ficient. 

And in respect to the third of these issues, we think 
it plain that if an “apparatus covered by the reissued letters pat- 
ent,” was not claimed by Roberts when he applied for and ob- 
tained his original letters patent, his failure to do so must arise 
from one of three causes, viz.: (1) he did not then regard it as 
an invention, or (2) he intended to abandon it to the public, or 
(3) he omitted to claim it through inadvertence. The original 
letters. patent were certainly material and relevant evidence to 
establish the existence of the first, if material and relevant to 
establish either of the other of these causes. In other words, to 
show, in the language of our auswer that the “apparatus now 
covered was not an invention when produced.” 

We do not deem it necessary, in view of doctrines so often of 
late reiterated by this Court, to argue to the materiality of these 
issues. We may be permitted to say, however, that the language 
of the Court in the case of Mahn vs. Harwood, at pages 355 et 
seq. of the 112th Volume of the Reports, best asserts the value 
of these defences, from which we were excluded. 


II. 


Tue Court CANNOT SEE AFFIRMATIVELY, AND BEYOND DOUBT 
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THAT THE ERROR COMPLAINED OF WORKED NO INJURY, AND 
THEREFORE IIT WILI REVERSI TItk IU DUGMENT. 


(rilmer vs. Higley, 110 U.S., 44. 
Maryland Vs Balduwn. 112 U. _. 1.5. 
Vicksburg na Mi ridian R. RP Vs. () Brien. 119 U. a. LOS. 

In view of this rule, we deem that we are relieved from the 
necessity of offering a close (and consequently extended) analy- 
sis and comparison of the two patents. We take leave to add, 
hhowever, in imitation of the method pursued by the Court in 
Gilmer vs. Higley, that it is apparent upon the face of the orig- 
inal letters patent that aif they had been allowed in evidence, “it 
is prob ible thev would have very strongly supported” our answer. 
The reissued letters, already in evidence, contained five claims, 
among them one NO. } cevering any CONC ivable portable COM- 
bined coal recivih’g, screening and delivering apparatus “ur. 
ranged Lo recelve eoal Ol other e iryo from ra | swinging, suspended 
tub or bucket, by which it is hoisted from the hold of a ship 
and delivered into carts (Record, p. 9), whereas the specification 
oft these very reissued letters patent elsewhere (Reeord., p. 7). 
admits by implieation, that “previous to my invention,” chutes 
of some kind were used by which coal could be received from a 
vesse! and sereened and delivered into carts. The original let- 
ters,though more than four years older, were entirely without 
such a claim. 

Had the original letters patent been admitted in evidence, and 
were there no other evidence of the state of the art than these two 
patents, the silence of the original on the subject of the broad 
claim first appearing in the reissue was at lesst matter of de- 
fense upon which the plaintiff in error might have been heard 
to his advantage. But were there additional proofs before the 
jury as to the state of the art,it is easy to perceive that the orig- 
inal letters patent, by their failure to make this claim, might 
have been conclusive evidence of over-reaching and fraud in the 
reissue. 

The doctrines announced by this Court in Miller vs. The 
Brass Co. (104 U.S., 350), explained with further elaboration 
in Mahn vs. llarwood (112 U. S.. pp. 308, et se q.) and applied 
since in more than 20 different cases by this Court, cannot be of 
much avail to stem the current of over-reaching for which 
they were designed, if at the threshold of inquiry Courts, as in 
the present case, through over-nice doubt of the form of plead- 
ing shrink from their application. . 


SIDNEY V. SMITH, 
JOHN A. WRIGHT, 
Of Counsel. 
SMITH, WRIGHT & POMEROY, 
Attorneys for Plaintiffs in Error, 
San Francisco, Cal. 
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t IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
| THE NORTHEKN DISTRICT OF CALIFORNIA. 


In the Supreme Court of the United States. 
October Term, 1889. 
No. 1198. 


THE OREGON IMPROVEMENT COMPANY, PLAINTIFF 
IN ERROR, 


2) 


THE EXCELSIOR COAL COMPANY. 
BRIEF IN REPLY FOR PLAINTIFF IN ERROR. 


I. 


The twenty-first rule of this court, regulating the form of briefs, 
requires the plaintiff in error, when the error alleged is to the 
admission or rejection of evidence, to “ quote the full substance 
of the evidence admitted or rejected.” This provision, like every 
other provision of the rule, appeared to us to be intended to en- 
able the court to weigh the evidence without tedious recourse to 
the transcript. We consequently complied in our former brief 
with the spirit as well as the letter of the rule by quoting in full 
the rejected specification of the original letters patent, and placing 
it in convenient juxtaposition with the specification of the re- 
issued letters. Plainly overlooking the rule, counsel for defend- 
ant in error assert in their brief, that “until it [the specification 
of the original letters patent] is admitted in evidence it has no 
business before the jury or court, either at the trial or on the ap- 
peal,” and “contend that it is presumption if not an attempt to 
secure an undue advantage by prejudicing the minds of the court 
to interject them into their [our] brief.” 

We should not heretofore have believed that counsel could be 
found anywhere in the United States apprehensive that their 
opponents could be guilty of presumptuousness towards this court. 


II. 


The “general denial” pleaded by the defendants in the court 
below is not the “general issue” known to the common law. 
The “general denial ” is broader in its scope than was “the gen- 
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eral issue,” and scientifically puts in issue ALL of the allegations of 
the declaration in such an action as the present. The whole of 
the force allowed to a general denial under the codes is preserved 
to it in common-law actions in the United States courts by the 
provisions of section 914 of the Revised Statutes of the United 
States; hence it follows that the defendant in the court below was 
entitled to disprove any and all of the averments of the decla- 
ration. 

Professor Pomeroy, in his work on Remedial Rights and Rem- 
edies, points out the distinction between the modern “ general 
denial” and the old “general issue” with great particularity. 
At section 656 he says: 

“There are a few points which should be noticed in relation to 
the foregoing rules, which govern the use of the general issue. 
In the first place, there was no uniformity in its operation. Its 
effect as a pleading, its extent and scope in the admission of va- 
rious defenses, did not depend upon any qualities inherent in 
itself, but resulted rather from the particular form of action in 
which it was employed. In the second place, the formula which 
was adopted in these different actions did not in any single in- 
stance purport, according to the literal import of the language, 
to answer and deny all the allegations of fact contained in the 
declaration, and which together made up the plaintiff’s cause of 
action, but rather singled out and contradicted some particular 
one of these averments. As, for example, it denied the promise 
in assumpsit, the execution of the deed,in covenant, and in one 
species of debt, the commission of the acts complained of in case 
and in trespass. Even in the single instance of nil debet, where 
issue seems to be taken by the express terms of the plea with the 
entire cause of action, the denial was not directed to the facts, 
but rather to the legal conclusion which arises from these faets. 

“In the third place, this answer, in its practical operation, was 
misealled the ‘general issue,’ for it ranged through al:most every 
possible degree of efficacy. In some instances, it did not put in 
' issue all the allegations of the declaration, and was therefore far 
less than a general denial; in other instances, it not only put in 
issue all the allegations of the declaration, but also admitted proof 
of nearly all the defenses which the defendant could rely upon, 
_and thus united in itself all the possible denials, and almost all 
the matters of affirmative defense, which could be used to defeat 
the plaintiff’s recovery. In nosingle instance did it perform the 
exact functions of the general denial; that is, in no case did it 
barely put in issue all the averments of the declaration compelling 
the plaintiff to prove them, and permitting the defendant to dis- 
prove them. It either fell short of or went far beyond this nat- 
ural and, as it seems to me, strictly logical office and function. 
In this respect, the theory of pleading embodied in the codes is 
more severely scientific as well as more simple and practical than 
that which lay at the basis of the common-law system.” 
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At section 650, Professor Pomeroy points out that the general 
issue In actions on the case was termed “not guilty”; but that 
even under this narrow form of issue in time, “any matter which 
showed that the plaintiff ought not in justice to recover might 
in general be proved.” 

And at section 643, he says: “ Undoubtedly, much of the con- 
fusion, redundancy, and unscientific character of the pleadings 
under the codes is the result of ignorance or uncertainty as to 
the power of the general denial to admit defenses upon which 
the defendant relies. In very many instances, the answer is 
made a long and rambling mass of purely evidentiary details, 
when the simple general denial, not exceeding two or three lines 
in length, would be fully as efficacious, and would present the 
issue in a sharper and clearer manner.” 

The defendant in this action put in a general denial in the 
following form: “ Now comes the defendant, and answering the 
complaint on file in the above-entitled action, denies each and 
every all and singular the allegations therein contained.” (Tr. 
Record, p. 4.) Among other allegations of the complaint as 
pointed out in our former brief were allegations: 1. That plaintiff 
made ‘“‘due application” for the reissued letters; 2. That the 
‘new letters patent were duly issued for the same invention”; 3. 
That “all proceedings were had and taken which were required 
bv law to be had or taken previous to the reissue of letters pat- 
ent,” | 

We do not doubt that-under such pleadings the reissued letters 
patent, when put in evidence, would constitute prima facie proof 
of the regularity of their issuance; but upon what reasonable 
ground can it be questioned that the defendant might not then 
disprove this prima facie case by evidence that the original let- 
ters patent were not inoperative or invalid by reason of a defec- 
tive specification or evidence that the original letters patent were 
for a different invention? Surely it will not do for a modern 
practitioner to say that he ts surprised by the offer of such evi- 


dence under such pleadings. 


For the views expressed by Mr. Walker, and quoted in the 
brief for defendant in error, we are unable to find any support 
in the adjudications of this court. On the contrary, we believe 
them to be expressly repudiated by the decision in the case of 
Marsh v. Nichols (128 U. 8. Reports), heretofore cited by us. 
Mr. Walker, moreover, argues entirely from analogy, and yet ap- 
pears to have overlooked the fact that section 4920 of the Revised 
Statutes treats only of the use to which a defendant may put the 
old plea of the “general issue” if he chooses to plead it, and no- 
where prohibits the use of the modern “general denial,” or limits 
its effect if it shall be pleaded. Moreover, he does not reflect 
that section 914 expressly permits “the practice, pleadings, and 
forms and modes of proceedings” in the United States courts in 
common-law cases to “conform as near as may be to the practice, 
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pleadings, and forms and modes of proceeding existing at the 
time” in the state. : 
We respectfully submit that our pleading was sufficient to per- 
mit of the evidence offered. : 
SIDNEY V. SMITH, 
JOHN A. WRIGHT, 
Of Counsel. 
SMITH, WRIGHT, & POMEROY, 


Attorneys for Plaintiff in Error. 


SAN FRANcISCO, CAL. 


BRIEF FOR DEFENDANT IN ERROR. 


Supreme Court of the United States. 


October Terr, 18380. 


No 1S As 


THE OREGON IMPROVEMENT COMPANY, PLAIN- 
TIFF IN’ ERROR. 
US. 
THE EXCELSIOR COAL COMPANY, DEFENDANT 
IN ERROR. 


IN FRROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF CALIFORNIA, 


FILlEeEbD 18sg. 


In the Supreme Court of the United States. 
October Term, 1889. 


No. 1198. 


THE OREGON IMPROVEMENT COMPANY, PLAINTIFF 
IN ERROR, 


THE EXCELSIOR COAL COMPANY, DEFENDANT IN) ERROK. 
Printed Argument of Defendant in Error. 


The judgment appealed from was entered on a ver- 
dict rendered by a jury on the 18th day of September, 
1888, in the United States Cireuit Court, within the 
Northern District of California. 

The plaintiff was and is the owner of Re-issued Let- 
ters Patent No: 7541, dated October 10th, 1876, and 
issued to Martin R. Roberts for ‘“Tmprovements in Coal 
Screens and Chutes.” 

The suit was based on the re-issued patent, and the 
judgment was in favor of the plaintiff in the sum of 
S7TO0Q. 

This appeal is based upon a single alleged error (see 
Assignment of Errors, Page 16, Section 26, Transcript), 
viz: “That the Court refused to allow plaintiff in error 
“to introduce in evidence to sustain the issues on ats part 
“the aforesaid duly certified copy of the original letters 
‘patent Number 140,077, dated June 16th, 1875, in favor 
‘of the aforesaid Martin R. Reberts, for an Improve- 
‘ment in Coal Sereens and Chutes ” 

The whole record on which appellant relies is before 
the Court. DefenJant’s answer is found on page 4 of the 
transcript. This answer is simply (1) a general denial 
of all the allegations of the complaint ; (2) a denial that 
the apparatus covered by the re-issued patent was an m 
vention when produced by the patentee Roberts, and (3) 
a denial relating to another patent not involved in the 


appeal. 
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It is apparent, therefore, that the only issues raised 
in the case, as far as the Roberts patent is concerned, are 
raised by the denials numbered 1 and 2, in the Assign- 
ment of Errors. 

Counsel has produced in their brief a copy of the 
specification of the re-issued letters patent alongside a 
copy of the specifications of the original letters patent. 
What their purpose in doing this was, Is not apparent, 
unless it be to covertly raise a prejudice In the minds of 
the Court against the re-issue. The questions raised by 
the appeal does not make if necessary for the (Court to 
Compare these specifications, and we feel assured that the 
Court will not do so, even though counsel has, by insert- 
ing them in their brief, forced them before the eyes of the 
(Court. 

The question presented to the Court is, “ Ought the 
original patent to have been admitted in evidence at the 
trial? Until it is admitted in evidence, it has no busi- 
ness before the jury or Court, either at the trial, or on 
the appeal. ‘The question presented is purely and wholly 
a question of law, and we apprehend that it will be de- 
cided as such. lt Was presented to the Judge of the trial 
Court as a question of law. It was decided by that Judge 
as a question of law, and we shall treat it in our argu- 
ment as a question of law. Should the original patent be 
properly introduced in evidence, so that it shall be before 
the Court for the purpose of ¢ mparing it with the origi- 
nal patent, it is time then to compare them ; but until it 
is so. properly introduced, it is error to make any com- 
parison of them whatever, and we contend that it is pre- 
sumption, if not an attempt to secure an undue advan- 
tage, by prejudicing the minds of the Court, to interject 

° | them into their brief. | 
WaAs THERE ANY ISSUE RAISED BY THE ANSWER THAT 
WOULD JUSTIFY THE ADMISSION OF THE ORIGINAL PATENT 
IN EVIDENCE? 
The theory of the law is, that a patentee has a right 
to rely upon the patent issued to bim by the Govern- 
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ment, unless in any suit for infringement of a patent. 
Where the validity of his patent is to be questioned, he 
shall have thirty days’ notice of the matter to be charged 
against its validity. The Courts have held that the ob- 


ject of this notice is to prevent the patentee from being 


taken by surprise, If the validity of his patent is to be 
attacked, a patentee should have timely notice of the fact, 
so that he may prepare to meet it. 

It would be an unjust and unheard of proceeding to 
allow a defendant in a patent case, without previous no- 
tice, to attack the prima facr case made out by the intro- 
duction of a patent, by rising and attacking its validity, 
before a jury, in thé midst of a trial, when the patentee has 
no time or opportunity fo prepare to meet the attack. The 
patentee has a right to rely on his patent, until due and 
proper notice is given to him that its validity is to be 
assailed. Had such notice been given in this case the 
offer to introduce the original patent would not have heen 
denied. 

Does A GENERAL DENIAL, WITHOUT NOTICE, RAISE ANY 
ISSUE THAT WOULD JUSTIFY THE COURT IN ADMITTING THE 
ORIGINAL LETTERS PATENT IN EVIDENCE? 

A general denial simply puts in issue the matters 
which are properly pleaded in the complaint. 

The suit in this case is based upon a re-issued patent. 

The original patent is set out merely by way of a 


foundation for pleading the rE-iSSUE, 


No profe rt of thie original pate nt is made in the com- 
plainé, 

No demand of oyer was made by the def ndants. 

No demurrer was int rposed hy the defendant to the 
Complaint, hased on the want of profert. 

[f profert of the original patent had been made in 
the complaint, the defendant could then, by a demand of 
over, have made the original patent a part of the plead- 
Ing, and it would then have been in the case. 

If the Complaint contained no profert of the original 
patent, defendant could have demurred to the Complacnt, 
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and compelled an amendment in that respect, and it could 
then have demanded ayer. 

It was therefore open to defendant, if it desired to 
attack the validitv of the re-issued patent, to make it a 
part of the complaint, and in that case a general denial 
would have been sufficient. 

But as we have seen, defendants evinced no disposi- 
tion to attack the validity of the re-issued patent, wnti! 
lhe case was vie tlhe mridst vf treal be fore (f yury, when plain- 
tiff had no chance to prepare to meet it. 

Plaintiff had a right to rely on the prima facie valid- 
ity of his re-issued patent under this state of facts. 
(Phila. & Trenton R. PR. Co. vs Stimpson, I4, Peters, 448.) 

The re-issued patent is proma facie proof of certain 
facts. (U. S.d& Fore hyn Salamander It lling ('o. v8, Have i, 
3 Dill., 131.) . 

It is prima faci evidence of all the facets that the 
original patent is prima facie proof of, and in addition 
it is also prima facie proof of two other facts : viz. (1) 
That the original patent was defective, and (2) that the 
invention described and claimed in the re-issued patent 
is the same as that deseribed and claimed in the original 
patent, 

Now if the re-issued patent is prema facie evidence 
of all the facts that the original patent Is proof of, what 
object was there in admitting the original in evidence, 
unless it was to prove one of the two additional facts 
above stated? And this brings us to another rule of evi- 
dence, which is, that when a party offers a dcecument in 
evidence, he must state the object for which if is otlered., 
and he cannot use it for any other object. 

The defense in this case, in offering the original 
patent in evidence, stated their object to he ta sustain the 
issues on its part, 

jut we have seen that the same issues would be 
raised with reference to the re-issued patent that would 
be raised with reference to the original patent,* with the 
two exceptions above stated. 


; 
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*The original patent could not certainly be introduced in evi- 
dence to sustain any issues that both the re-issued patent and orig- 
inal patent were prima facie proof of, because that would be merely 
producing cumulative evidence. It would then be apparent that the 
only effect of introducing the original] patent would be to sustain the 
two 1s8sues, VIZ: 

|. That the original patent was not defective, and 
ought not to have heen re-issued at all, 
2. That the re-issue is for a different invention, or, 


in other words, is not for the same invention as that de- 


scribed in the original patent. 

These issues are entirely separate and distinct issues, 
and we were entitled to be notified for which object and to 
support which issue the original patent was offered to be used. 
Conse juently we say that the offer, under a qe neral denial, 
which we do not—that 


was insufficient, even admitting 
it could be introduced under the general issue without 
notice. 

We have, however, the authority of precedents that 
‘the re-issued patent is prima facie evidence that it is 
“for the same invention as that of the original patent, 
‘and that any subsequent inquiry before a Court and a 
‘ Jury is limited to the question of fraud.” 

Hussey vs. Bradley, 5 Blatch, 134. 

Phil. A Trenton Ry Co. vs. Stimpson, 14 Pet.., 448, 
Stimpson vs. Westchester R. Co.. 4 How., 380. 
O'Reilly vs. Morse. 15 How... 62. 

Battin vs. Taggart, IT How., 74. 

Woodworth vs. Stone, & Story, i249. 

In Doughty vs. West, 2 Fish, 553, it was held that 
“allegations as to false representations in securing re- 
‘issues should be made in distinct language, without 
“ equivocation, and be the subject of very distinct proof.” 

No rule short of this would protect a patentee from 
gross wrong. 

In Seymour vs, Osborne, 1] Wall.. O16, which is a 
leading case, the suit was on a re-issued patent, and in 
that.case it was held that “thirty days’ notice of defense as- 
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‘sailing the validity of the patent is required.” In that 
case, as in all other cases reported, wherein a re-issued 
patent has been assailed on the ground that it was not 
for the same invention as the original, thirty days’ notice 
Was given that such defense would be insisted upon. 

We also have the authority of Walkeron Patents that 
prior notice is necessary to enable the defense to obtain a 
judicial comparison of these two documents, viz : the re- 
issued and the original patents. 

On page 320 and 321 of lis valuable work on Patents, 
Walker mentions twenty-seven defenses that may be 
urged in a patent case. The 16th defense named in that 
connection 1s, “That the claims of the re-issue patent In 
‘suit are broader than those of the original, and that the 
“re-issue was not applied for till a long tirae had elapsed 
‘after the original was granted.” 

In speaking of this defense, on page 332 of the same 
work, Sec. 458, he says: : 

‘The sixteenth defense originated in the vear 1882, 
‘and though not based on the letter of the statute, it has 
‘already been many times enforced. The first element 
‘in its foundation is a point of comparative construction 
‘of the original and re-issued patent. But inasmuch as 
‘a plaintiff! suing on a re-issue need not introduce the 
‘original in evidence, even that element depends upon 
‘proof by the defendant of the contents of the original. 
‘The second element is a variable quantity for the par- 
‘ticular length of time between the date of an original 
‘and the application for a re-issue patent, whieh will be 
‘fatal to a broadened re-issue, depends upon the cir- 
‘cumstances in each case, and those circumstances ¢an 
“be made known to the Court through evidence alone. 
“ THESE CONSIDERATIONS POINT TO THE PROPRIETY OF DIs- 
‘REGARDING THIS DEFENSE IN AN ACTION AT LAW, UNLESS 
‘IT IS SET UP IN A SPECIAL PLA, AND THE PLAINTIFF THUS 
‘NOTIFIED OF WHAT HE MUST MEET ON THE TRIAL.” 

The 17th defence named by Walker is “That the re- 
“issue patent in suit covers a different invention from 


d 
rt 
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’* 


any suggested, indicated or described in the original 
specification or drawings.” 


° 
a 


Of this defense Walker says on page 332. 

“§ 459. The seventeenth defense is among the most 
‘common in patent litigation, It also depends upon 
“ proof of the original patent and requires at least that 
‘amount of evidence to support it. In cases where the 
‘question of sameness or difference of invention is a com- 
‘ plicated one, courts will generally require the benefit of 
‘evidence on that subject to aid them in deciding the 
‘point. IN ORDER To GIVE BOTH SIDES AN OPPORTUNITY TO 
PRODUCE SUCH EVIDENCE, A SPECIAL PLEAIS NECESSARY TO 
‘BE INSISTED UPON. Such a requirement is consistent al- 


° 


‘ 


° 


so with the practice in equity, where this defence has 
“ been interposed on that side of the Court.” 

We contend therefore that the “general denial does 
not entitle the defendant to put in evidence the original 
patent for the purpose of comparing it with the re-issued 
patent sued on. 

THE SECOND CLAUSE OF THE ANSWER. 

But the second clause of the answer, viz., “That the 
‘apparatus covered by the re-issue letters patent issued 
‘to Martin R. Roberts on the 10th dav of October. 1876, 
‘was not an invention when produced by the said Martin 
‘ R. Roberts” still remains to be considered. 

It admits that Roberts did produce the invention but 
denies that when he produced it it was an invention. 

This is in fact a denial that Martin R. Roberts was 
the original and first inventor of the invention described 
and claimed in the re-issued patent. 

This simple denial in a patent case is not sufficient 
to raise an issue. Section 4920, Rev. Stat. U. 5., names 
five special defenses which may be urged by the de- 
fendants. 

The fourth defense named in that section is the one 
above referred to. But the section says: “And in no- 
“tices as to proof of previous invention, knowledge or use 
“of the thing patented, jthe defendant shall state the 
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“names of the patentees, and the dates of their patents, 
‘and when granted,” ete, 

No such notice was given, so that the issue raised by 
this denial was a useless issue. 

But even if defendant could, under this denial intro- 
duce the original patent’ in evidence, how could that 
patent sustain or tend to sustain such issue? It could not 
be used to prove that Roberts did not invent what was de- 
scribed in the re-issue. On the other hand its only effect 
would be the opposite, [t would show or tend to show that 
Roberts did cnvent the invention deseribed and claimed 
in the re-issued patent. 

Consequently the Court would not have been justi- 
fied in admitting the original letters patent under this 
issue. | 

These are all the issues raised by the pleadings in this 
case under which any pretence df a right could be set up 
to establish error in the Court in refusing to admit the 
original patent in evidence, ‘Counsel for appellant insist 
that the ruling of the Court was error under the decision 
in Marsh vs. Nichols. Shepard & Co., 128 U. 8. Rep. OOD. 

We beg leave to differ. 

That case merely decides that it may always be shown 
by a party to a suit that a document relied upon by the 
opposite party to establish a claim “zs a simulated and 
forged document.” That is correct law. No special plea 
is required to raise that issue. 

Such, however, was not the issue in the case under 
discussion. The bona fide character of the re-issued patent 
Was not questioned. The detense did not ask to introduce 
the original patent to prove that the re-issue patent was a 
“simulated or forged document.” Their object was to 
attack the validity of a patent which they admitted to be 
a genuine pate nt. The object Was to go behind the patent; 
the attack was a collateral attack and not a direct attack 
upon the patent, and in such cases the patent laws of the 
United States are very explicit that proper and due no- 
tice of the grounds of such attack must be given. 
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We submit, therefore, that the Court committed no 
error in refusing to admit the original patent in evidence. 


SCRIVNER & BOONE, 


Solicitors for Defendants in Error. 
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1 Appeal from Supreme Court of Washington Territory to Supreme 
Court of the United States. 


L. D. Brown and L. Hotmgs, ee 
vs. 
Wituram Rank, Appellee. 


The above-named appellants, conceiving themselves ag-rieved by 
the final ruling and judgmert rendered on the 18th day of July, 1885, 
in the above-entitled cause, doth hereby appeal therefrom to the Su- 
premne Court of the United States and desire a transcript of the rec- 
ord’ proceedings, to wit, the complaint, answer, demurrer, ruling 
on demurrer by district court, motion to dismiss appeal in supreme 
court, ruling on motion to dismiss, judgment on dismissal, bond on 
appeal, and citation, duly authenticated, may be furnished, to send 
to the Supreme Court of the United States. 

LEANDER HOLMES, 
Attorney for Appellants. 


I, Leander Holmes, being first duly sworn, depose and say that 
the value of the property in dispute in the above-entitled action far 
exceeds the sum of five thousand (5,900) dollars. 


LEANDER HOLMES. 


STATE OF OREGON, Pott 
County of Multnomah, | ~* 
Subscribed and sworn to before me this 20th day of July, A. D. 1886. 
[Seal Granville G. Ames, Notary Public, State of Oregon. ] 
GRANVILLE G. AMES, 
Notary Public for Oregon. 
2 TERRITORY OF WASHINGTON, | 
County of Clarke, j 
In the District Court of the Second Judicial District of Washington 
Territory, Holding Terms at Vancouver, for the November Term, 
1884. 


"<«€ 


V8. 


L. D. Brown and LeanperR HoLmgs, patos 
WILLIAM RANK, Defendant. 


And now come the plaintiffs herein and for cause of action allege 
that they are the owners in fee of the land described in this com- 
plaint, said land being a portion of land in Clarkecounty, Washington 
Territory, that was on the 13th day of October, 1877, patented to 
Amos M.Short and to his heirs. The parcel of land in the controversy 
in this action is described as follows, to wit: Beginning at a point 
18 chains west of the northwest corner of Esther Short’s donation 
claim patented to her and her heirs in Oct., 1877, running thence 
west nine chains; thence south to the north bank of the Columbia 
river; thence along the bank of said river upstream 10 chains and 

1—99 : 
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90 links; thence north to the place of beginning, containing 64 
acres, more or less, excepting a lot of about one acre deeded to Eu- 
gene Semple, and situated at the south end of the above-described 
land and recorded in Book V, page 64, of Records. 

II. Plaintiffs allege that they are entitled to the possession of said 
described parcel of land; that defendant is now and has been in 
the possession of said land for the last six years, receiving the rents 
and profits thereof, and wrongfully withholds the possession of the 
same from the plaintiffs to their damage in the sum of one thousand 
dollars. 

Wherefore plaintiffs pray for judgment against defendant; that 
the plaintiffs be adjudged to be the owners in fee of said parcel of 
land; that they be awarded the immediate possession thereof, and 
that defendant pay the plaintiffs the sum of one thousand dollars 


for the use and detention of said property, and that defendant pay- 


the costs and disbursements of this action. | 
LEANDER HOLMES, 
Attorney for. Plaintiffs. 


STATE OF OREGON, 
Multnomah County. | 


I, L. D. Brown, being first duly sworn, say that “I am one of the 
plaintiffs named in the above complaint; that I know the 
contents thereof; that the foregoing complaint is true, as I 
verily believe. 


o 
t'<—_ 


L. D. BROWN. 


Subscribed and sworn to before me this the 9th day of July, 1884. 
GEO. H. DURHAM, 
[L. s. | Commissioner of Deeds for Washington Territory, 
Residing at Portland, Oregon. 


(Endorsed on back :) “ Filed July 10, 1884. R. G. O’Brien, clerk, 
by G. T. McConnell, deputy.” 


3 That at the November term, 1884, William Rank filed in 
said cause the following answer : 


In the District Court of the Second Judicial District of Washington 
Territory, Holding Terms at Vancouver. 


L. D. Brown and Leanper Hormes, Plaintiffs, 
vs. 
WILiiAM Rank, Defendant. . 


Uhe defendant in the above-entitled action makes answer to com- 
plaint of plaintiffs as follows: | 

Defendant denies that plaintiffs or either of them are or ever were 
owners In fee or otherwise of the land described in their complain 
or of any part thereof. 

Denies that plaintiffs or either of them are or ever were entitled 
to the possession of said land or any part or parcel thereof. 


: 


- 
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Denies that defendant wrongfully withholds possession of said 
land or any part thereof from plaintiffs or either of them, or has ut 
any time wrongfully withheld possession thereof from plaintiffs or 
either of them, to their damage in the sum of one thousand dollars 
or in ‘any sum, or otherwise. 

Denies that plaintiffs have or ever had an interest in or right to 
possession of the land described in their complaint or any part or 
parcel thereof. : 

And for further answer and separate defence the defendant alleges 
that for a long time prior to and at the tiine of the commencement 
of this action defendant and his wife, Kate Rank, was [were] and 
ever since has [have] been and now is [are] the owners in fee and 
entitled to the possession of the whole of the parcel of land described 
in the complaint, and that he [they | acquired the same by purchase 
and conveyance, as hereinafter set forth. 

2. And for further separate answer and defence defendant alleges 
that neither the plaintiffs nor those under whom they claim,or any 
of them, were seized or possessed of the land in controversy and de- 
scribed in the complaint, or of any part thereof, at any time within 
ten years next preceding the commencement of this action, but that 

this defendant and those under whom he claims have been 
4 continuously in the actual, exclusive, visible, and notorious 

possession thereof under claim and color of title in good faith 
for more than twenty years next preceding the commencement of 
this action. 

That while thus in possession of said land, holding the same ad- 
versely, the defendant and wife and those under whom they claim 
made permanent improvements in good faith upon said land of the 
value at this time of $3,000, which sum the defendant claims»as a 
set-off against any damages which plaintiffs may have sustained or 
may be entitled to recover by reason of the alleged withholding of 
possession thereof. 

3. And for further answer and separate defence the defendant 
alleges— 

That the only claim of title which plaintiffs have or make to the 
parcel of land described in their complaint is claimed and pretended 
by them to be derived through, under, and by virtue of certain quit- 
claim deeds executed and delivered by Grant H. Short and others, 
the children and heirs-at-law of Amos M. and Esther Short, de- 
ceased, to one Samuel R. Whipple, in 1877 and 1878; that at the 
time of the execution and delivery of said deeds and each of them 
the grantors were and for a long time had been out of possession of 
said land, and this defendant was in the actual, exclusive, visible, 
and notorious possession thereof under claim and color of title in 
good faith, and that he and those under whom he claims had been 
continuously so in possession of said land for more than twenty 
years next preceding the commencement of this action; and de- 
fendant alleges that each and all of said deeds were and are inop- 
erative and void as against the defendant and those under whom he 
claims. 

4. And for further answer and separate defence, and addressing 
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the same to the honorable judge of the above-entitled court, the de- 
fendant alleges and shows to the court— 

That on or about the 19th day of January, A. D. 1853, Amos M. 
Short died intestate at Vancouver, in Clarke county, Oregon Terri- 
tory (now Washington), leaving him surviving ten children, his 
only heirs-at-law, to wit, Samantha Morse, wife of Henry C. Morse; 
Jerusha Shockley, wife of J. P. Shockley; Druzilla Burlingame, wife 
of H. S. Burlingame; Amos C. Short, Maxey B. Short, Alfred D. 
Short, Grant H. Short, Hannah E. Short, Curtis F. Short, Matilda 
Lawrence, wife of Andrew J. Lawrence, and Esther Short, his widow 
and the mother of said children. 

That in his lifetime, on the 8th day of March, 1848, the said Amos 
M. Short and said Esther Short, his wife, settled upon that certain 
tract of land in Oregon Territory known as claim No. 51, described 
in notification No. 446 in the office of the register and receiver at 
Vancouver, Clarke county, W. T., claiming the same as their dona- 
tion claim under the provisions of the act of Congress entitled “An 
act to create the office of surveyor general of the publie lands in 
Oregon, and to provide for the survey and to make donations to set- 

tlers of the said public lands,” approved September 27th, 1850. 
5 That the parcel of land described in the complaint in this 

action isa part of the west half of said donation claim allotted 
to the husband, Amos M. Short, by the officers of the land office 
at Olympia, W. T., in accordance with section 4 of said act of Con- 
gress. 

That thereafter, from the said 8th day of March, 1848, the said 
Amos M. Short and Esther Short resided upon and cultivated said 
donation land claim for four consecutive years, and otherwise con- 
formed to all the conditions of said act up to the time of the death 
of said Amos M. Short January 9th, 1853. 

That afterwards, on or about the 4th day of October, 1853, the 
said Esther Short caused to be filed in the office of the surveyor 
general, at Oregon City, Oregon, the said notification No. 446, de- 
scribing said donation land claim and showing that the said Amos 
M. Short was a qualified settler and competent as a married man to 
take said claim. 

That after the death of said Amos M. Short, Esther Short, bis 
widow, continued to reside upon said land claim until her death 
June 28th, 1862. 


That on the 12th day of December, 1854, the said Esther Short . 


was, by the probate court of Clarke county, Washington Territory, 
duly appointed administratrix of the estate of said Amos M. Short, 
and duly qualified as such and acted as such under letters duly 
issued to her by said court on December 18th, 1854, until June 9th, 
1856. 

That while acting as such administratrix she disposed of most of 
the personal property of said estate and paid all debts and claims 
against the same under the orders of said court. 

That on the 18th day of December, 1854, the said Esther Short 
was by the probate court aforesaid appointed guardian of the person 
and estate of Maxey B. Short, Grant H. Short, Matilda Short, Han- 
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nah E. Short, and Alfred D. Short, the children aforesaid, who were 
then minors, living with the said Esther Short, in said county and 
on said donation land claim, and was and continued ta be such 
guardian until June 9th, 1856. 

That in 1855 it was mutually agreed by and between the said 
Esther Short and the aforesaid ten children of the said Amos M. and 
Esther Short that the east half of said donation land claim should 
belong to and be taken and held by the said Esther Short as her 
portion of said claim, and that the west half thereof should belong 
to and be taken and held by the ten children in equal proportions 
as their part of said donation claim; which said agreement was at 
all times and ever afterwards recognized, acted on, acquiesced in, 

and adhered to by each and all the parties thereto. 
6 That on the 9th day of June, 1856, the said Esther Short 
was by the aforesaid probate court duly reappointed guardian 
of the person and estate of the said Maxey B. Short, Grant H. Short, 
Matilda Short, and Hannah E. Short, and was such guardian at the 
times hereinafter mentioned under letters of guardianship issued by 
said court. 

That on the 14th day of June, 1856, J. P. Shockly was by said 
probate court duly appointed guardian of the person and estate of 
Alfred D. Short, and was such guardian and acted as such under 
letters of guardianship duly issued at all the times hereinafter men- 
tioned. 

That on the 9th day of June, 1856, the administration of said 
estate being incomplete and the said Esther Short having surrendered 
her letters of administration, Henry S. Burlingame, the husband 
of Duzilla Burlingame, was by the probate court aforesaid duly ap- 
pointed administrator de bonis non of the estate of said Amos eM. 
Short, deceased, and then and there qualified and entered upon the 
duties of his office as such administrator. 

That the estate of said deceased remaining unadministered con- 
sisted of a small surplus of personal assets, and, as appeared from 
the inventory taken and filed by Esther Short, adm., February 12th, 
1855, “land claim,” appraised at four thousand dollars. 

That on the 28th day of July, 1856, the aforesaid Samantha Morse 
and her husband, Henry C. Morse; Druzilla Burlingame and her 
husband, Henry 8S. Burlingame; Jerusha Shockley ; Amos C. Short, 
J. P. Shockley, as guardians of Alfred D. Short, and the said Esther 
Short, as guardian of Maxey B. Short, and Esther Short, as guard- 
ian of said Grant H. Short, and Esther Short, as guardian of said 
Hannah E. Short, and Esther Short, as guardian of said Matilda 
Short (afterwards Matilda Lawrence), made and signed and presented 
tu said probate court their petition, in writing, praying that partition 
be made of the real estate in said county of Amos M. Short, deceased, 
amongst his said children and heirs-at-law, so that each might have 
and hold his and her portion separately. 

That thereupon one William Kelly was by said court duly ap- 
pointed agent for Curtis F. Short, one of said children and heirs-at- 
law, of full age, residing in the State of Texas; that said Kelly then 
and there qualified as such and was authorized by said court to rep- 
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resent and did represent the rights and interests of the said Curtis 
F. Short in the subsequent proceedings sand partition. 

That the real estate referred to in the aforesaid petition and of 
which partition was desired and made, as hereinafter stated, was and 
is the west half of the aforesaid donation claim of Amos M. and 
Esther Short, No. 51, mentioned in the complaint in this action, and 

this was well known and understood at the time by all who 
7 were interested or concerned in said partition proceedings. 
That thereupon, on the 28th day of July, 1856, said petition 
having been considered and granted, Lewis Van Vleet, David Parker, 
and Levi Douthit, three disinterested persons, were appoined by said 
court commissioners to appraise and divide the said real estate of 
Amos M. Short, deceased, among his said ten children and heirs. 

The said commissioners were then and there duly sworn to the 
faithful discharge of their duties, and a warrant was issued to them 
by said court, together with a notice of the appointment of the said 
William Ke ly as agent for Curtis F. Short. 

That notice was duly given by said commissioners to all persons 
interested in said partition, their guardians, and agents of the time 
when the said commissioners would proceed to make partition, to 
wit, August 2nd, 1856. 

That on the said 2nd day of August, 1856, sajd commissioners 
met on the west half said donation claim and proceeded to make 
survey of the said west half and found the same to contain three 
hundred and twenty-one (321) acres one (1) rod and seventeen (17) 
perches, and appraised the same at four thousand and nine hun- 
dred (4,900) dollars. 

That they then proceeded to make partition thereof and caused 
suid west half to be divided into ten parts of equal width east and 
west; that said ten parts were surveyed and designated as lots 
numbered from lot No. 1 on the west side of the same to Jot No. 10 
on the east side thereof, inclusive. 

That lot No. 1, containing 25 acres 1 rod and 2 perches, valued 
at five hundred (500) dollars, was selected by Henry C. and his wife, 
Samantha Moree, and was allotted to her as and for her share. 

That lot No. 2,containing 26 acres 2 rods and 37 perches, valued 
at five hundred and fifty (550) dollars, was selected by J. P. Shock- 
ley and his wife, Je rusha Shockley, and was allotted to her as and 
for her share. 

That lot No. 3, containing 28 acres 2 rods and 24 perches, valued 
at four hundred (400) dollars, was selected by the said Henry S. 
Burlingame and his wife, Druzilla Burlingame, and was allotted to 
her as and for her share. ‘ 

That lot No. 4, containing 30 acres 1 rod and 15 perches, valued 
at fifteen hundred (1,500) dollars, was selected by the said Amos C. 
Short, and was allotted to him as and for his share. 

That lot No.5, containing 31 acres 3 rods and 21 perches, valued 
at four hundred (400) dollars, was selected by said Esther Short, as 

guardian for Maxey B. Short, and was allotted to him as and for his 
share. 
8B: «; : Theabiet Bers, containing 33 acres 1 rod and 4 perches 
, 
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valued at three hundred (300) dollars, was selected by J. P. 
Shockley, as guardian of Alfred D. Short, and was allotted to him as 
and for his share. 

That lot No. 7, containing 34 acres 2 rods and 10 perches, valued 
at three hundred (300) dollars, was selected by Esther Short, as guar- 
dian of said Grant H. Short, and was allotted to him as and for his 
share. 

That lot No. 8, containing 35 acres 3 rods and 9 perches, valued at 
two hundred and fifty (250) dollars, was selected by Esther Short, as 
guardian of the said Matilda Short (now Lawrence), and was allotted 
to her as and for her share. 

That lot No. 9, containing 36 acres 5 rods and 34 perches, valued 
at three hundred (300) dollars, was selected by Esther Short, as 
guardian of the said Hannah E. Short, and was allotted to her as 
and for her share. 

That lot No. 10, containing 37 acres 3 rods and 22 perches, valued 
at four hundred (400) dollars, was selected by the said William Kelly, 
as agent for the said Curtis F. Short, and was allotted to him as and 
for his share. 

That the allotments thus made were then and there assented to 
by each and all of said children, their guardians, agents, and hus- 
bands and by the said Esther Short. 

That on the 17th of August, 1556, said commissioners made report 
in writing to said probate court of their doings in the premises, 
showing the survey, appraisement, partition, and other matters as 
above set forth, with a plat thereof; which said report is now and 
ever since has been of rocord in said court. 

Thereupon those of said children and heirs whose allotments were 
of greater value than others paid owelty to those whose allotmerfts 
were of less value, and thereby made’ said allotments equal in 
value. 

That the sums of money thus paid as owelty amounted to $1,080, 
no part of which has ever been repaid or offered to be repaid by 
those who received the same or by any one. 

That on the 15th day of October, 1856, the said probate court con- 
firmed said report and made a decree establishing the same, in sub- 
stance as follows 

“The commissioners having awarded to the heirs of Amos 
9 M. Short, deceased, certain quantities of real estate, as shown 
by their report now on file in this office, the heirs having 
agreed to the same, the court does hereby order and decree that the 
report and division made by said commissioners on the estate of 
Amos M. Short, deceased, shall be final, and that each heir named 
in said report shall have in their own right the property set apart 
to them.” 

That on the 18th day of October, 1856, said report, survey, plat, 
etc., were recorded in the auditor’s office of Clarke e county, Wash- 
ington Territory, in Book of Deeds, and have ever since remained 
of record in said office. 

And defendant says that the partition so made as aforesaid was 
fair and equal and was at said time fully and understandingly as- 
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sented to by each and all of the parties interested therein, and that 
each and all of them, as well as the said Esther Short, have ever 
since acquiesced therein, and by various acts and deeds done and 
made since said date and since all was [ were] of full age and compe- 
tent so to do have ratified and confirmed said partition; that each 
and all of them immediately after the making of said partition took 
possession of his and her allotment in severalty and exercised the 
usual acts of ownership over the same, in accordance with said par- 
tion, without objection from any one. 

That in October, 1857, Samantha Morse and H.C. Morse, her hus- 
band, sold and conveyed the aforesaid lot No. 1 to one David Parker 
for the sum of nine hundred (900) dollars. 

That in March, 1858, Jerusha Shockley and J. P. Shockley, her 
husband, sold and conveved said lot No. 2 to the said Esther Short 
for the sum of twelve hundred (1,200) dollars. 

That in April, 1865, Druzella Burlingame and H. 8. Burlingame, 
her husband, sold and conveyed lot No. 3 to one 8. R. Whipple for 
the sum of one thousand (1,000) dollars. 

That in November, 1859, Amos C. Short and wife sold and con- 
veyed lot No. 4 to one Leander Holmes for the sum of about three 
thousand (3,000) dollars. 

That in June, 1867, Maxey B. Short, being of “full age, sold and 
conveyed lot No. 5 to this defendant for the sum of eight hundred 
(800) dollars. 

That in November, 1864, Alfred D. Short sold and conveyed lot 
No. 6 to Julius Suiste (subject to a mortgage previously given by 
said Short) for the sum of six hundred (600) dollars; which said lot 
No. 6 was, in January, 1875, sold and conveyed by the grantees of 
the said Julius Suiste to this defendant. 

That the two lots last named—to wit, lot No. 5 and lot No. 6— 
constitute the parcel of land described in the complaint in this ac- 

tion and include the whole of said parcel of land. 
10 That in April, 1865, Curtis F. Short, who was then the 
duly qualified and acting guardian of Grant H. Short, sold 
and conveyed, as such guardian, under the orders of the probate 
court of said county, lot No. 7 to one Nicholas Schofield for the sum 
of seven hundred and eighty-five (785) dollars. 

That in March, 1867, Matilda Lawrence and A. J. Lawrence, her 
husband, sold and conveyed lot No. 8 to one Gay Hayden for the 
sum of six hundred (600) dollars. 

That in November, 1869, the said Hannah E. Short, then of full 
age, sold and conveyed lot No. 9 to one James E. Wyche for a val- 
uable consideration. | : 

That in 1858 Esther Short, as attorney-in-fact of the aforesaid 
Curtis F. Short, sold and conveyed seven acres of lot No. 10 to one 
Rufus Ingles for five hundred (500) dollars, and in April, 1860, the 
said Curtis F. Short, in person, sold and conveyed the remainder of 
said lot No. 10 to E. A. Slocum and C. W. Slocum for twelve hun- 
dred (1,200) dollars. 

That the deeds conveying said ten lots aforesaid were all recorded 
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in the auditor’s office of Clarke county, W. T., at about the date of 
their execution. 

That said ten lots of land mentioned, from No. 1 to No. 10, inclu- 
sive, constitue the west half of the donation claim, No. 51, of Amos 
M. and Esther Short, referred to in the complaint in this action, and 
of which partition was made as aforesaid in 1856. 

Defendant further says that on the 26th day of May, 1860, the 
map of the survey of public lands, including said donation claim, 
was duly approved by the surveyor general of said Territory, and 
on the 19th day of June, 1860, the final proofs of settlement, residence 
upon and cultivation of said donation claim by the said Amos M. 
Short and Esther Short, and of their compliance with the condi- 
tions of the aforesaid act of Congress were duly made and filed in 
the office of the register and receiver at the land office in Olympia, 
W. 'T., and on the 31st day of July, 1874, a donation certificate, No. 
275, was issued by said register and receiver, in and by which the 
west half of said claim was assigned to the husband, the said Amos 
M. Short, and the east half thereof to the wife, the said Esther Short, 
who died June 28th, 1862. 

That on the 13th day of October, 1877, a patent from the 

11 United States under the aforesaid act of Congress was duly 

issued to said Amos M. Short and Esther Short for said do- 

nation claim, in and by which the west half was given and donated 

to the said Amos M. Short und to his heirs, and east half to the said 
Esther Short and to her heirs. 

That each and all of the aforesaid children and heirs-at-law who 
were represented by guardian at the times hereinbefore stated wege 
ininors at said times, but that each and all of them arrived at the 
age of majority more than twelve years ago. 

Defendant further says that the alleged title of plaintiffs is derived 
from, under, and through the said Amos M.Shortand Esther Short 
and their heirs,and by virtue of the title acquired by them as 
donees of the United States under the act of Congress hereinbefore 
mentioned and not otherwise. 

Wherefore defendant prays that inquiry may be made into the 
matters and things herein alleged and set forth, and if upon such 
inquiry said matters and things shall be found to be true, then that 
the defendant and his said wife may be adjudged to be the legal and 
equitable owners of the parcel of land deseribed in the complaint 
and entitled to the possession thereof; that plaintiffs have no title, 
and that they take nothing by their said action, or that such other 
or further judgment or decree may be rendered as may be just and 
proper in the premises, and that defendant have judgment for his 


costs and disbursements. 
B. F. DENNISON, 
Attorney for Defendant. 


TERRITORY OF WASHINGTON, | 
County of Clarke. 


I, William Rank, being duly sworn, say that I am the defendant 
in the above-entitled action; that I have read the foregoing answer, 
Z—99 
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and that the matters and things therein stated and set forth are true, 
as I believe. 


WILLIAM RANK. 


Subscribed and sworn to before me - lst day of October, 1884. 
T. McCONNELL, 
Deputy Clerk. 


(Demurrer.) 


WASHINGTON TERRITORY, | 
County of Clarke. j 


In the District Court of the Second Judicial District of Washington 
Territory, Holding Terms at Vancouver. November Term, 1884. 


L. D. Brown and L. Hotmegs, Plaintiffs, 
Us. 
Witit1aAM Rank, Defendant. 


12 And now come the plaintiffs and demur to the second, 
third, and fourth separate answers and defences of defendant 
herein, for the reason that they do not state facts sufficient to con- 
stitute a defence to this action. 
LEANDER, HOLMES, 
Attorney for Plaintiffs. 
This demurrer was overruled by the district court. 


L. D. Brown et al., Flaine, } 
vs. 
WittrAM Rank, Defendant. j 


“This case coming on for hearing upon demurrer to the answer, 
and having been submitted to the court on briefs of counsel of 
plaintiffs and defendant, and the court, having fully considered the 
questions presented by the pleadings on file in this case, overrules 
the demurrer to the answer; to which ruling or decision the counsel 
for plaintiffs then excepted and gave notice of his intention to ap- 
peal; and the counsel for plaintiffs having elected to stand upon the 
ruling of the court upon said demurrer and not to reply or further 
plead to the answer, the case is now here dismissed with costs 
against the plaintiffs, to be taxed, and that execution issue therefor. 
Whereupon counsel for plaintiffs excepted and gave notice of appeal 
to the supreme court.” 


In the District Court of the 2d Judicial District of Washington Ter- 
ritory, Holding Terms at Vancouver. 


L. D. Brown and L. Hotmes, Plaintiffs, 
vs. 
WILLIAM Rank, Defendant. 


Notice of Appeal to Su- 
preme Court. 


To the defendant, William Rank, and his attorney : 


Please take notice that the above-named plaintiffs appeal to the 
next supreme court of the Territory of Washington, to be held at 
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Olympia, from the ruling and judgment of said district court in 
the above-entitled case, entered in the journal of said court on the 
13th day of November, 1884, by which it was by said court ordered 
that the demurrer of plaintiffs to the answer of defendant be over- 
ruled, and that the plaintiffs be adjudged to pay tne costs of suit, to 
be taxed, and that execution issue therefor, and plaintiffs state and 
set forth the following as the grounds of their appeal : 

Ist. That the court erred in overruling the demurrer of plaintiffs 

to the answer of defendant in the above case. 
13 2. That the court erred in dismissing said case and adjudg- 
ing that plaintiffs pay the costs of said suit, to be taxed, and 
that execution issue therefor. 

Wherefore, for each and all of said errors as above assigned, the 
plaintiffs appeal the above-entitled case from the ruling and judg- 
ment as rendered by said district court to the supreme court of 
the Territory of Washington for July term, 1885. 

LEANDER HOLMES, 
Attorney for Plaintiffs. 


(Endorsed on back :) “Filed April 20, 1885. R. G. O’Brien, clerk, 
by G. T. McConnell, deputy.” 


That at the July term, 1885, of said supreme court, to which said 
cause was appealed under the act of November 23d, 1883, the ap- 
pellee, by his attorney of record, filed the following motion to dis- 
miss the appeal : 


14 In the Supreme Court of Washington Territory. 
L. D. Brown and Leanper Hotmes, Appellants; ) 
Us. > 
Witiiam Rank, Appellee. j 
Motion. 


The appellee, appearing specially for the purpose of this motion 
and not otherwise, moves to dismiss the appeal for the following 
reasons : 

lst. Because the action is an action at law and the questions raised 
by the demurrer and decided by the district court are purely ques- 
tions of law which can be re-examined by this court only on writ 
of error. 

2d. Because no judgment, order, or decision was made or entered 
in the case which can be reviewed by this court on appeal. 

3d. Because the appeal is not taken in the manner prescribed by 
the statute. 

B. F. DENNISON, 
Attorney for Appellant. 
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Opinion. 


“ In the Supreme Court of the Territory of Washington. July Term, 
1885. 


L. D. Brown et al., Appellant, ) 
v8. a 


Witt1AM Rank, Defendant. j 


By the Court: 


Gazing at this motion to dismiss, we see but a single question 
necessary to its decision, namely, whether this cause is to be deemed 
one in equity or one at common law. Our rules require an assign- 
ment of errors in a law but none in an equity cause. Dismissal of 
the appeal would be the natural sequence of holding this to be a 
cause at law, for there is no assignment of errors here. We gather 
from the record that the appellants, who were plaintiffs below, are 
seeking to open up a judgment rendered upon overruling a demur- 
rer tothe answer. In answering, defendant, besides denials, pleaded 
four affirmative defenses, to the three last of whigh plaintiff inter- 
posed a limping demurrer. Legal and not equitable all these de- 
fenses are conceded to have been, unless the fourth, which was 
addressed tothe judge, and was apparently intended as a plea of 

equitable estoppel Let the intent as to the. last-have been 
15 what it may, ‘the matter pleaded did not, in our opinion, dis- 
play facts sufficient to constitute a defense of any description.’ 
Jurisdiction is to be determined by presuming everything to be of 
common law cognizance. Until the necessity of invoking equitable 
jurisdiction appears, unless we are to give an unreasonable force to 
the address of the fourth defense to the judge, we are unable to see 
any necessity for him to act in the capacity of chancellor in decid- 
ing the demurrer. Decision of the demurrer was, we think, a de- 
cision at law. Getting the cause here for review of that decision is 
a proceeding in the nature of a writ of error. Errors, therefore, 
should have been assigned conformably to rule 5th. Appeal dis- 
missed, : 
ROGER 8S. GREEN, C. J. 
S. C. WINGARD anp 
GEORGE TURNER, 
Associate Justices.” 


16 Judgment on Motion to Dismiss. 


In the Supreme Court of Washington Territory. July Term, 
A. D. 1885. 


Be it remembered that at a regular term of the supreme court of 
Washington Territory begun and holden at Olympia on the second 
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Monday of July, A: D. 1885, it being the 13th day of said month, 
among other, the following was had and done, to wit: 


Juty: 187H, 1885. 
L. D. Brown and Leanper Hormes, Appellants, 


vs. 
WirtriaAM Rank, Appellee. 


This cause having been heretofore submitted to the court upon the 
transcript of the record of the district court of the second judicial 
district of Washington Territory, holding terms at Vancouver, the 
motion to dismiss the appeal, ‘and the argument of counsel, and 
the court having fully considered the same and being fully advised 
in the premises and having filed its opinion in writing, it Is now, on 
this 18th day of July, A. D. 1885, on motion of B. F. Dennison, 
Esquire, of counsel for appellee, considdered, adjudged, and decreed 
that the appeal from the judgment of the district court be, and the 
same is hereby, dismissed, with costs. 

And that the said William Rank recover of and from the said L. 
D. Brown and Leander Holmes the costs of this action, taxed and 
allowed at $43.15, dollars and that execution issue therefor - to 
which ruling of the court appellant excepts, and said exception is 
allowed. 


17 Journal Entries. 
Supreme Court, W. T. 


L. D. Brown and LEANDER HouMes ) 


rs, 
WittrAM Rank, Appellee. { 


JuLY 22p, 1885. 
The court, having in this cause heard the argument of counsel 
upon the motion to strike the petition for a rehearing filed herein, 
and being now fully advised in the premises, denies said motion. 


L. D. Brown e al. 
a 
WILLIAM RANK. 


JuLty 31st, 1885. 


In this cause the court, having fully considered the petition for re- 
hearing by the appellants tiled herein, and being now fully advised in 
the premises, denies the same. It is therefore ordered that the pe- 
tition be, and the same is hereby, denied. 


18 Supreme Court of the United States. 


L. D. Brown and L. Hotness, Piaintiffs, 
v8. 
WititramM Rank, Defendant. 


Know all men by these presents that we, L. D. Brown and L. 
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Holmes, as principals, and E. R. Brown and 8S. R. Whipple, as sure- 
ties, are held and firmly bound unto William Rank, of Vancouver, 
Washington Territory,in the sum of two hundred dollars, to be paid 
to the said William Rank, his executors or administrators; to which 
payment, well and truly to be made, we bind ourselves and each of 
us, jointly and severally, and our and each of our heirs, executors, 
and administrators, firmly by these presents. 

Sealed with our seals and dated this the 7th day of July, 1886. 

W hereas the above-named L. D. Brown and —— Holmes hath taken 
an appeal in the Supreme Court of the United States to reverse the 
judgment rendered in the above-entitled action by the supreme court 
of Washington Territory: 

Now, therefore, the condition of this obligation is such that if the 
above-named L. D. Brown and Holmes shall prosecute their ap- 
peal to effect and answer all costs if they shall fail to make good their 
plea, then this obligation shall be void; otherwise to remain in full 
force and virtue. 


Sealed and delivered. 


~ 


EMMA R. BROWN. 


S. 
LEANDER HOLMES. L. 8] 
SAMUEL R. WHIPPLE. I .s. 


I 
L. 


LORENZO D. BROWN. a 
L 
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19 UNITED STATES OF AMERICA, = 
Portland, Oregon, oom 


Lorenzo D. Brown and Emma R. Brown, of Portland, Oregon, 
being duly sworn, depose and say, and each for himself and herself 
saith, that they, each, are worth the sum of three thousand dollars 
over and above all their just debts and liabilities. 

Signed LORENZO D. BROWN. 
EMMA R. BROWN. 


Subscribed and sworn to before me this the 15th day of July, 
1886. 


[Seal Commissioner of Deeds. ] 


GEO. H. DURHAM, 
Commissioner of Deeds for Washington Territory, 
at Portland, Oregon. 


UniTepD STATEs OF AMERICA, ait 
Vancouver, Washington Territory, | ~ 


Samuel R. Whipple, of Vancouver, W. T., being duly sworn, de- 
poses and says for himself that he is worth the sum of three thou- 
sand dollars over and above all his just debts and liabilities. 


(Signed) SAMUEL R. WHIPPLE. 


| 
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' Subscribed and sworn to before me this the 16th day of July, 
1586. 
{ NOTARIAL — JOHN W. COCHRAN, 
Notary Public in and for Clarke County, W. T. 


20 (Endorsed on back :) In the Supreme Court of the United 

States, for the October term, 1886. L. D. Brown and 
Holmes vs. William Rank. Bond for costs. I hereby approve the 
within bond and the sureties therein named. Olympia, July 21st, 
1886. John P. Hoyt, associate justice of the supreme court of 
Washington Territory. 


21 _ Citation to Supreme Court. 


UnitTep STaTes OF AMERICA, 88: 


To William Rank, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to an appeal filed in 
the clerk’s office of the supreine court of the Territory of Washing- 
ton, wherein L. D. Brown and Leander Holmes are appellants and 
you are appellee, to show cause, if any there be,-why the ruling and 
judgment rendered by the supreme court therein should not be cor- 
rected and speedy justice should not be done to the parties in that 
behalf. 

Witness the Honorable John P. Hoyt, associate justice of the su- 
preme court of said Territory, this the 21st day of July, im the year 
of our Lord one thousand eight hundred and eighty-six. 

JOHN P. HOYT, 
Associate Justice of the Supreme Court of the 
Territory of Washington. 


92 { hereby acknowledge the receipt of a copy of the within, 
and hereby waive all further citation and notice in the above- 
entitled cause. 
July 26th, 1886. 
WILLIAM RANCK, Appellee. 


[Endorsed :] In the Supreme Court of the United States, for the 
October term, 1886. L. D. Brown et al., appellants, vs. William Rank, 
appellee. Citation. Original. 

[Stamped :] Received & filed Jul- 29,1886. R. G. O’Brien, clerk. 


23 In the Supreme Court of W. T. July Term, 1885. 


v8. 


L. D. Brown and LEANDER HoLMEs 
WILLIAM RANK. 


I, R. G. O’Brien, clerk of the supreme court of Washington Terri- 


IN THE 


SupremeCourt of the Cnited States. 


October Term 1887.—No. 989. 


L. D. BROWN ert At., Appellants, 
vs. 


GEORGE T. McCONNELL, Appellee. 


- 


Appeal (?) from the Supreme Court of Washington Territory. 


- - ~ 


Motion of McConnell to Dismiss or Affirm. 


Comes the said McConnell, and moves the Court to dis- 
miss the appeal herein, us this Court has no jurisdiction 
thereof; or to affirm the judgment, it being manifest that 
even if the Court possesses jurisdiction, the question on 
which the jurisdiction depends is so frivolous as not to need 


further argument. 
STATEMENT OF THE CASE AND Brier on Morton. 


This was an action for the possession of real estate and 
for damages—$800 for rents, &«.—begun in the District 
Court of the second judicial district of the Territory of 
Washington (Rec., 3). Answer to the merits was filed, and 
demurrer to it interposed, and the demurrer overruled ; and 
plaintiffs stood on the demurrer and appealed to the 
Supreme Court of the Territory (Rec., 11 and 12); and in 
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that Court the appeal was dismissed, on motion of McCon- 
nell (Rec., 12 and 13); this alleged appeal is prosecuted 
from that decision. 

Ist. In the first place, this case was docketed here and 
dismissed under rule 9 of this Court on the 23d of May last 
(122 U.S., p. 648, Appendix); and how it finds its way 
back here is not clearly understood, as under that rule it 
could not get back without an order of Court. I am not 
aware of any order of Court allowing it to be put back on 
the docket, nor was I notified of any motion being made 
to have it redocketed. If a,party can thus keep on ap- 
pealing and docketing his case, after it has been dismissed 
under rule 9, without notice or order of Court, the rule is 
a snare. 

This is sufficient to dispose of the motion to dismiss, but 
there are other points as fatal. . 


2d. This was a suit at law, and not in equity. Although 
in language, following the modern codes on this subject, it 
was for possession of real estate, to all intents and purposes 
it was an action of ejectment (Greer v. Mezes, 24 How., 
268). It asked for possession of land and for damages. 
This being the case, the questions involved cannot come 
up on appeal, but on writ of error only (Rev. Stats., secs, 
691-2; Hayes v. Fischer, 102 U. S., 121; Sarchet v. U. S., 
12 Pet., 143; Jones v. La Vallette, 5 Wall., 579); and when 
this Court, in Ex parte Brown, 116 U. S., 401, said, “ this is 
a judgment-which can only be reviewed by writ or appeal, 
as the case may be,” it could have meant only, that a writ of 
error was the one and exclusive remedy. 

There was no trial of the case on issue, but a dismissal 
in the District Court, on plaintiffs’ standing on their de- 
murrer to the answer, an appeal from that to the Supreme 
Court of the Territory, and then a dismissal of that appeal 
on motion of McConnell; and from that, this appeal. It is 
a case of law, as has been seen; and if issues had been 
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taken on the answer, it would have been a case proper 
for a jury trial. If, then, a jury had been waived, or if, by 
any means, the Court should have tried the case, it would 
come under the act of April 7, 1874, c. 80, sec. 2, 18th 
Stats., 27, and cases decided on it—( Story v. Black, 119 U. 
S., 235, and cases cited). ‘The word trial in this act must 
be held to its well-known legal signification—that is, the 
examination, according to law, of the facts put in issue in 
a cause for the purpose of determining such issue (2 Bouwv, 
L. D., 749, and authorities referred to). There was no 
such examination had in this case, and no appeal from any 
such examination is presented here; hence the act of 1874 
does not affect this case. 


3d. The damages claimed in the case are $800; and, 
beyond this, there is no showing what value in money is 
in controversy. The amount of land claimed is thirty-five 
acres, “ more or less ;” but no value is affixed or asserted, nor 
any proved; and the so-called appeal should be dismissed, 
as it does not appear the matter in dispute is over $5,000, 
exclusive of costs. (See act 3d of March, 1885, 23 Stats., 
p. 443.) The judgment attempted here to be appealed 
from was rendered July 18, 1885—four months and a 
half after the passage of this act—and the appeal attempted 
in November, 1886—a year and eight months after that 
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time. 


4th. The effort at an appeal here is a meagre one at best. 
There seems to be no prayer filed for it in the Court, in- 
dorsed by the clerk, nor any granting of it in form by the 
Court. One of the associate judges approves a bond in 
July, 1886, and signs a citation in November, 1886; and 
this is all of it; and this, while a proposed appeal is already 
had and papers sent, but not docketed, to this Court. If an 
appeal can be tolerated in such a case, as an original ques- 
tion, this proceeding might be considered as an appeal 
(Brandies v. Cochrane, 105 U. S., 262); but it cannot be 
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permitted while an appeal is already being prosecuted in 
the same case. Doubts were entertained when the motion 
was made at the last term, to docket and dismiss the case, 
whether there was an appeal in fact. This effort is no 
better than that; and surely, as the record was already out 
of the Court below, as claimed by appellants, how could 
gn another citation and approve 


the associate justice sig 
another bond? So, in point of fact, in good practice there 
is no appeal here if one were allowable in such a case, 
which we have seen is not. 

Should the Court, however, deem that there is something 
here to hold on to, and it is not proper to dismiss the case, 
an aflirmance is asked, as it is apparent the question is so 
frivolous as not to need further argument. It is purely a 
question of code practice in the Territory of Washington, 
and is so simple the Court below disposed of it almost 
summarily. It was dismissed by the Court below after 
brief argument. (Record, 12 and 13.) This Court would 
scarcely undertake to review the Court below on a mere 
matter of local practice, involving rights of private parties 
only. 

The opinion of the Court below shows how empty the 
question really is. Look at it for a moment. 

‘The causes alleged for dismissal below are— 

1. Because the action is an action at law, and the ques- 
tions raised by the demurrer and decided by the District 
Court are purely questions of law, which can be re-examined 
by this Court only on wril of error. 

2. Because no judgment, order, or decision was made or 
entered in the case which can be reviewed by thia Court 
on appeal, 

8. Because the appeal is not taken in the manner pre- 
scribed by the statute. (Rec., 12.) 


(1.) Section 445 of the Code of the Territory provides— 


“ Every final judgment, order, or decision of a District 


- 
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Court in actions at law * * * may be re-examined by 
a writ of error in the Supreme Court, for error in law.” 
7 7 7 + + « . 7. 


« Every final judgment, order, or decision of the District 
Court, in actions of an equitable nature, where equitable 
relief is sought, or where chancery jurisdiction has been 
exercised, shall be reviewed in the Supreme Court by 
appeal ”’—similar to the practice in this Court. 


An action to recover possession of real estate, and dam- 
ages for the withholding thereof, is certainly an action at 
law. (24 How., supra.) 

(2.) The second defense contains a plea of the Statute of 
Limitations under section 26 of the Code, and a demurrer 
thereto presents a question of law, and nothing else. 

(3.) The third defense invokes the application of a prin- 
ciple of the common law to a conveyance of land held 
adversely at the time of the execution and delivery thereof 
by one disseized, and a demurrer to such defense presents a 
pure question of law. 

(4.) The fourth defense alleges facts tending to show 
that the defendant and wife have both the legal and equit- 
able title to the land described in the complaint. 

Do the facts alleged in this defense show that the defend- 
aut has the legal title to the land in controversy ? 

Do they show that the title to the donation claim vested 
in Amos M. and Esther Short prior to 1853, by virtue of 
his compliance with the conditions of the act? 

Do they show that the agreement for the division of the 
claim between the widow and children was carried into 
execution and became valid and binding in law? 

Do they show that the alleged partition of the west half 
of the claim in 1856, became valid and binding in law 
prior to the execution and delivery of the Whipple deeds? 

Do the facts alleged show that the defendant and his 
wife acquired title to the lot of land in question by convey- 
ances from Matilda Lawrence and her husband and their 
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grantees, prior to the execution and delivery of the Whip. 
ple deeds ? 

These are all questions of aw, and,a decision of them by 
the District Court ¢at’ bé “re-examined in, this Court on 
writ of error, and in no other way. 

(5.) The plaintiffs ask for no equitable relief, and no 
chancery jurisdiction has been exercised in the case. 

Writs of error as distinguished from appeals were not, 
and could not be abolished by the act of November 23, 
1883. 

The act provides the mode of taking an appeal in cases 
where appeal, and not writ of error, is the appropriate pro- 
ceeding for removing a cause from the District Court to 
the Supreme Court for review. 

The mode of prosecuting a writ of error remains the 
same as it was previous to the act of 1883. 

This motion is asked to apply to 987, Holmes v. Hazzard, 
and 668, Holmes v. Rank, on this docket, with like effect as 
if made formally in them—cases growing out of the same 
state of facts and involving precisely the same questions. 
But the Record is printed in this, and the motion made 
directly iv it, as it presents the one different question from 
the others—that is, two efforts at appeal, one docketing 
and dismissal, and a docketing afterwards. 

A. H. GARLAND, 
For Me Connell, @~ 4%, 


IN THE 


Supreme Couct of the Gaited States. 


October Term, 1887. 


ee 


l,.. D. BROWN ef ai., Appellants, } 


vs. No. 989. 
McCONNELL, Appellee. j | 
SAME 

2. No. 987. 


Wma. RANCK. 


SAME 
d. No. 668. 
Wma. HAZARD. 


ee 


Additional Brief for Appellees as to Affidavits filed 
herein by Appellants on the gth of January, 1888. 


2-eo--- —— 


These affidavits come in at rather a late day, consid- 
ering the notice of the motion to dismiss was mailed to 
Mr. Holmes, at Vancouver and Portland both, as early 
as the 2d day of November last. 

And they do not vindicate any show of proper dili- 
gence in prosecuting these appeals, on complete records, 
when it is kept in mind these appeals, so called, were 
taken as far back as July, 1885; and they are so at vari- 
ance with any fact apparent in the record, and even 
any fair implication to be drawn from the facts therein, 
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it is doubtful whether these affidavits are admissible. 
They certainly come short of the practice so highly 
commended by the Court in Wilson v. Blair, 119 U.S., 
387. Affidavits were not filed in the Court below, even 
after the alleged appeals were taken, as was done in 
Street v. Ferry, 119 U. S., 385, where upon the ground 
itself from which this litigation comes every opportu- 
nity would have been afforded to both sides to protect 
theinselves. 

Attention is called particularly to the affidavit of Mr. 
Holmes as to the McConnell appeal (No. 989). Had 
this affidavit been filed with motion to reinstate the ap- 
peal, or to present the appeal anew, it might have been 
considered, but it is filed now after the appeal has been 
docketed, and without any ordef, or any request to that 
effect. This request and order before docketing the ap- 
peal are absolute pre-requisites (Rule 9, section 1, last 
paragraph). It wasin this way that.S/ewart v. Dunham, 
115 U. S., 61, was put back on the docket, and many 
other cases might be cited in this line. 

And no notice was required to dismiss the first appeal, 
under Rule g; the dismissal went as a matter of course 
under that Rule. So there can be no pretense of keep- 
ing this appeal on the docket, unless Rule g is to be 
read out and put an end to, and the only limit to an 
appeal is to be fixed by the desire of a party. 


Respectfully submitted. 
A. H. GARLAND, 
Attorney for A ppellees. 
W. W. UPpTon, 
Attorney for Ranck. 
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IN THE : 


Supreme Court of the United States. 


OCTOBER TERM, 1887. 


IN CASES OF 

L. D. BROWN et al. vs. GEORGE T. McCONNELL, No. 989. 

L. D. BROWN et al. vs. WILLIAM C. HAZARD, No. 987. 
L. D. BROWN et al. vs. WILLIAM RANCK, No. 668. 


On Appeals from the Supreme Court of Washington Territory. 


seem 


REPLY OF APPELLANTS ON MOTIONS T0 DISMISS OR AFFIRM. 


Now come the above appellants and make their reply to the 
motions to dismiss the appeals herein, or to afirm— 
Ist. Because this Court has jurisdiction of these causes on ap- 
peal. 
2d. Because the questions on which jurisdiction depends are 
not frivolous. 
Statement. 


These causes were brought for the possession of real estate and 
damages for the withholding the same, begun in the District 
Court of the Second Judicial District of the Territory of Wash- 
ington. An answer to merits was filed and demurrer to it inter- 
posed and the demurrer to it overruled, and plaintiffs stood on 
the demurrer and appealed to the Supreme Court of the Terri- 
tory under an act in relation to the removal of causes to the Su- 
preme Court, approved Nov. 25d, 1883. (See Ree., p. 12.) 


- Laws of Washington Territory regarding Appeals and Writs of Error. 


“Section 1. Be it enacted by the Legislative Assembly of Washing- 
ton Territory, That any person desiring to remove @ cause from 
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any District Court of Washington Territory may do so, either in 
person or by his attorney of record, and in the following man- 
ner: Such person or attorney may give notice in open Court, or at 
chambers, that he appeals such cause to the Supreme Court of the 
Territory. Such notice shall, by order of the Court or judge 
having jurisdiction of the cause, be entered in the journal of such 
Court, and no other service or notice of process shall be required, and 
thereupon the clerk of such Court shall make and certify a full 
and complete transcript of said cause, including the journal en- 
tries thereunto appertaining, and cause such transcript to be filed 
with the clerk of the Supreme Court within the time allowed by 
law; and thereupon the Supreme Court shall have complete and 
perfect jurisdiction of such cause. 

“Sec, 2. That the Supreme Court shall hear and determine 
all causes removed thereto in the manner hereinbefore provided, 
upon the merits thereof, disregarding all technicalities. 

“Sec. 6. All acts and parts of acts, so far as they conflict here- 
with, are hereby repealed.” 

Approved November 23d, 1883. (Rec., p. 12.) 


Sec. 83 of the Code of said Territory authorizes the pleading of 
legal or equitable defences, or both, in the same suit. 

Sec. 76 of the Code says that when a plea is addressed to the 
judge of the District Court where the action is brought, the relief 
sought is of an equitable nature. 

Sec. 445 of the Code says: “ That where equitable relief is sought 
or chancery jurisdiction has been exercised, the cause shall be 
reviewed on appeal.” 

The Code does not require that the equitable relief sought 
should be a good plea, a sufficient plea, or prove an effectual plea. 

The 4th separate answer and defence was addressed to the judge 
of the District Court as a bill in equity seeking equitable relief. 

The overruling of the demurrer by the District Court sustains 
the equitable defence, and thus the District Court did necessarily 
act in the capacity of chancellor. Thus because equitable relief 
was sought (by the defence) and chancery jurisdiction was exer- 
cised, plaintiffs below were required by the Code, sec. 445, to 
take this case to the Supreme Court of the Territory by appeal to 
secure its review. 3 


We first call attention of the Court to the above provisions of 
the code and statute of 23d November, 1883, to show what the 
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laws of the Territory are in regard to the mode or method by which 
causes shall be removed to the Supreme Court of the Territory. 

But notwithstanding all this the Supreme Court of the Terri- 
tory did dismiss said appeals, on motion of appellees, because 
as the Court held: 


“ Getting the cause here for review was a proceeding in the na- 
ture of a writ of error. Errors, therefore, should have been as- 
signed. (Rec., pp. 12, 13.) 


From which ruling and decision this cause is brought here by 
appeal for review—of the ruling on dismissal. Doubtless these 
motions can raise no question in regard to the merits; and this 
Court will not enter into nor consider the merits of these cases, 
except in so far as may be required to pass on the sufficiency of 
these appeals. 

Now, these appellees interpose their mutions to dismiss the re- 
spective appeals, because they should have been brought here by 
writ of error—claiming them to be cases at law under the code. 
Appellants claim that the case No. 989, nor case No. 987, nor that 
of No. 668 can be dismissed on that ground, for the reasons: 

Ist. In all of the Territories the statute of the United States 
affirms and validates the mingling of legal and equitable rights 
in the same action, and provides that in cases tried by jury the 
case shall be reviewed by writ of error, and all others by appeal. 
(See act of 7 April, 1874, c. 80, sec. 2, 18 Stats., 27.) 

2d. Opinions of the Supreme Court. In the case of Height vs. 
Broughton, 105 U.S. R., p. 235, this Court held “ that the form of 
proceeding depends on the single fact of whether there has been 
a trial by jury or not. Cases tried by jury come here by writ of 
error and ali others by appeal.” 

3d. In the case of Wolf vs. Hamilton, 108 U. S. R., page 15, 
this Court held that a “ case not tried by a jury cannot come here 
by writ of error.” 

This certainly establishes our right to bring these suits here by 
appeal. | 

Trial, Meaning of 


There was a trial on the issue made before the District Court 
on demurrer, (Rec., p. 12,) and there was also a trial on the de. 
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murrer by the Supreme Court. Said Court, after eliminating the 
equitable defence and fourth separate answer, (on appellee’s motion 
to dismiss,) because said “equitable defence did not display facts 
sufficient to constitute a defence of any description,” then holds 
the actions were but actions at law and should be dismissed be- 
cause errors were not assigned. Thus holding appellants to blame 
for the stupid pleading of appellees. (Rec., pp. 12, 13.) 

These were trials by inspection or examination of the pleading 
and record, and is a form of trial in which the judge of the Court, 
upon the evidence of his own senses, decides the question in dis- 
pute. (Bouv. L. D., 2 vol., p. 611.) 

Now, as to the Dismissal. 


It is not true that this case, No. 989, for the October term, 1887; 
was docketed here and dismissed under rule 9 of this Court. But 
itis true that an attempt to take an appeal of this case for the 
October term, 1886, was dismissed, ag alleged. 


This appellant says the reason why said appeal of July, 1886, was 
not sent here and docketed in time,as required by law and the rule, 
was because the clerk of the Supreme Court below did not make out 
a certified transcript of the record, although his fees were sent him, 
which contumacy on the part of the clerk compelled these appel- 
lants to abandon their first attempt to get the case here. Then 
they resorted to a second appeal of November 17, 1886, for the 
October Term, 1887. This second appeal was also made in the 
ease of L. D. Brown et al. vs. William C. Hazard, No. 987, the 
clerk failing to furnish the record for the October term, 1886. 
(See affidavit appended hereto, last page.) 

This contumacy of the clerk certainly does not and should not 
debar these appellants from taking a new appeal, as they have 
in No. 989 and No, 987. , 

The third point claims that no value is affixed or asserted, 
therefore the case should be dismissed. 


Reply. 


This appellant says that at the time he made out the trans- 
cripts in these causes he did append his affidavit to each trans- 
cript; that the value of the land was more than $5,000 exclus- 
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ive of costs, and enclosed one in each transcript when sent to the 
clerk for his certificate, and appellant cannot account for their 
absence from the record. 

To supply the same this appellant has filed with the clerk of 
this Court affidavits of value in all these cases, as follows : 


In the Supreme Court of the United States, October term, 1887, No. 989. 
L. D. Brown et al., 4ppellanta, 


ve. 
George T. McConnell, Appellee. 
On appeal to the Supreme Court of the United States. 


I, L. D. Brown, of Portland, Oregon, being sworn, depose and say: 
That I am one of the appellants in the above action ; that I am acquainted 
with the value of the land in controversy on the 18th day of July, 1885, 
and have been since that time; that the value of said land at that time 
was not less than ten thousand dollars, exclusive of all improvements and 
costs; that it has increased in value since that time. 

Signed, L. D. BROWN. 

PORTLAND, OREGON. 


Subscribed and sworn to before me this the 14th day of December, A. 
D. 1887. 
| Official seal. ] SHERMAN D. BROWN, 
Notary Publie for Oregon. 


In the Supreme Court of the United States, October term, 1887, No. 989. 
L. D. Brown et al., 4ppellanta, 


v8, 


George T. McConnell, Appellee. 
On appeal to the Supreme Court of the United States. 
Affidavit as to value. 


I, O. H. Mott, of Vancouver, Washington Territory, being sworn, do 
depose and say: That I was acquainted with the land in controversy in 
this action for many years past, (35 acres,) and that the value of said 
land on the 18th day of July, 1885, was worth more than (85, 000) five 
thousand dollars, beyond all costs and disbursements of said action, and 
over and above improvements thereon, and is a in value. 


Signed, . H. MOTT. 
PORTLAND, OREGON. 


Subscribed and sworn to before me this 14th day of December, A. D. 
1887, 

[Official seal. ] SHERMAN D. BROWN, 
Notary Publie for Oregon. 
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In the Supreme Court of the United States, October term, 1887, No. 987. 


L. D. Brown et al., Appellants, 
v8. 
William C. Hazard, Appellee. 
On appeal to the Supreme Court of the United States. 


Affidavit as to value. 


I, L. D. Brown, of Portland, Oregon, being sworn, do depose and say : 
that I am one of the appellants in the above action ; that I am acquaiated 
with the land in controversy (45 acres) and that the value of said lands 
on the 18th day of July, 1885, was not less.chan ($15,000) fifteen thousand 
dollars, exclusive of improvements and costs ; that said land has increased 
in value since said date. 


Signed, L. D. BROWN. 
PORTLAND, OREGON. 


Subscribed and sworn to before me thig 14th day of December, A. D. 
1887. 
[ Notarial seal. | SHERMAN D. BROWN, 
Notary Public for Oregon, 


In the Supreme Court of the United Siates, October term, 1887. 


L. D. Brown et al., Appellants, 
v8 
William C. Hazard, Appellee. 
On appeal to the Supreme Court of the United States. 
Affidavit of value. 


I, R.S. Oakley, of Portland, Oregon, being sworn, do depose and say: 
That Iam acquainted with the land in controversy in this action, and 
have been for many years past, (being 45 acres, in possession of Wm. C. 
Hazard,) and I know that the value of said land on the 18th day of July, 
1885, far exceeded five thousand dollars, over and above all costs and 
disbursements of this action, and of improvements thereon, and is in- 
creasing in value since said date. 

Signed, R. §. OAKLEY. 

PORTLAND, OREGON. 


Parag and sworn to before me this the 14th day of December, A. 
. 1887. 
[ Notarial seal. ] SHERMAN D. BROWN, 
Notary Public for Oregon. 


eens 


| 
| 
| 


‘ 


Appellee claims the effort at an appeal is a meagre one at best, 
There is no prayer for it indorsed by the clerk and filed in court, 
nor any granting of it in form by the Court. 

All this is not required. To take an appeal is a right a party 
has—not dependent upon the wish or will of a contumacious 
clerk; for, in the case of Brandies vs. Cochrane, 105 U.S. R., page 
262, this Court has held as follows: 


“That an appeal may be perfected without an order of Court 
formally allowing it. It is in legal effect allowed when the cir- 
cuit judge takes the security and signs the citation.” 


Appellee admits this was done, but then says, “and this while 
a proposed appeal is already had and papers sent, but not docketed, 
to this Court.” 

We deny all this. The appellants did not send any papers or 
transcript here in this case in their first effort to appeal, because 
of the contumacy and neglect of the clerk to make the transcript 
out, it being too late to get the record here in time for the Octo- 
ber term, 1886. But thereafter this appellant made out the 
record himself, and took out a new appeal on the 17th day of 
November, 1886, for the October term of 1887, (citation, 
Rec., p. 2,) and this appellee and the clerk knew it at the 
time, and knew that these new appeals were made because of 
the failure of the clerk to furnish the transcripts for the October 
term, 1886, appellants not knowing of the attempt to docket and 
dismiss the abandoned appeal of July, 1886, by G. T. McConnell 
until long after it was done, the Supreme Court clerk, R. G. 
O’Brien, retaining the prepared transcripts in his hands until he 
was sure the dismissal would take place. 

This is about as nefarious and fraudulent an affair as occurred 
in the case of the United States vs. Gomez, 23 How., p. 326, and 
appellee should be punished by this Court in directing that the 
mandate for costs shall be recalled. 

We hardly think such proceedings are sufficient to justify the 
dismissal of this independent and new appeal. 


But appellee asks (if the Court canaot dismiss this appeal) an 
affirmance be granted, as it is apparent the question is so frivolous 
as not to need further argument. In what respect frivolous? It 
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does not seem very frivolous in view of the unusual efforts to 
prevent a hearing on the merits, for he well knows upon the 
questions involved in these cases depends real estate of the value 
of $50,000. It must be quite frivolous to them, indeed. 

The very grounds on which this Court may not dismiss are 
sufficient to prevent an affirmance. 

To ask this Court to affirm a judgment below, based upon an 
opinion wherein the Court denies its jurisdiction for a purpose 
and entertains jurisdiction for other purposes, is, to say the least, 
making an extraordinary request of this Court. The whole 
opinion of the Court below is a violation of the laws of Washington 
Territory, as heretofore shown.- (Brief, p.4-.) ¥ Pe 


We hold that these cases, although brouglit as an action at law, 
were under the Code (sec. 445) transformed to a cause in chancery 
by the interposition of the 4th separate ynswer or equitable 
defense, which is in the nature of a tross-bill seeking equitable 
relief against legal title. Hence, where the law -authorizes the 
mingling of law and equity in one suit the same rules are to be 
applied as if the suit was begun in equity. (Sower vs. Weaver, 
78 Penn. St., 443; Williams vs. Murphy, 21 Minn., 534.) 


ne 


No Court has the power or authority (on a motion to dismiss) 
to eliminate from the answer an equitable defence in Washington 
Territory in order to hold that the cause was then only an action 
at law, as a pretext for dismissal of the appeal, because of the in- 
sufficiency of the plea to constitute a defence. Such a ruling 
amounts to turning appellants out of Court because of the 
erroneous pleading of appellee. : 

Such an opinion would be laughable were it not serious; but 
this is what the Court below did. (Ree., pp. 12-13.) 

The Court below denies its jurisdiction, then exercises jurisdic- 
tion, thus admitting jurisdiction. All this by its transcendent 


power of “ gazing.” 

In ex parte Brown, 116 U.S., p. 401, this Court held in these 
cases (on petition for mandamus) “that the Court below enter- 
tained jurisdiction, * * * and therefore these causes could 
only come here for review by writ of error or appeal, as the case 


may be.” 


ae ee 
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Therefore, under the decisions of this Court, in the case of 
Height vs. Broughton, 105 U. S.,235,and Wolf vs. Hamilton, 108 
U.S., 15, we brought these cases here for review by appeal. 


But the counsel sees fit (on this motion to dismiss) to call the 
attention of this Court to the merits or the character of the 2d, 
3d, and 4th separate answers and defences; and as to the 4th, 
the counsel asks five questions, to which we answer as follows: 

To the Ist, we answer, No! 

To the 2d, we answer, No! 

To the 3d, it did not become valid. 

To the 4th, we answer, No! 

To-the 5th, they acquired no title. 

All these questions pertain to the cases when tried on the 
merits by the Court helow, before whom we seek to have them 
tried. 

This Court is only now called on to decide on,the sutliciency of 
this appeal, and nothing more. 

Therefore, appellants claim the right to have the demurrers 
passed upon their merits by the Court below that the issues to be 
tried shall be settled. 

To that end we bring these appeals here to review the ruling, 
dismissal, and judgment of the Supreme Court bélow in these 


causes. 


Tn the ( ‘xe ot 7 PD. Brown ef al. Rx. William Ranck. Octoher Term, 
1SS86, No. 668. 


This case grows out of the same state of facts and involves the 
same questions, except there was no dismissal in this case, (nor 
was there any attempt to dismiss the first attempt to appeal in 
the case of L. D. Brown ef al. vs. Wm. C. Hazard.) All other 
questions are the same in No. 668, (save the question of value,) 
and the arguments in all other respects are applicable to this 


_ case. 


But in this case No. 668 there is filed a separate brief and ar- 
gument by Judge Upton, raising an additional question, to wit: 
“That the decision on demurrer in the District Court below was 
not final, and argues that appellant should have gone to trial on 
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the undetermined issues.” This looks like drifting into the case 
on its merits, and is not pertinent to + motion to dismiss ; but it 
inay be best to reply— 

ist. The demurrers being overruled by the Court, left the whole 
case to be tried by a jury or by the same Court on the defences 
demurred to and overruled. 

2d. We hold that the decision on the demurrers was final as to 
the four separate answers und defences as plead, and we were 
forced to go to trial on what we regarded as erroneous issues, or 
stand on our demurrers, which covered the whole defence as plead. 

3d. We also hold we had the right, on the overruling of our 
demurrers to the whole or to “ity portion of the defence, to stand 
on our demurrers, aud to appeal and have the decision of the 
Appellate Court below on the merits as to the ruling of the District 
Court on our demurrers, before we could be required to go to a 
jury trial below; and if the decision of said Appellate Court 
below was not satisfactory, appellants have the further right to 
come here for final review by this*Court of the ruling and 
decision of said Appellate Court below in the way provided by 
law. 

Appellee, by his counsel, claims that appellants did not demur 
to the Ist separate answer and defence, and left the Ist separate 
answer undenied and awaiting a reply. If this were true, it 
would not prevent our appeal on the demurrers overruled to 
settle the issues on (hem before trial. 

But let us “ Gaze” at the language of the slleged Ist separate 
answer, and see if the appellee’s claim of “ownership in fee” is an 
independent allegation of title; or is not the legal title claimed 
altogether dependent on the sufficiency of the “ purchase and con- 
veyance as here inatte r set forth ?” If so,it is not an indepe ndent alle- 
gation of title in fee, but is dependent on the sufficiency of the 
alleged purchase and conveyance as set forth in the*4th separate 
answer and defence, to which this language must refer, because in 
the 4th separate answer is the purchase and conveyance fully set 


forth. Now, should this 4th separate answer and defence prove 
insufficient on final hearing, what must become of the first, being 
but a part of and dependent upon the fourth defence? They, “ex 
necessitate rei,” stand or fall together. 
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With these views of the plea in all these causes appellants did 
not specifically demur to the first, because it depended on the 
fourth as plead. 

These three separate defences were demurred to as stated, over- 
ruled as stated, appealed to the Supreme Court, and dismissed 
: out of Court for want of jurisdiction while exercising jurisdic- 
tion. Had the Supreme Court below heard this matter on the 
merits, as that Court should, and held the opinion they expressed 
in regard to the fourth separate answer and defence, there never 
would have been occasion for appellants to bring these causes 
here. But being dismissed by said Supreme Court, as per Rec., 
pp. 12, 13, there was no recourse or remedy but an appeal to this 
Court to set aside the dismissal that the causes may be heard on 


i 


their merits. 
Whereupon we ask these motions be dismissed with costs. 
LEANDER HOLMES, 

A tlorney for Appellants. 


In the Supreme Court of the United States, appealed for October term, 
1886, 
No. 668. 
S. D. Brown et ai., Appellants, 
Ua, 
| William Ranck, ppellee. 
On appeal to the Supreme Court of the United States. 
Affidavit of value. 

I, Leander Holmes, being sworn, depose and say, that I am one of the 
; appellants in the above actiun; that I was acquainted with the value of 
the land in controversy on the 18th day of July, 1885, and have been 
since said date; that the value of said land at that date was over ($5,000) 
five thousand dollars, exclusive of all costs and disbursements in this ac- 
tion, and of all improvements placed thereon, and said land has continu- 


ally increased in value since the date above stated. This affidavit is 
given because of a supposed defect of the affidavit in the transcript. 


Signed, LEANDER HOLMES. 
Wasuinoton Crry, D. C. 
Subscribed and sworn to before me this the 30th day of December, 


: 1887. 
; HENRY KOTTMANN, 
Notary Public. 
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Supreme Court of the United States, October term, 1887, 
A ffidavit. 


I, Leander Holmes, being sworn, depose and say I am the attorney of 
record and one of the appellants in all these cases—No. 989, 987, and 668. 
That in July, 1886, appellants did try to make their appeal to this Court 
in all three of said cases for the October term, 1886, and requested from 
the clerk a certified transcript of the record in each case. That the clerk 
at onee left the Territory, and was absent during August and most of 
September, 1886, and did not furnish but the transcript in Case No, 668. 
That failing to get the other two transcripts for the October term, 1886, 
this affiant prepared transcripts in cases 987 and 989, and on the 17th 
day of November, 1886, took out a new appeal for the October term, 1887, 
as the record shows, and did at omce send the same to the clerk with his 
fees, and sought his certificate to be appended at once, but said clerk did 
not certify to the same until the spring of 1887, and did not send them to 
me until the unknown (to me) attempt to dismiss the first attempted ap- 
peal was sure, That appellee, G. T. McConnell, had been, and then was, 
the deputy clerk of R. G. O’Brien, then clerk of the Supreme Court of 
the Territory, and that this affiant appended his affidavit of value in each 
case, and further this affiant says not. 


Signed, LEANDER HOLMES, 


Sworn to and subscribed before me this thirtieth day of December, 
1887. 
[Seal.] HENRY KOTTMANN, 
Notary Public. 


Muthe Supreme Court of the alnited States. 


OCTOBER TERM, 1887. 


L. D. cca - al.. sealants | 
No. 989. 


McCONNE L L. Appellee. 
L. D. BROWN et al. vs WM. C. HAZARD, No. 987. 
L. D. BROWN et al. vs. WM. RANCK, No. 668. 


Reply to Additional Brief of Appellees as to affi- 
davits filed herein by Appellant, Holmes, Jan. 4, 
ISSS. 


This Appellant says, 


That he left Oregon for the East on the 20th of Oct., 1887 ; that 
he received no notice of these motions until near the lst Dec., 
1887, and then by the receipt of appellees’ motion to dismiss ; 
that appellant applied for and secured affidavits of value exe- 
cuted in Portland, Oregon, 14th December, 1887, and did not 
receive them until the 27th day of Dec., 1887, being 14 days on 
the route after being mailed. 


Ag to diligence. 


But one of these appeals, No. 668, was taken for October term, 
1886, and had an affidavit of values. The other two, No. 987— 
No. 989, were taken as new appeals in Nov., 1886, and docketed 
here in Aug., 1887. 

On finding the affidavits had been abstracted, new ones were 
furnished, and, by order of this Court, filed on the 4th of Janu- 
ary, aS soon as it was possible, and five days before the appellees 
filed their motions. 

The authorities quoted refer to contests as to value. There is no 
contest here. Appellees, in their answers, allege improvements 
in No. 989, at $5,000; No. 987, at $7,000; No. 668, at $3,500. 


The land alone, in each case, is proven to be worth more than 


the law requires, and could be proven as worth more than double 


by each appellee. 
My affidavit “as to the Vik ( ‘onnell appeal, No. OSD. Was, perhaps, 


not needed, but was inserted to sustain the allegations of my brief 
on the same matte 2 and that this Court might see the COUTPSe Pur- 
sued by the clerk below. and by McConnell, his deputy, the ap- 
pellee In this cause. 

We are incorrectly advised, if this appeal for the October term, 
LSS7, already docketed by the clerk, needs a motion to have it 
docketed, because of the dismissal of an att mpl to get the case 
here for the October term, 1SS86, and failed only by the fault and 
contumacy of the clerk of the Court below 

LEANDER HOLMES, 
Atty for Appellants 


we 
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SUPREME COURT 


UNITED STATES. 


OCTOBER TERM,1889. 


In the Case of 


L. D. BROWN et.al.,vs. WILLIAM RANK. 
| No. 99. 


On Appeal from the Supreme Court of 
Washington Territory. 


Statement of Facts, and Brief of Appellants. 


This cause was brought for the possession of Real Estate, 
and damages for $1000.00 for the withholding of the same, 
began in the District Court of the 2nd judicial district of 
said Territory, 10th July, 1884. 


An answer to the merits was filed by the defendant, in- 
cluding both legal and equitable defenses. See Record, 


pages 2 to 9. 
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Thereon a demurrer was filed by plaintiff, for the reason 
that said defenses, the second, third and fourth defenses, 
do not state facts sufficient to constitute a cause of defense. 
See Record, page 10. 


Which demurrer being overruled by the Court, and 
plaintiffs standing on their demurrer, excepted to said rul- 
ing of the Court, and gave notice of appeal to the Supreme 
Court of the Territory, under the laws of the Territory of 
Washington at the time. 


And also gave written notice of the appeal, and the 
grounds of the appeal, to the defendant to the Supreme 
Court of the Territory of Washington. See Record, pages 
10 and 11. 


That at the July term, 1885, of the Supreme Court, to 
which this cause was appealed, the appellee, by his at- 
torney, filed a motion to dismiss said action, for reasons 
set forth in said motion. See Record, page 11. 


Notwithstanding the argument and the law, the Supreme 
Court of the Territory did dismiss said appeal because, as 
the Court held: 


“Getting the cause here for review was a proceeding in 
“the nature of a writ of error. Errors, therefore, should 
“lave been assigned according to rule fifth. Let the case 
“be dismissed.” Record page12, and thereafter on motion 
“adjudged, and decreed that the appeal, from the judgment 
‘of the District Court, be, and the same is hereby dismiss- 
“ed with costs,” taxed at $40. See Record, page 153. 


From which ruling and decision, this cause is brought 
here by appeal for review on its dismissal by the Court be- 
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low, * * * and, assuming this Court will not consider the 

merits of the case, except in so far as may be required to 

pass upon its dismissal by the Court below. 


We will now proceed to assign some reasons, and the 
law showing that the appeal to the Supreme Court was cor- 
rect, and that the Court was in error in its dlsmissal. We 
will first call attention to the act of Congress of 7th April, 
1874, C. 80, Sec. 2, 18 Statute, page 27. Which affirms and 
validates the mingling of legal and equitable rights in the 
same action ; and provides, that in cases tried by jury, the 
case shall be reviewed by writ of error, and all others by 
appeal. This is applicable to all the Territories. ; 


It will be seen that in the opinion of the Court below, 
and in its judgment of dismissal, the Court holds this case 
to be an action at law, and that errors should have been as- 


signed. 


We answer, that although this case was brought as an 
action at law, yet under the Code, Sec. 445, it was trans- 
formed to a cause in Chancery by the interpretation of the 
4th separate answer, or .equitable defense. Hence where 
the law authorizes the mingling of law and equity in one 
suit, the same rules are to be applied, as if the suit was be- 
gun in equity. Sower vs. Weaver, 78 Penn. St., 443. Wil- 
liams vs. Mu rphy, 21 Minn., 524. 

Now let us see what the laws of the Territory are, under 
which this appeal from the District Court to the Supreme 
Court was made, and which /aws should have governed the 
Supreme Court in its opinions, and its judgment. 


The Laws of the Territory in regard to Appeals. 
Sec. 83 of the code of said Territory, authorizes the 


pleading of legal or Equitable defenses, or both in the same 


suit. This was done by the defense. 


Sec. 76 of the Code says: “that when a plea is addressed 
to the Judge of the District Court where the action is 
brought, the relief sought is of an equitable nature.” This 


was done by the defense. 


Sec. 445 of the Code says “that when equitable relief is 
sought or chancery jurisdiction has been exercised, the cause 


shall be re yee We don appeal,” 
The Statute is peremptory: shall he reviewed on appeal, 


But as a clincher to the correctness of the appeal from 
the District Court, to the Supreme Court of the Territory, 
let us refer this Court to the act of the Territory of Novem- 
ber 23rd, 1883, which was the act in foree when said ap- 
peal was made, 13th day of November, 1884. Record, p. 10. 

ACT. 

“Sec. 1. Be it enacted by the legislative assembly of Wash- 
ington Territory, that any person desiring to remove a cause 
from any District Court of Washington Territory may do 
so, either in person or by his attorney of record, and in the 
following manner: Such person or attorney may give notice 
in open Court, or at chambers, that he appeals such cause 
to the Supreme Court of the Territory. Such notice shall, 
by order of the Court or judge have jurisdiction of the 
cause, be entered in the journal of such Court, and no other 
service or notice of process shall be required, and thereupon the 


clerk of such Court shall make and certify a full and com- 
plete transcript of said cause, including the journal entries ° 
thereunto appertaining, and cause such transcript to be 
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filed with the clerk of the Supreme Court within the time 
allowed by law; and thereupon the Supreme Court shall 
have complete and perfect jurisdiction of such cause. 


“Sec. 2. That the Supreme Court shall hear and deter- 
mine all causes removed thereto in the manner hereinbe- 
fore provided, upon the merits thereof, disregarding all tech- 
nicalities. 


‘Sec. 6. All acts and parts of acts, SO far as they conflict 
herewith, are hereby repealed.” 
Approved November 23d, 1883. Ree. p. 12. 


We thus call attention of the Court to the above provis- 
ions of the Code and the Law ; that the Court may readily 
see what the laws of the Territory were in regard to the 
mode and method by which causes shall be removed to the 
Supreme Court of the Territory. 


The action of the District Court in overruling our de- 
murrer to the fourth separate defense, (though proforma ) 
yet sustained that defense, the Court necessarily acting in 
the capacity of chancellor, and exercising chancery juris- 
diction, appellants were required by the Code and the Law 
of the Territory, to take this case to the Supreme Court of 
the Territory by appeal to secure its review. 


Certainly it is not necessary, nor is it required, that the 
relief sought in equity should be a good plea—a sufficient 
plea—or prove an effectual plea, before a demurrer to it can 
be sustained—rather the contrary we think. 


Yet the Supreme Court below, by its claimed power of 
“Gazing” admits the equitable character of the fourth 
plea; then in its opinion says: “ Let the intent as to the 


“last have been what it may. The matter pleaded did 


“not in our opinion display facts sufficient to constitute 


‘oo defense of any description.” 


This language most fully sustains our demurrer to the 
fourth separate answer, and should have been rendered on 
the merits, but unfortunately was uttered by the Court ona 
motion to dismiss our appeal. The object of the Court 
seemed to be to eliminate altogether the equitable defense, 
as a supposed necessity to grant the motion to dismiss our 


appeal. 


Appellants believe that in the opinion and decision of ° 


the Supreme Court dismissing our appeal, serious errors 
exist, whereby appellants were, and are adversely effected. 
Therefore, these appellants claim that the Qourt below in 
opinion and decision erred as follows : 

I. 

In ruling “ That the answer sets out four affirmative de- 
fenses,” because the first alleged defense only pleads title 
“by purchase and conveyance as hereinafter set forth.” 
Therefore, this first plea Is ho independ nt plea, but is de- 
pendent on the sufficiency of the purchase and conveyance 
thereafter set forth. 

II. 
THe Court ERRED 

In the total elimination from the answer of the fourth 
separate or equitable defense, as a supposed basis to sustain 
the motion to dismiss the appeal. 


ITI. 


THat THE Court ERRED 

In holding that the District Court did not necessarily act. 

as chancellor, in the face of the fact that said District Court 
did pass on the demurrer to said fourth separate defense. 


| enn ts . 
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lV. 
THat THE Court ERRED 

In holding that the decision of the Court below, was a 
decision at law, and that errors should have been assigned. 
See act of W. T., Nov. 23d, 1883, supra. 

V. 
| THat THE Court ERRED 

In dismissing the appeal for want of jurisdiction, or for 
any other reason. 

Appellants further claim that said fourth separate ans- 
wer is buta plea in the nature of a bill in equity, and for 
that reason this suit under the statutes of Washington 
Territory could only be reviewed on appeal. See Code, 
Sec. 83, 76 and See. 445. 

In conclusion, the Court will permit us to add: 

lst. The demurrers being overruled by the Court, le*t 
the whole case to be tried by a jury or by the same Court 
on the defenses demurred to and overruled. 


2d. We hold that the decision on the demurrers was 
final as to the four separate answers and defenses as plead, 
and we were forced to go to trial on what we regarded as 
erroneous issues, or stand on our demurrers, which covered 
the whole defense as plead. 


3d. We also hold we had the right, on the overruling of 
our demurrers to the whole or to any portion of the defense, 
to stand on our demurrers, and to appeal and have the de- 
cision of the Appellate Court below on the merits as to the 
ruling of the District Court on our demurrers, before we 
could be required to go to a jury trial below. 


With these views of the plea in this case, appellants did 
not specifically demur to the first, because it depended on 
the fourth as plead. 


s 


These three separate defenses were demurred to as stated, 
overruled as stated, appealed to the Supreme Court, and 
dismissed out of Court for want of jurisdiction while exer- 


cising jurisdiction. 


But being dismissed by said Supreme Court, as per Rec. 


pp. 12 and 15, there was no recourse or remedy but an ap- 
peal to this Court to set aside the dismissal that the cause 
may be heard on its merits below, therefore appellants ask 
that the case be remanded for trial on its merits, and that 
they be allowed all costs appertaining to this appeal. 


LEANDER Ho.Lmgs, 


Attorney for Appellants. 


L. D. Brows anv Leawper Hotes, 4 
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ApPRAL FROM THE SUPREME Count or Wasurnerom 1 
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RIEF OF APPELLEE. 


IN THE 


— Supreme Court of the Gmited States, 


Octoner Term, 1889. 
No. 99. 
L. D. Brown anp LEANDER Homes, Appellants, 
va, 


WitmLamM Rawnex, Appellee. 


‘APPEAL FROM THE SuprREME Court or WASHINGTON TERRITORY. 


BRIEF OF WILLIAM RANCK, APPELLEE. ON THE MOTION 
TO DISMISS, AND ON THE MERITS. 


[. 


Motion to Dismiss. 


Comes now the said William Ranck, appellee, and moves the 
court to dismiss the appeal herein on the ground that the cause 
has not been brought within the jurisdiction of the court. 


IT. 


STATEMENT OF THE CASE. 


This was a possessory action in the nature of ejectment, com- 
menced by the appellants in the District Court of the Second 
judicial dstrict of Washington Territory. The action was dis- 
missed by that court without a decision of the merits of the cause, 
and the plaintiffs having appealed from the judgment of dismis- 
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sal to the Supreme Court of the Territory, the latter court dis- 
missed the appeal, and the. plaintiffs, by their present appeal, 
seek a reversal of the decision of the Territorial Supreme Court. 


III. 


At the last term of this court the appellee raised a question of 
jurisdiction, and asked a dismissal of the appeal, and upon con- 
| sideration of the motion the case was permitted to remain on the 
calendar upon condition that-appellants file an additional under- 
taking, and the condition was complied with on the part of the 
appellants. 
The appellee desires to present the grounds of the motion to 
the jurisdiction, in connection with the argument on the merits. 


BV: 


GROUNDS OF THE MOTION TO DISMISS. 
. 


(1.) The judgment or decision of the district court was a mere 
nonsuit, leaving the appellants free to commence the action de 
novo without prejudice. 

(2.) Neither the judgment of the District Court or that of the 
Territorial Supreme Court was a determination of the merits of 
the cause. 

(3.) The subject-matter of the appeal is not such as can be 
brought within the jurisdiction of this court until further action 
shall be taken in the cause in the courts below. 


V. 
The transcript of the record is conclusive that no decision has 
ever been made in regard to the merits of the action or suit. 
After the filing of the complaint, which alleges title in the ap- 
pellants and is in the ordinary form of complaints in possessory 
actions in the nature of ejectment, the defendaut filed his answer, 


which, besides setting up title in himself and other affirmative 
defences, contained the following denials: 


“ Defendant denies that plaintiffs or either of them are orever =} 
were owners in fee, or otherwise, of the land described in their 
complaint or any part thereof.” 


i 


"> 
”~) 


“ Denies that plaintiffs or either of them are or ever were enti- 
tled to the possession of said land or any part or parcel thereof.” 

“Denies that defendant wrongfully withholds possession of 
said land, or any part thereof, from plaintiffs, or either of them, 
or has at any time wrongfully withheld possession thereof from 
plaintiffs, or either of them, to their damage.” 

‘‘ Denies that plaintiffs have, or ever had, an interest in or right 
to the possession of the land described in their complaint, or any 
part or parcel thereof.” 


In addition to putting in issue each of the plaintiffs’ allegations, 
by direct denial, the defendant pleaded affirmatively four sepa- 
rate defenses. In the first of these the defendant plead title in 
himself, and this defense is not met by replication or demurrer; 
to the last three of the separate defenses the appellants demurred, 
not to each defense severally, but to the three collectively, as 


follows: 


“And now come the plaintiffs and demur to the second, third, 
and fourth separate answers and def2nses of the defendant herein, 
for the reason that they do not state facts sufficient to constitute 
a defense to this action.” 


The demurrer being argued and submitted was overruled, and 
thereupon the appellants elected not to plead further to the 
answer, and gave notice of their intention to appeal, and by sub- 
mitting the cause without proofs or further pleading, compelled 
the court either to non-suit’the plaintiffs or to render a judgment 
on the meritsin favor of the defendant: and the court non-suited 
the plaintiffs by entering the order of dismissal. 

Both the ruling on the demurrer and the order dismissing the 
cause are set forth in one journal entry, but they are so set forth 
as to show the order in which they occurred and to show that 
they were two distinct rulings; that the ruling on the demurrer 
was not in the nature of a final decision in the cause; that 
the dismissal of the cause was a distinct and subsequent ruling, 
rendered necessary and unavoidable by the plaintiffs’ refusal to 
reply or proceed further upon the issues of fact to which the 
demurrer did not relate, and that the cause was dismissed with- 
out any decision upon the merits of the case. 

The journal entry is as follows: 
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“This case coming on for hearing upon demurrer to the an- 
swer, and having been submitted to the court on briefs of coun- 
sel of plaintiffs and defendant, and the court having fully con- 
sidered tle questions presented by the pleadings on file in this 
ease, overrules the demurrer to the answer, to which ruling or 
decision the counsel for plaintiffs then excepted, and gave notice 
of their intention to appeal; and the counsel for plaintiffs having 


elected to stand upon the ruling of the court upon said demurrer’ 


and not to reply or further plead to the answer, the case is now 
here dismissed, with costs against the plaintiffs, to be taxed, and 
that execution issue therefor; whereupon counsel for plaintiffs 
excepted and gave notice of appeal to the Supreme Court.” 


The course taken by the plaintiffs indicates that they endeav- 
ored to take the appeal by virtue of section 447 of the Territo- 
rial Code of 1881, which is as follows: 


“Secrion 447. The court may, also, in its discretiog, prescribe 
rules for allowing appeals or writs of error on such other inter- 
mediate orders or decisions as is deemed expedient, and for per- 
mitting them to be taken and tried during the progress of the 


trial in the court below, but such intermediate appeals. or writs , 


must not retard proceedings in the court from which the appeal 
is taken.” 


That section being the only provision that allows the Territo- 
rial Supreme Court to entertain appeals or writs of error, except 
from final judgments and decrees. 


Wa 


The question is not solely whether Territorial Statutes have 
conferred on the Territorial Supreme Court supervisory jurisdic- 
tion to correct and modify intermediate and interlocutory orders 
before a decision is made on the merits. The real inquiry is, 
whether there is any provision, new or old, which requires this 
court to adjust such intermediate action of the courts below. 

It is regarded as an established rule of this court that an ap- 
pealable decision is one that determines the merits of the case.— 
Grant vs. Phenix Ins. Co., 106 U. 8., 429. 

The ruling on the demurrer did not determine the merits of 
the case but left the case pending under the general issue and 
upen one of the defences pleaded affirmatively by the defendant. 
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While the case was thus at issue by reason of the denials made 
by the answer, it was not within the discretion or power of the 
court to have lawfully adjudged the premises to the plaintiffs. 
The action of the plaintiffs in refusing to proceed in the District 
Court to a trial of the issues of fact, would, it is believed, have 
justified the District Court in declaring the plaintiffs in default, 
and entering final judgment on the merits in favor of the de- 
fendant, but that action was not taken and no judgment on the 
merits has ever been rendered in the case. 

Were it within the jurisdiction for this court to review the pro- 
ceedings, andjcould the appellants obtain the reversal they seek, 
the effect would be to obtain an order or judgment directing that 
the cause be tried in the Territorial District Court. A trial in 
that court is what the appellants can secure at any time at their 
option, by commencing the action de novo, the transcript clearly 
showing that no judgment has been re dered on the merits, it 
follows not only that a new suit can be commenced at any time, 
but the fact that the cause has not been tried on its merits, and 
that something must necessarily be done in that court to aseer- 
tain the rights of the parties, renders it impossible to obtain a 
review of the cause by application to this court. 


“If the judgment is not one that disposes of the whole case on 
its merits, it is not final.” 
Bostwick vs. Brinkerhoff, 106 U.S., 3. 
Smith vs. Adams, 130 U. S., 167, 177. 
Beebe vs. Russell, 19 How., 283. 


[t is also a question that goes to the jurisdiction, that the cause 
was commenced as an action at law; and the attempt at review 
in this court is by appeal, and not by writ of error. 

Appellants argue that the defendant, by pleading what is 
stated in the fourth separate defense, set up an equitable defense, 
and by that means transformed the action at law to a suit in 
equity. 

This position the appellants cannot rationally take in support 
of the demurrer, in which they say it does not “state facts suf- 
ficient to constitute a defense to the action :” that is, a defense of 
any kind, either in law or equity. The appellants cannot rea- 
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sonably say by their demurrer that this part of the answer is no 
defense, and in their argument that by being a good defense in 
equity, it has changed the action at law into a suit in equity, 
and thus rendered an assignment of errors inapplicable and 
unnecessary. : 

It is conclusive that what is demurred to as the fourth sepa- 
rate defense cannot be treated as an equitable defense, that it is 
part of an answer in which the defendant alleges and sets forth 


a perfect legal defense, namely, the denials of the allegations of 


the complaint. 

No code has ever attempted to set aside or abrogate the funda- 
mental rule of equity practice and pleading, that in order to set 
forth an equitable defense, the pleading must show affirmatively 
that the party has no plain, speedy, and adequate defense at law ; 
and inasmuch as the answer In this case denies the plaintiffs’ 
ulleged legal title, and thus shows a perfect defense at law, no 
equitable defense could be set forth in the same answer ; the legal 
defense being thus set forth, nothing could be pleaded in the 
same answer that could convert the action at law to a suit in 
equity. The appellants have accordingly treated the case as an 
action, and even so denominate it in their demurrer. 

It is therefore submitted that the case is not brought within 
the jurisdiction of the court, and also submitted whether the ap- 
peal was not taken for delay. 

VIL. 
Tue Merits oF THE Case. 


All the questions involved in the merits of the controversy 
between the parties to this action were before the court, and were 
decided in the case of Brazee vs. Schofield, 124 U.S. 495. 

That case was also a possessory action in the nature of eject- 
ment, and it was brought by the appellant, Brazee, to recover 
from the defendant, Schofield, a parcel or lot of land which, tike 
the parcel sued for in this action, is one of the ten lots that con- 
stituted the west half, commonly known as the husband’s half, of 
the donation claim of Amos M. Short and wife, and which were 
allotted severally to the heirs of said Amos M. Short by the pro- 
ceedings in partition mentioned in the opinion; and in that case 


wth. 


‘ 


this court considered and decided adversely to the appellants 
every point which they present in support of their right to re- 
cover in this action. 

By reference to the opinion of the court in that case, it will be 
seen, as also appears by the transcript in this case, that Amos M. 
Short and Esther, his wife, settled upon the donation claim in ques- 
tion on the 8th of March, 1848, and resided upon and cultivated the 
land in compliance with the laws of the Provisional Government 
of Oregon and of the Territorial Government, and in compliance 
with the act of Congress of September 27, 1850, known as the 
Oregon Donation law; that the said Amos M. completed the four 
years residence and cultivation required by those laws, ori the Sth 
of March, 1852, and that he died intestate on January 9th, 1853, 
not having in his life-time filed any notice with the Surveyor 
General. In that case it was shown by the record, as it is in the 
present case, that the only notice describing the claim which was 
presented to the Attorney General, was filed by the widow and 
administratrix, Esther Short, on October 4th, 1853, and it was 
claimed in that case, as it is claimed by the appellants in this, 
that a widow or administratrix could not file an effective notice. 

It was also claimed that the segregation of the wife’s half of 
the donation claim was irregularly made; that the partition made 
in 1855 was not effective, and, in fact, the said Brazee urged every 
objection to the title of the defendant Schofield that is urged 
in this case against the title of the appellee, and upon consider- 
ation the court overruled the objections and sustained the defend- 
ant’s title. 

It is submitted that the case of Brazee vs. Schofield is con- 
clusive of all points involved in this case, and that if the Terri- 
torial District Court had rendered a judgment on the merits in 
favor of the defendant, such judgment would have been in 
accordance with the decision in that case. 

W. W. UPTON, 
Attorney for Appellee. 
A. H. GARLAND, 
of Counsel. 
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1 Pleas of the circuit court of the United States for the seventh 
judicial circuit and district of Indiana, — and holden 
at the United States court-house, in the city of Indianapolis, in 
said district, on the first Tuesday of November, in the year of our 
Lord one thousand eight hundred and eighty-five, before the 
Honorable William A. Woods, judge of the district court of the 
United States for the district of Indiana and ez officio judge of 
said court. 


BANKERS AND MERCHANTS [TELEGRAPH COMPANY \ 
rs. No. 7865. 
BANKERS AND MERCHANTS’ TELEGRAPH COMPANY. 


In the matter of the intervening pe-tion of James E. Vane. 


Be it remembered that heretofore, to wit, at the May term of said 
court, on the 4th day of October, 1884, before the Honorable William 
A. Woods, judge, as aforesaid, of said court, the following proceed- 
ings in the above-entitled cause were had, to wit: 

Comes now the complainant, by C. W. Fairbanks, its solicitor, and 
files its bill of complaint herein in the words following, to wit: 


-2 To the honorable the judges of said court, in chancery sit- 


ting : 

Humbly complaining, would most respectfully show unto your 
honors your orator, The Bankers’ and Merchants’ Telegraph Com- 
pany of New York, a corporation duly created by and existing 
under the laws of the State of Indiana— 

That the Bankers’ and Merchants’ Telegraph Company of New 
York is a corporation duly organized and existing under and by 
virtue of the laws of the State of New York, and that it exists asa 
principal parent or head corporation, with auxillary or subordinate 
corporations, under the same name for local convenience and. re- 
quirements, in the States of Massachusetts, Connecticut, New Jersey, 
Pennsylvania, Delaware, Ohio, Indiana, Illinois, Michigan, Tennes- 
see, Kentucky, Texas, New Hampshire, and elsewhere, and likewise 
in Baltimore, in the State of Maryland, and in the District of Co- 
lumbia. 

Your orator further shows that all the said corporations so ex- 
istent are separate and distinct corporations of each of the States 
aforesaid, and are controlled and managed by and wholly identified 

with the said Bankers’ and Merchants’ Telegraph Company 
3 of New York, with local organization for the purpose of con- 

venience and in conformity with law, the capital stock of said 
corporation being largely in the possession of said principal parent 
or head corporation. 

Your orator further shows that the said Bankers’ and Merchants’ 
Telegraph Company of New York has partially constructed the 
lines of your orator, and operates and manages the same, and does 
a telegraph business in all the States above named, with the prin- 
cipal office for the transaction of business, for the executive manage- 
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ment, and for the receipt and disbursement of all money in the city 
of New York. } 

Your orator further shows that in the construction, management, 
and operation of the lines of your orator the said Bankers’ and Mer- 
chants’ Telegraph Company of New York has incurred certain debts 
to divers persons and corporations, the amount of which debts and 
the names of such creditors are now to vour orator unknown; that 
the said debts or portions thereof are claimed to be in law and equity 
just obligations against the property of your orator. 

Your orator further shows that the said Bankers’ and Mer- 
4 shants’ Telegraph Company of New York, in construction of a 
portion of the lines of your orator and in the operation and 
management of the same, became indebted to a large amount and to 
divers persons and corporations to your orators unknown, and that 
the larger portion of said indebtedness constitutes habilities of said 
Bankers’ and Merchants’ Telegraph Company of New York, which 
is not chargeable to your orator or to its property. 

Your orator further shows that the said indebtedness incurred as 
in said last paragraph alleged is claimed to be chargeable entirely 
to the property of your orator in the State of Indiana, but, as your 
orator is informed and believes,a large amount thereof does not 
constitute a legal or equitable obligation against your orator or its 
said property. . 

Your orator further shows that the said BanKers’ and Merchants’ 
Telegraph Company of New York is also largely indebted and is 
wholly insolvent, in consequence of which, by proceedings duly had 
and taken in the supreme court of the State of New York upon the 
complaint of one Austin G. Day, a judgement creditor, the said court 

then having jurisdiction of the parties and the subject-matter, 
* Richard S. Newcombe and James G. Smith were duly ap- 

pointed receivers of the said Bankers’ and Merchants’ Tele- 
graph Company of New York, its assets, property, and effects, and 
the same became vested in them. 

Your orator further shows that the said Newcombe and Smith 
have duly qualified as such receivers and filed their bond, which 
has been duly approved, and entered into and upon the discharge of 
their duties and have taken possession of the property and effects 
of said telegraph company. 

Your orator further shows that the said Bankers’ and Merchants’ 
Telegraph Company of New York and its property and effects are 
being wasted and scattered and its line of business broken up by 
reason of the fact that actions are being brought against it in all of 
the said States and attachments and executions levied thereunder, to 
the irreparable damage and injury of its creditors and stockholders ; 
that, owing to the intimate relations between your orator and the 
said last-named corporation and by reason of said indebtedness, the 
property and effects of your orator are being wasted and scattered 
and its line and business broken up by reason of the fact that 

actions are being brought against it on account of the indebt 
6 edness so incurred by the said Bankers’ and Merchants’ Tele 
graph Company of New York in the construction of a por 
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tion of the line of your orator and in the operation and manage- 
ment thereof; that the value of your ei et ea consists in 
its being kept together and intact, to be operated as a whole, without 
a break or division, in connection with the property and lines of 
said Bankers’ and Merchants’ Telegraph Company ‘of New York 
and under one head or management, and that, owing to the pecu- 
liar nature of the business, the management has to be centralized 
and managed accordingly. 

Your orator further shows that, owing to the said intimate rela- 
tions between your orator and the said Bankers’ and Merchants’ 
Telegraph Company of New York and owing to its management, 
operation, and control of your orator’s lines and property, the ac- 
counts ar.d business thereof have been so blended together that it is 
impossiole for your orator to state, it having no information with 
respect thereto, what proportion of said property is the property of 

your orator and what proportion thereof is distinctly the 
7 property of said Bankers’ and Merchants’ Telegraph Com- 
pany of New York. 

Your orator further shows that the said Newcombe and Smith 
have each given bonds in the said supreme court of the State of New 
York in the sum of fifty thousand dollars, duly approved by said 
court, and that the order appointing said receivers provides for the 
deposit of all accumulations of ten thousand dollars in a trust com- 
pany in the city of New, York, to be held under the direction of the 
court; that no moneys can come in to said receivers in any other 
way or at.any other place than the said city of New York, and the 
said bond is ample and sufficient for the fall protection of all par- 
ties In Interest. 

Your orator further shows that the said Bankers’ and Merchants’ 
Telegraph Company of New York is largely indebted to your orator 
on account of the management and control of its property and in 
the sum of dollars. | 

Your orator further shows that it is very important to your orator 
and to her creditors and the creditors of said Bankers’ and Mer- 
chants’ Telegraph Company of New York that the said property 

belonging to your orator and respondent should be taken into 
8 the custody and control of the court so as to avoid a multi- 

plicity of suits, and that the same may be properly preserved 
and cared for until an accounting between your orator and said re- 
spondent may be had and until their respective rights and interests 
in the said property may be ascertained and determined by this 
honorable court. 

Your orator annexes hereto a record of proceedings whereby the 
said Newcombe and Smith were appointed receivers by the supreme 
court of the State.of New York as aforesaid, marks the same Ex- 
hibit “A,” and asks that the same may be taken as a part hereof. 

Wherefore your orator prays that this honorable court will require 
the said respondent to enter into an accounting with her as to the 
indebtedness of said respondent, and will ascertain and determine 
the relative rights of the respective parties hereto to the lines and 
property heretofore constructed, operated, and maintained in the 


JAMES E. VANE VS. RICHARD 8S. NEWCOMBE ET AL., &Cc. 


State of Indiana by the said respondent and claimed to belong to 
said respondent or to your orator, and that, upon ascertaining the 
amount of said indebtedness and the relative rights and interests of 

your orator and said respondent to the lines and property 
9 aforesaid, that this honorable court will require the said in- 

debtedness to be paid to your orators and the relative rights 
and interests of the parties hereto to the said property to. be dppor- 
tioned between the parties hereto, as the nature of the case may re- 


quire, and until the final determination hereof that this honorable. 


court will appoint receivers to take possession of the lines and prop- 
erty, assets and effects, of your orator and the said respondent within 
the jurisdiction of this honorable court,and thata proper Injunction 
issue restraining all persons from in any manner interfering with 
the said property, assets, and effects, and that your orator may have 
such further relief as justice may require and may be proper: that 
your honors will grant unto your orator the most gracious writ of 
subpcena issuing out of this honorable court under the hand of the 
clerk and the seal of the court, commanding the respondent to ap- 
pear and answer the premises, but not under oath, oath being hereby 
waived, at a short date therein to be named. ' 
And your orator will ever pray. 
C.W. FAIRBANKS, 


Solicitor for Complainant. 


And at vhesame time, on said 4th day of October, 1884, before said 
judge, the following further proceedings were had, to wit: 
10 The Bankers’ and Merchants’ Telegrapli Company of In- 
diana having filed its bill herein, wherein it prays, among 
other things, for the appointment of. receivers, and the said defend- 
ant having waived the issuance and service of process and duly 
entered its appearance and filed its answer herein, admitting the 
matters set forth in plaintiff’s complaint, and the matter now 
coming on for hearing for the appointment of receivers herein, and 
the court being duly advised in the premises, it is hereby ordered, 
adjudged, and decreed that Richard 8S. Newcombe and James G. 
Smith be, and they are hereby, appointed receivers of all and singu- 
lar the lines, property, and assets, real, personal, or mixed, of the 
complainant, the said Bankers’ and Merchants’ Telegraph Com pany 
of Indiana, and respondent, the said Bankers’ and Merchants’ Tele- 
graph Company of New York, with the usual powers and duties of 
receivers, according to the practice of this court, including power 
and authority to demand, sue for, collect, receive, and take into their 
possession all the goods, chattels, rights and credits, moneys and 
effects, lands and tenements, of every kind and description 
1] belonging to the said complainant and respondent or either 
of them situated within the jurisdiction of this court and 
manage and hold the same under the authority of this court. | 
[t is further ordered that the said receivers forthwith execute and 
file their bond herein to the clerk of this court in the penal sum of 
one thousand dollars, to be approved by this court, conditioned for 
the faithful performance of their duties herein. 
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The said receivers are further authorized and directed to employ 
such agents, attorneys, and servants as may be necessary for the 
proper discharge of their duties as receivers; and 


It is further ordered that the said defendant and all persons, part- 
nerships, and corporations whatsoever be, and they are hereby, en- 
joined and restrained from interfering with the said receivers in their 
possession, control, and managementof the property and rights, privi- 
leges and franchises, hereinbefore mentioned, and from interfering in 
manner with the receiversin the dischargeof theirduties,and from any 
collecting and receiving any debts due said corporations, and from 

paying out, selling, assigning, or transferring any of the estate, 
12 moneys, lands, tenements, or effects of the said corporations 
except to said receivers or under the order of this court. 


And afterwards, to wit, at the May term of said court, on the 14th 
day of October, A. D. 1884, before the Honorable William A. Woods, 


judge, as aforesaid, of said court, the following further proceedings 


in the above-entitled cause were had, to wit: 


Come now the receivers and file their bond herein in the sum of 
one thousand dollars, with Charles W. Fairbanks as surety thereon, 
which bond is approved by the court. 


And afterwards, to wit, at the November term of said court, on the 
7th day of March, A. D. 1885, before the Honorable William A. 
W oods, judge, as aforesaid, of said court, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 


Comes now James E. Vane, the petitioner, and upon reading and 
filing the petition herein of said Vane, together with all the papers 
thereto annexed, and it appearing to be just and proper that the 
rights of the petitioner shall be heard and determined, it is, on mo- 
tion of the solicitors of said petitioner— 


Ordered, 1. That said petitioner have leave to file said pe- 
13 tition, subject to all rights of said receivers to object thereto 
hereafter. 

2. That the said Richard S. Newcombe and James G. Smith, re- 
ceivers of said Bankers’ and Merchants’ Telegraph Company, appear 
to and answer the said petition of said James E. Vane within 30 
days from the date of service of notice of this order upon them, and 
the clerk of this court is directed to certify and mail a copy of this 
order to them forthwith. 


3. That the request of said petitioner to proceed in the counties 
named in the petition to establish his rights in the proper courts of 
the Siate under the alleged lien notices against the property and 
earnings of said Bankers’ and Merchants’ Telegraph Company is 
hereby denied. 


JAMES E. VANE YS. RICHARD 8. NEWCOMBE ET AL., &C. 


14 In the Circuit Court of the United States, District of Indiana. 
In Equity. 


JAMES E. VANE 
Us, 
RicHArRD S. Newcompe and James G. Smira, Receivers of the 
Bankers’ & Merchants’ Telegraph Company. 


To the honorable the circuit court of the United States for the dis- 
trict of Indiana: 
The petition of James E. Vane against Richard S. Newcombe and 

James G. Smith, receivers of the Bankers’ & Merchants’ Telegraph 

Company, respectfully shows— 

1. That the said Bankers’ & Merchants’ Telegraph Company is a 
corporation duly organized and existing under and by virtue of the 
laws of the State of New York; that in May, in the year 1884, it had 
erected, built, and completed a telegraph line from Freeport, Wood 
county, Ohio, to Hammond, Lake county, Indiana, and was in full 
use and occupation of said telegraph line and had established local 
offices properly connected therewith, and did so use and operate saia 
telegraph line until the. 23rd day of September, in the year 1854, 

when the said Richard 8. Newcombe and James G. Smith 

15 were appointed by this court receivers of the said telegraph 

company, which order of appointment and the proceedings 
therein and the records and papers thereof your petitioner begs leave 
to refer to so far as may be necessary as fully and with like effect as 

if made a part of this bill. . 

2. Your petitioner further shows to your honors that on the 17th 
day of June, in the year 1884, and before the appointment of the 
receivers aforesaid the said Bankers’ and Merchants’ Telegraph Com- 
pany employed your petitioner to put six additional wires on and 
along the telegraph poles then owned by it from the said town of 
Freeport, in the State of Ohio, to the town of Hammond, in Lake 
county, Indiana, and to attach said wires to the proper fixtures and 
appendages to the said poles, so that said company might have and 
own when completed six additional independent wires between said 
points, and agreed with your petitioner to pay him as compensation 
for such work the sum of forty-five dollars for each and every mile 
of wires so put and strung upon said poles as aforesaid; and the 
said telegraph company agreed to furnish all of the wires and other 

material necessary to aceomplish said purpose, which wire 

16 and materials were to be delivered at the nearest distributive 

point along the route of said telegraph line; and said com- 
pany agreed to pay all freight for the shipment of said wire and, ma- 
terials to the said various distributive points along said route and 
deliver the same to your petitioner free of any charges or expenses 
at the points aforesaid. 

And your petitioner was to take said wire and materials to the 
telegraph line and to perform all and singular the labor necessary 
to complete and connect continuous lines aforesaid between the 
points aforesaid ; and the said telegraph company further promised 
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and agreed to pay your petitioner at the end of each month for the 
work and labor thus done and performed by him for the month 
preceding; and your petitioner further says that the said telegraph 
company failed to make such monthly payments, whereby he was 
compelled to and did lay out and expend large sums of money in 
and about the performance of the work aforesaid, as will be more 
particularly stated hereinafter. 
3. In pursuance of the agreements and covenants before 
17 mentioned your petitioner immediately proceeded to con- 
struct, build, and equip the telegraph lines before men- 
tioned, beginning at the town of Freeport, in the State of Ohio, and 
working westwardly: that on or about the 27th day of September, 
1884, he had completed four of the telegraph lines to the town of 
Hammond, in Lake county, Indiana, and all six of said lines to the 
town of Lake Station, in Lake county, Indiana; that in the month 
of June, in the year 1884, said telegraph company directed your 
petitioner to construct two lines of wire westwardly from Hammond 
aforesaid, in the direetion of Chicago, Illinois, and push the same 
forward with all despatch, in pursuance of which direction your 
petitioner did proceed to erect and construct two lines of wire west- 
wardly from Hammond to a point about ten miles east of the court- 
house in said city. 

4. Your petitioner further shows to your honors that in the prose- 
cution of the work of the said telegraph company it wholly failed to 
pay the freights on the wire and materials necessary in constructing 
its said line of telegraph, and failed to furnish your petitioner with 

certain of the materials necessary, and then and there re- 
18 quested your petitioner to pay said freights and furnish said 

materials and push the work along as rapidly as_ possible, 
promising to repay your petitioner for the moneys thus furnished it; 
and your petitioner says that he furnished large sums of money in 
the payments of freight on the wire and material aforesaid and 
large sums of money for the purchase of materials necessary to be 
used and which were in fact used in the making and completing of 
the said line; all of which said sums of money will more fully and 
at large appear on exhibits attached to this bill, and to which your 
petitioner prays leave to refer with the like effect as if copied into 
this bill, and that they may be taken as a part hereof. 

5. Your petitioner further shows to your honors that the payment 
to him of forty-five dollars per mile for making and constructing 
said telegraph line was in consideration and upon the promises of 
said telegraph company to furnish to him ee the wire and 
materials at the nearest points of distribution along said line in 

| such manner as would cause him no delay for the want of 
19) them ; but your petitioner says that the said telegraph com- 

pany did not furnish the said wire and materials at the 
nearest points of distribution along said line in sufficient quantities 
to prevent delay, whereby your petitioner was delayed in the con- 
struction of said telegraph line by the negligence of the said com- 
pany, to his great cost and injury; that such delays caused him to 
transport the men who were assisting him in constructing the said 
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line from one point to another at great expense and at times te keep 
them together unemployed and pay their board, all of which would 
have been avoided had the said company kept its promises and agree- 
ments by shipping the wire and materials to the points aforesaid 
promptly and without delay; and the said telegraph company caused 
the further delay of your petitioner and the men assisting him in 
said work by failing to pay the freight upon the said materials as it 
was furnished, whereby your petitioner and the said men were com- 
pelled to lie idle a large number of days, to your petitioner’s great 

damage; all of which will more fully and at large appear —, 
20 reference being had to the exhibits herewith filed, and to which 

your petitioner begs leave to refer with like effect as if copied 
into this bill, and which he craves may be taken as a part hereof; 
and your petitioner says that in right and justice he should be al- 
lowed and the telegraph company owes him a large sum of money 
for such delays, and which he begs may be allowed him on the final 
hearing of this cause. 

6. Your petitioner further shows to your honors that he executed 
said work in all things as directed by the said eompany; that when 
he had completed the six lines to Lake Station aforesaid the said 
telegraph company was owing him a large sum of money, to wit, 
the sum of about sixteen thousand dollars; that, being fearful that 
the said company would not pay thesame promptl¥ and that delays 
would be had, he exercised the right, as he lawfully might, of de- 
taching and disconnecting the said wires with their westerly con- 
nections, and then had and held physical possession of all the said 

six wires which formed the six connecting and continuous 
21 lines between the points aforesaid, and, so having possession, 
refused to deliver the same to the said telegraph company or 


to any person in its behalf, but held the same for the purpose of 


protecting himself for the money then due and owing to him. 

And your petitioner shows that in the month of. August, 1854, 
the Merchants’ Telegr: aph Construction Company, who were engage ed 
in constructing the various lines of the said telegn ‘aph company’s 
system, failed and became bankrupt, and A. J. Baldwin was ap- 
pointed its receiver by some court or courts in the States of Ohio 
or Indiana, which are unknown to your petitioner. 

That on or about the 25rd day of September, in the year 1854, 
the said Newcombe and Smith were appointed receivers of the said 
Bankers’ and Merchants’ Telegraph Company (that company then 
having failed), and from thence hitherto have, been acting in that 
capacity ; and your petitioner further shows that whilst he was in 
the physical possession of the telegraph lines constructed by him, 
and after disconnecting them with their western connections, the 

said receivers, aforesaid being desirous of getting possession 
22 of said telegraph lines, entered into the following agreement 

and stipulation with him in consideration that he would 
allow the said lines to be connected with other lines running west- 
erly into the city of Chicago, and which agreement is in the fol- 
lowing words and figures—that is to say: 


te 


~ lll 


-~—— eee 
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Cuicaao, Iix., Nov. 19th, 1884. 


It is hereby agreed and understood that the telegraph wires on 
the poles of the Bankers’ and Merchants’ Telegraph Company in 
the State of Indiana which were strung by J. E. Vane, and upon 
which he claims a lien, shall be connected up with the wires of the 
said company from Hammond, Indiana, to Chicago, Illinois, now 
constructed and to be constructed, and shall be used for telegraph 
business by the receivers of said company ; but itis also expressly 
understood that such use of said wires shall not be construed in any 
way or to any extent as impairing or interfering with the lien of 
the said Vane thereon. 

(Signed) RICHARD 8S. NEWCOMBE, 

JAS G. SMITH, Receivers. 


And your petitioner says that under no consideration 

23 would he have surrendered the possession of said wires ex- 

cept for the promises and covenants in the said writing afore- 

said contained, and that he did’not surrender the control and pos- 

session of said wires except upon the terms and conditions therein 
named. 

7. And your petitioner further shows to your honors that in the 
month of September, in the year 1884, he caused notice to be given 
to the said telegraph company of his intention to hold a lien upon 
the corporate property and the earnings thereof of the said Bank- 
ers’ and Merchants’ Telegraph Company for all work and labor 
done and performed and all moneys advanced by him to and for 
the benefit of said company at its instance and request, and for that 
purpose filed the said notices in the offices of the recorders of the 
following counties, through which said telegraph line runs, namely, 
De Kalb, Noble, Elkhart, St. Joseph, La Porte, Porter, and Lake, all 
of which were duly recorded by the said recorders of the said sev- 

eral counties in a book kept by them for that purpose. 
24 And your petitioner exhibits herewith and asa part of this 

petition copies of the notice of liens as filed and recorded in 
each of the said counties, together with the date of the recording 
thereof; and your petitioner avers that the said lien was taken out 
at and about the time of the completion of the said work and with 
all due diligence and without delay, whereby the said telegraph 
company and the receivers thereof had full notice of his intention 
to hold a lien upon the corporate property and earnings of said 
company for the work and labor done and performed by him and 
caused to be done by him and the money advanced and paid on 
account thereof for the benefit of said company. 

And your petitioner shows that by section 5286, Revised Statutes 
of Indiana, 1881, he will lose all benefit of his lien upon the prop- 
erty and earnings of said company unless he be allowed to establish 
the same within six months after the filing thereof; and he further 
shows to your honors that on the 19th day of March, 1885, the 

time will expire in which he may proceed in the courts of said 
25 counties to establish such lien, and that if he does not com- 
2—334 
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mence proceedings before that time his lien acquired by the 
filing of said notices will be lost to him. He therefore asks and 
prays an order to be made herein by which he may be allowed to 
establish his lien against said telegraph companies in the said 
counties aforesaid, in this State, by a proper proceeding therein, and 
he tenders herewith to this honorable court an order of permission 
to proceed in said counties as before prayed, or, denying which, he 
asks that he may have and retain by the judgment and considera- 
tion of this court equal and equivalent liens upon the property of 
said corporation, so that he may not lose any specific lien which he 
now has. | 

8. Your petitioner further shows unto your honors that in Octo- 
ber, in the year 1884, a settlement was had between your petitioner 
and one Robert Stewart, acting for the receivers of the said tele- 
graph company, at which time the said Stewart, for and on behalf 

of said receivers, looked over, examined, and approved all 
26 the accounts of your petitioner against said telegraph com- 

pany and certified the same and his approval of them, and 
that such certification and approval, together with the bills, pay- 
rolls, and vouchers, are now in the hands of the said receivers, and 
he cannot therefore make thei a part of this bill, but he prays that 
the said receivers, by an order of this court, may, be ordered to pro- 
duce them for inspection upon the trial of this cause; and your 
petitioner avers that the exhibits containing the accounts between 
him and the said telegraph company, herewith filed, substantially 
contain the same accounts so looked over, examined, and approved 
by the said Stewart in manner aforesaid, and that the sum appear- 
ing due therefrom does not materially differ from the accounts, 
pay-rolls, and vouchers forwarded by your petitioner to the said 
receivers. 

9. Your petitioner further shows unto your honors that after the 
appointment of the said Newcombe and Smith as receivers they 
employed him, as he believes, with the permission of the court, to 
complete and connect the wires before described and which had 

been by him completed to Lake Station and Hammond, in 
27 Lake county, Indiana, with their connections westwardly ; 

that in pursuance of such employment he proceeded imme- 
diately to construct, complete, the said telegraph lines with the said 
westwardly connections, and did erect and complete them to the 
cable pole in the town of Lake, in Cook county, Illinois, a distance 
of about four miles from the court-house in said city of Chicago, for 
which said receivers agreed to pay your petitioner the sum of twenty- 
five hundred dollars, and said receivers employed your petitioner 
to do and perform other work in and about the premises, for which 
they agreed to pay him the sum of four hundred dollars; and your 
petitioner further shows that under the direction of the said receivers 
he purchased for them, to be used in and about the premises, a large 
amount of materials and paid freight bills upon a large amount of 
materials and done and performed various — sundry work for them 
at their instance and request, for which they agreed to pay your 
petitioner and to refund to him all moneys thus laid out and 
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28 expended for and on their behalf, amounting to a large sum 
of money, to wit, balance, $1,898.33. 

And your petitioner shows that at the special instance and request 
of the said receivers, after he had completed the work aforesaid, he 
carried a large gang of men from the 2nd day of December, 1884, 
to the 16th day of February, 1885, paying them their wages and 
bearing their expenses, who performed work for said receivers in 
and about their receivership in repairing, fixing, and changing the 
said telegraph line whenever and wherever they were directed by 
the agents acting under said receivers, a bill of particulars of which 
and all that was done then under this clause of the bill is hereto 
attached and exhibited herewith and is asked to be made a part 
hereof. 

And your orator shows that said bill of expenses, work, and the 
like last referred to has been.audited and allowed by Robert Stew- 
art, acting for and on behalf and at the instance and request of the 


- said receivers aforesaid. 


Wherefore vour orator prays that he may have leave te file this 

his said petition against the receivers of said telegraph com- 

29 pany, and that they be ordered by an order of this honorable 

court to appear hereto and make answer to all and singular 

the matters and things herein alleged and set forth, but not under 
oath, that being hereby expressly waived. 

And will your honors grant unto your petitioner a permission to 
proceed at once in the counties in this State through which said 
telegraph line runs, in the proper courts of said counties, to establish 
said lien upon the property and earnings of said telegraph company 
to proper proceedings therein; or, denying which, will your honors 
protect said petitioner in his rights and have them established as 
prayed. 

And will your honors further grant unto your petitioner that if 
the said account of your petitioner be in any way disputed or ques- 
tioned that he may have leare to fully establish the same by com- 
petent and proper testimony. 

And will your honors further grant unto your petitioner the 
right to take possession of the said telegraph lines constructed by 
Lim and which was surrendered to the receivers in manner and form 

as aforesaid and not otherwise; or, denying which, will your 
30) honors declare that the said lines of telegraph so constructed 

by your petitioner is subject to a lien for the payment of 
your petitioner’s claim or so much thereof as your honors may deem 
equitable and just. 

And upon the final hearing will your honors adjudge and de- 
cree to your petitioner the full amount of his claim and order the 
said receivers to pay the same out of the first moneys coming into 
their hands and as a preferred and superior lien to any and all 
others except those of like class. 

And will your honors adjust and adjudge the amount now due 
from the sald telegraph company to your petitioner and grant all 
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other and further relief which in equity and good conscience he 
may be entitled to; and your petitioner will ever pray, and ete. 


JAMES E. VANE, Petitioner. : 


WILLIAMS & CUMPACKER, 
HARRIS & CALKINS, 


Solicitors for Petitioners. 


UNITED STATES OF AMERICA, | my 4 
" . . ‘ ¥ Poo. ~ 
State of Indiana, Marion County, }j : | 
ol James E. Vane, being duly sworn, says that the foregoing 


petition is true to his own knowledge, except as to matters 
therein stated to be alleged upon information and belief, and that 
as to those matters he believes them to be true. 


JAMES E. VANE. 


Sworn to before me this 7th day of March, 1885. 
[SEAL. | CHAS. R. MYERS, 
Notary Public. 


32. Exurpsit No. 1. 


First exhibit to accompany bill and petition of James E. Vane, show- 
ing the state of accounts between him and the Bankers’ and Mer- 
chants’ Telegraph Company at the time the receivers took posses- 


sion of the property and effects of said company, and which is ‘ 
referred to in the petition of said Vane, herewith filed. 
Bankers’ and Merchants’ Telegraph Company to James E. Vane. 
Dr. 
Sept. 24. To putting on arms and insulators and stringing six (6) wires 
from Freeport Junction, Ohio, to Lake Station, Ind., 248 miles, 
(a) $45.00 per mile packs PSR E eRe ep Eee | 
To putting on cross-arms and insulators from Lake Station to 
Hammond and stringing four (4) wires, No. 6, in said 16 miles, 
(a, $57.50 per mile sco dacs hiatal ai cela al al ; 600 00 
To stringing two No. 6 wires from Hammond to junction of board 
trade lines, 28 miles, (@, $20.00 per mile_..__-- a 560 00 
12.820 00 
12,520 00 
33 Bankers’ and Merchants’ Telegraph Company to James & 
E. Vane. 
Dr. -* 
1884. For extra work done in July: 
July 1. To 2 double anchor guys between Weston and McClure. 2 00 
oe 2. To 8 double anchor guys between Weston and McClure. 8 00 
2. To moving 9 poles out of orchard to road 2 miles north of 
aS schiin cils Uidtliiiaaiai i Ba —— ee 
a AE 
* 9 a RR NS a 


July 22 | 


to 29. 
?e 
' July 
36 
A ug. 
a 


6. 


7. To livery from Weston to Freeport, looking for wire and 
SE 8 00 
ll. To hauling 4 45-ft. poles 8 miles east of So. Bend and 
OL ae ee 
ll. To changing same _____-- caiittiegalalalie 12 00 
12. To taking down 1 40-ft. and putting up 1 45-ft. and rais- 
ing one on other side of track at So. pis ateseatititiaiaiten aus 10 00 
14. To setting 2 poles & moving & splicing 1 pole east of Kd- 
SEE cntitinniulimaccnncansamianniitieeeiene ae 10 00 
‘* To 1 day’s work of 18 men & 1 team of putting a-chor 
guys & guys # straightening pole on So. Bend loop. 45 00 
15. 34 To setting 5 poles, hauling 1 pole 5 miles, & splicing - 
and setting 2 poles__. a 00 
To 2 double anchor guys 4 miles west of Edgerton. meiitoeies 2 00 
16. To bracing 8 cross-arms, 4 guard irons, 6 sections slack, 
moving.3 poles and 2 anchor guys_.....-..-......... 14 00 
‘* To hauling 1 tall pole 4 miles west of K’ville & setting 
same and pulling up 8 sections slack_................ 8 00 
17. To setting 2 poles and moving 3 poles & 3 anchor guys ) 15 00 
& 4 sections slack east of Butler. .................... } 7 00 
18. To setting & es 2 anes and 5anchor guys west of) 8 00 
ST eltecintitnicsneinns eee 
‘* To moving 1 pole near -Wawaka & cutting down | wal- 
|, a 
24. To cutting 2 large elm trees..__ aii ee. 
{ For building line Kendallville with 4 30-ft.. 6 40-ft., 
. 4 45-ft., 2 50-ft., 1 55-ft., & 1 60-ft. poles & 4 guy poles, 
4 stringing oon & cutting in 20 wires, shaving & 
wrapping & painting —_ & cutting & hauling 1 60- 
3 ae ee 
12 35 To telegrams to So. Bend for giass_. ecmsqeiendeibieliens 30 
15. telegrams to Edgerton for arms... -- pantiitialiaidishs 30 
17. To telegrams to Kend’ville for glass_..............._-- 40 
ee DS ee i 60 
22. Livery ace’t of K'ville, —s RP PETER. concancnesesces 8 00 
a To unloading EUR. cro ncecccnsn *@eguneatnesoamnigeane 74 
31. To cutting in office & mov ring office poles at Butler, Ind. 12 00 
81. To cutting in office at Napoleon, Ohio. ............. 10 00 
Am’t taken out of the total on this page, being for money 
laid out by Mr. Vane, $27.60. 
For extra work done during month : 
1. To moving 4 poles, $2.00, & 5 double guys, an at Ha- 
waka & Butler ._._-.. teeing aa oe 
2. To moving 3 poles, $9.00, “& 2 double guys, $2.00, at 
W aterloo oe GOR. .cass wesntineasbuinininiiien Eee 
6. To 1 double anchor guy east of Edgerton -..........-.-. 1 00 
7. To 3 anchor guys, $3.00, & 20 double guys, $20.00, be- 
tween Cresterte® G86 EGU. .ccccnatinwedoansseanoess: OEE 
8. To 8 double guys near Christman’s...._..... ese 
9. To moving 4 poles east of Weston.........---. 12 00 
11. To moving 11 poles, 33.00, & eight anchor guys, , $8.00__ 41 00 
‘ To 1 brace pole at Portage, W. of So. Bend & E. of 
Hammond ._..~..-- eo sancenmens tea 2 00 
12. To moving 3 poles, 9. 00, & 2 anchor guys, 2.00, east of 
i, Be iistericinintsnteeoo- ccm cevttnseimneniamiaiaiaeaeal 11 00 
13. To moving 6 poles, 18.00, & 1 anchor guy, 1.00, west of 
Be. Bane, Gor ROUss- ROVE 6. ccc ccctedinbsetstmeiie: Ee Oe 
14. To 2 anc hor ouve 06 Se. Bene 2... wescoonsstsactiondas "Eee 
15. To moving 11 poles at So. Bend for house-movers___.__ 33 00 
“. To putting on 6 cross-arms & going after them at So. 
ens Cee ROUIS-GOVENS.. ... .coccnsncguennnecdsaténne TT 


To livery, Goshen to Jamestown, to find am’t left by 


SD a ditch titntenenenerentntaiintictnimaiiitiiliiailildaiaaiina ai 


603 35 


14 


Aug. 16. 
18. 


HY). 


yo A 


spe) 
ee 


mate 


coc BW. 


- 
o 
— 


- 
- 


cn 
a 


For 14 men & 1 team, waiting 4 day for wire at 
Rte SMM RR SI EN 
For 14 men & 2 teams, waiting 1 day for wire at 


Sees a SSE MN. ——- aa 
For 10 men & 1 team, 7 day delay going from 
Edgerton to Napoleon, on @% of not hav- 

39 ing material... . . _ 26 86 
For a men & 1 team, } day waiting for 

glass at Napoleon ee 
For 1 team hauling 4 bbls. glass 1 rom F reeport 

to Napoleon, i R OO 
For 14 men & 2 teams, } day in 1 changing men 

from Miller’s to Chesterton.................. 20 08 
For 14 men & 2 teams, } day waiting for material 

SE LETELELLIELLELE LE LEGIT TRIN 20 OR 
For 12 men & 1 team, 1 day waiting for mate rial 

SRS pisnecivete betencennens ili ini tented cincinnati iaeiht tian 30 16 
For 14 men & 2 teams, 1 day ‘straightening loop 
& taking out slack while waiting for material 

at Hammond.. iiecemnanidaiati til altel 40 07 


For 12 men a ] team, 1 day’ $ delay waiting for 
glass to arrive at “adhe § none being at Wes- 
GOD .ncccccedsucecccecccecscececucsasccessoensn GF @ 


\ 
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37 To moving 4 poles, 12.00, & 3 men — 15 ties 
ek BE ee ne 
To moving 2 poles, 6.00, & 2 men cutting trees at Kanka- 
kee swamp sis sdaseitlticenatiinsen teenies dtgiliaepeeaatinin eles aiiencnliiiaaeadiaeae 10 00 
To moving 4 poles, 12 00, 6j  doub le ane shor guys, 6.00, at 
Cyne: Fas & Be CUCER acon ctiwer cesses . 18 00 
To moving Lwo poles near Mill Creek . — 208 ceowene § OO 
To setting l pole, $3.00: moving 5 poles, 4.00 — 12 OO 
5 anchor guys, 5.00; 6 double guys, 6.00, west of Mill 
ie ose 
To 1 double anchor, 1.00, & 8 double guys, 8. 00. E. of 
La Porte ‘sees: since sstiniiaiicinaiiaa i clinician tal 9 00 
To changing of 18 poles out of ‘fle ld across the road and 
running wires on same—l2 men & 4 teams 2 days’ 
work - nial Sitiniitiioe — 
To stringing y poles $, ‘18 00: moving 3 poles, | y 100, & 2) 27 O00 
BUSRST SETS WElk CF VERE. cc nnccccceaceescss —_— 2 
To putting on 285 arm braces between Freeport & 
Hammond, @ 0.12) per piece ..................-.. 35 62 
406 99 
Mem. for Martin.—Take of this page for cash items 
$59.00. 
For extra work & delay during mo 
For 1 day delay, 12 men & 1 team moving from 
Freeport to Weston, on % of not having ma- 
RR EE OEE eer ie ore ee ae : ‘ ; *30 50 
For 14 days’ delay of 16 men & 2 teams waiting 
for arms west of Gosher ‘ . 64 98 
For § men and 1 team g lees back 12 miles to 
Bryan, Ohio, to put on ‘ginss, 4 day work _._-.. 8 80 
For 1 d: ay’s delay of fifteen men & 2 2 teams wait- ' 
ing for wire & glass at Mill Creek............. 20 22 
For 4 day delay of 12 men & 1 team going back 
to put on glass at Wawaka i a aalis . 14 dl 
For 4 day’s delay of 17 men & 2 teams nite 
for wire & glass east of La Porte____-_-. 22 35 
For } day delay of 12 men & 2 teams, going back 
to put on glass at Ligonier ._.-. ida? ae 
——- 178 62 


406 99 


AE A A St, UPN OLS ip ts 


JAMES E. VANE VS. 


A Aug. 13. For 11 men &1 team, } day at Barron at So. 
; Bend trying to get a guy on corner pole... 14 18 
20. For 12 men & 1 team, } day guying & cutting in 
: GEEED GR FOREGONE 6.000 cacnescncseccencglenie 15 24 
15. For ll men & 1 team, } day waiting at Crum’s 
Pues Ge DlO.ccn ccnacesnninnawdia 14 18 


é —— For 4 climbers untying & putting on glass & 
: ’ > era retying 14 miles of wire E. of La Porte, 3 
Si ees 0 Se 
) ane 28 For 1 man, 14 days’ de lay waiting at at 2. 
aa 9 : ton, Ohio. for glass, from Aug. 20 to Sept. 2 
a esha inc., (@, $35.00 per mo. & expenses.......... 29 88 
' 445 50 
624 12 
Mem. for Martin. —Nothing to come out of this 
for cash items. 
. 1884. For extra work & delay, mo. of September: 
Sept. 1. To 1 double anchor guy ._..-. a cinaiiiiiaiaesiia tiie tai l 
2. “ 6 anchor guys west of esate <siesinsinedinniasdaiaanat eee 
3. * 11 men & | team, 4 day waiting for wire at Dunham. 14 42 
4. To moving |, ae péosnnodebseonnheud - ee 
5. ‘“* & 1 anc chor guy. —e aces eee en 4 00’ 
9. To 11 men & 1 team, } day waiting for wire 2 at Lake Sta- 
GD ccsintenincineen cons siningtend, ae 
5. To 11 men & 1 team, ‘ day Ww waiting for wire at Otis..... 14 42 
“ 8. To moving 2 poles west of Otis, & 4 anchor guys_......-. , a 
9. 41 To moving 6 poles and 3 anchor guys east of Lake 
INOUE civieteens onus stent seiiiileiiaaiiiae 21 00 
To 8 days trimming, guying, «& bracing line between 
Sept.,4 11 Lake & Hammond while waiting for wire from Spring- 
to 4 19. field, from — 11} to Sept. 19), inc., 11 men & 1 
ee =. mili . 230 72 
Sept. 30. To 2 men & | team, § 8 days finishing line & waiting on 
orders at " Phssoeee ani onan qnesenetnonngaeen: Gee 
. To personal & traveling expenses & time for month of 
September ...... finn ccnmcenssenendideimeddinmdne 125 00 
(Mem. for Martin. —Take from this for cash item 
$136.00.) . 
Expenses account for month of July, as per state- 
ment No. 1, line report: 
ee atl ee peniidideh ntiembaume mites meen ee 
Hauling & livery linen ame oarenciitindiiidiiaeiiese: nn 
Freight charges paid by Vane_.............--. ———— 
,* Materials & tools purchased_.......................... 40 78 
SURCGROCED GURURIED. .cccne-cudsetniesepmenneniban 2 00 
Balance due on June line report. ...................... 8&4 
Expense account for month of Aug., a8 per state- 
ment No. 2, line report 
42 OE GD WUC P an cdninesdnncunsststndiiidaaaaea: Ee 
Freight charges paid... __- matmeruhinereniinte wthentngitiiidinesiila: ne 
Materials ont tovls purc framed... «ssscusiaileessnisieadasiisiiadlanmnalermmnnnn 
a Se 


Aug., 418 
19, 20. 


( 40 For l4men & 2 teams, 2} days’ work & 
waiting for orders from N. Y., being 
stopped by Brennen_..........-...-. 100 17 
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624 12 


5383 26 - 


262 94 


382 58 
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1884. For materials furnished for lines: 
July 2. To 4 30-ft. poles, @ 2.50... i ee 
“6406 Ss 2465... a i eta . 24 00 
$ 4 45 -% 7, 5D oO 2) Of) 
1 50 * se fa, 6.4 i OO 
‘“ John Mitchell’s bill, viz 
l butternut pole, 45 ft... (@ 3.00 pocccce } 
- sé sé HO * Ps eee ee 
‘ blue ash 6 SO * a, iatainlil } 
Used on Kendallville loop: 
To 4 45-ft. poles, fa, 5.00 idea 2 OM 
“« 2 45 * +4 (a, 5.00 a I 10 00 
Used at So. Bend & & miles east: 
To 1 bbl. poney insulators, 280, (@ 44c.~.-.--- ae 
To 3 bbl-. standard insulators, 7! M4 (a Sage a); 
To 2 bbl-. standard insulators, 400, @ 5c._...... 20 00 
———mae 12 10 
To personal expenses, paying freight, and looking 
4° after material for month of July aa | 
To personal expenses, paying fre ight, and looking 
after material for month of August... ..-- ~) OO 
- 100 0O 
—— 275 20 
(Mem. for Martin.—All these items seem to be 
cash.) 
Expense account for month of September, line re- 
port No o 
I an ciicay wiiencisiineaabiibaitii lites cial 2 50 
Freight charges paid ies nee re AER 91 56 
Materials & tools DESERRIUE.. cnncdes tiintennnindamtineiie 8 70 
LGC IT ATES RO TEETER 
anueeien 1OR 26 
Seamer epene te0ns OF... cnncudccliliies cunciiimanssemmeamaaeaee ve 
CONTRA, 
Dy cnam, 900 6d. @. Bicacassccunmbhondecnssliiinedion 300 00 
a oe oe ° hs a CC 
- 500 00 
15.016 70 
To which should be added vouchers of Delune...__....__...._.. 52 92 


15.069 62 


44 No. 2. 


Exhibit to 9th Clause of Vane’s Petition. 


Bankers’ and 


Curcaco, Ints., Feb’y 17, 1885. 


Merchants’ Telegraph Co., Newcombe & aunite, re- 


ceivers, to James E. Vane. 


Dr. : 


Stringing two wires from cable pole cor. 39th & School St., in 
town of Lake, Cook Co., Llls., to Lake Sta., Lake Co., Ind., 


and two wires from cable pole to Hammond, Ind., 
wires from cable pole to board of trade junction 


and two 
9 5OO 


—_———— ee eX 


To taking off cross-arms, putting on and changing wires, upset- 


ting poles, anchoring corne 
wires from junction to cable 
Putting on 500 arm braces, @ 


rs, and stringing two St. Louis - 
DD - citiisiintierctiiihin anetaitnenitiiies neteenaaiain 400 
OE, Seen Ee oe 50 


Sige one arte emg om 


‘ 
' 
| 
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Nov. —. Expenses as per vouchers and statement attached .............. 64 97 
Dec. —. Expenses as per vouchers and statement attached...... .....__- 816 41 
Expenses of Thomas Gang, Dec. 21 to 3lst..............-..--. 158 04 
8.489 42 
OR. 
Nov. 10. By checks from Newcombe & Smith ............... 1,000 
Dec. 6. oe v6 os : Se ee oy ae. Ne 500 
29. ntetatiinicieie tne 
————— §=2 10 00 
989 42 

45 Dr. 

Dem ip: chit ee ane _. 288 78 
ee eee A Stes Neen. an 241 30 
SD CIO O ED incnaicdu an aunsiaiaihvdis tdmiigianiell 70 00 
III once ence cipui qeiveiigtin muiides wiliagiieiianialts 2 24 
Material & tools Phas Se eee ee Ee Oe EE 27 18 
Miscellaneous ___. .. a pilin cales tite ae ee hie 18 40 

FOR am, TE nananadice cbcidlines semiinacddimsiiaes 144 21 
Ee ee ee eR Ea iclinddiains 75 70 
BN EE PMR PRL EES SB 37 50 
RE SE NE AE Te aC ee eH 8 60 

908 91 
1,898 33 


Exhiiit to Bill of Vane, Showing Mechanics’ Lien & Date of Filing. 
De Kap County: 


Notice is hereby given to the Bankers’ and Merchants’ Telegraph 
Company, incorporated and organized under the laws of the State 
of New York, doing business in the county of De Kalb, in the State 
of Indiana, and all others interested : 

You are hereby notified that I, James E. Vane, hereby intend to 
hold a lien upon the poles and wires strung thereon, the switch- 
boards, telegraph instruments, and battery and all other fixtures 
and property of said company, together with all the earnings of 

said company in said county of De Kalb. I hold this lien for 
46 work and labor done and performed and materials furnished 

in the construction of their line of telegraph through said 
county and at their special intent and request, to the amount of six- 
teen thousand dollars. The labor was performed and materials fur- 
nished on and after the 15th day of June, 1884. That he intends 
to hold this lien upon all the poles, wire strung and unstrung, switch- 
boards, telegraph instruments «& batteries, whether in use or not, 
and all fixtures and property belonging to said company in said 
county of De Kalb, together with earnings thereof, until his claim 
is paid and satisfied. 

September 15, 1884. 

JAMES E. VANE. 


Endorsed as follows: 


3—334 
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“ Received for record the 19th day of Sept., 1884, at 11 a. m., and 
recorded in Miscellaneous Record Bb, page 419. 
(Signed) M. BOLAND, 
Recorder, De Kalb Co., Ind.” 
Nospie County: 
A like notice was filed for record in Noble county and is endorsed 
as follows: 
“Received for record Sept. 19th, 1884, at 2 o’clock p. m.; recorded 
in Record 1, page 285. 
(Signed) | JAMES G. LASH, 
Recorder, Noble Co., Ind.” 
47 ELKHART CouUNTY: 
A like notice was filed in Elkhart Co. and is endorsed as follows: 
“ Ree’d for record Sept. 18, 1884, at 2 o’clock p. m.; recorded in 


Miscellaneous Record No. 3, at page 505. 
(Signed) J. W. KOONTZ, B., &. C.” 


Sr. JosepH County: 
A like notice was filed in St. Joseph county and is endorsed as 
folluws: 
“ Received for record the 18th day of Sept., 1584, at 1 o’clock p. m., 
and recorded in Miscellaneous Record D, page 353. 
T. M. HOWARD, 
Recorder, St. Joseph County.” 
La Porte County: 
A like notice was filed in La Porte county and is endorsed as fol- 
lows: 
“ Received for record at 11 o’clock a. m., Sept. 18, 1884, and re- 
corded in Miscellaneous Record No. 4, page 120. 
D. J. MCMURRAY, R., L. C.” 
PorTER COUNTY : 
A like notice was filed in the office of the recorder of Porter county 
and is endorsed as follows : 

“Received for record this 19th day of September, 1884, at 8 o’clock 
a.m., and recorded in Mechanics’ Lien Record No. 2, on page 133. 
(S’g’d) WM. C. WELLS, 

Kecorder of Porter Co., Ind.” 
LAKE COUNTY: 
A like notice was filed in the office of the recorder of Lake county 
and is endorsed as follows: 
“ Ree’d for record Sep. 19, 1884, 11 a. m., and recorded in Mechan- 
ics’ Lien Record No. 1, page 127. 
(S’g’d) RICHARD W. PRICE, 
Recorder, Lake Co., Ind.” 
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48 And afterwards, to wit, at the May term of said court, on 
the 2nd day of May, A. D. 1885, before the Honorable Wil- 
liam A. Woods, judge, as aforesaid, of said court, the following fur- 
ther proceedings in the above-entitled cause were had, to wit : 
Come now the receivers, by Harrison, Miller & Elam, their solic- 
itors, and file their answer to the petition of William W. Boone, and 
also their answer to the petition of James E. Vane herein; and said 
answers are in the words following, to wit: 


1. Richard S. Newcombe and James G. Smith, receivers appointed 
by the court herein, for answer to the intervening petition of James 
EK. Vane say that their connection with the said Bankers’ & Mer- 
chants’ Telegraph Co. is of a later date than the occurrences out of 
which the petitioner claims that his demands against the said com- 
pany originated, and they have no definite knowledge or informa- 
tion as to the truth or falsity of the averments in said petition con- 
tained. They therefore deny all and singular the said averments 

and allegations and ask that said petitioner be required to 
49 make strict proof of his said claim in the premises. 

2. For a second and further answer herein to the petition 

of said Vane the said receivers aver that long before the filing of 
said petition said claim was fully paid and satisfied by said com- 
any. 
3. For a third and further defense to so much of said petition of 
said Vane as seeks to enforce a lien upon said telegraph property 
and its rents and incomes the said receivers say that the said peti- 
tioner did not in his transactions with said company occupy the re- 
lation of an employee to said company, but of a general contractor, 
and he was not, by reason of his said relation, entitled to claim or 
enforce a lien against the said property. 

4. For a fourth and further answer to so much of said petition as 
seeks to enforce a lien said receivers say that said petitioner is not 
entitled to have or enforce such lien as a first lien against said prop- 
erty for the reason that long prior to the filing of said petition these 

receivers had, by and under the order and direction of the 
50 supreme court of New York and by and under the direction 

of this court, executed receivers’ certificates to the amount of 
one hundred and thirty thousand dollars to be used in payment of 
the debts of said Bankers’ and Merchants’ Telegraph Co. and twenty 
thousand dollars to be used for the purpose of completing the con- 
struction of said telegraph lines, which certificates were by the order 
of the supreme court of New York, bearing date the — day of No- 
vember, 1884, and by order of this court in this suit, bearing date 
the 15th day of December, 1884, made a first charge and lien upon 
all the property of said telegraph company within said State of In- 
diana, and in pursuance of said orders and under the authority 
thereof these receivers executed, acknowledged, and recorded a mort- 
gage to secure the payment of said receivers’ certificates, which 
mortgage bears date November 7th, 1884. 
All of which facts will more fully and at large appear by refer- 
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ence to the files of the court in this case, to which reference is made 
as a part of this answer. 

a] These receivers further say that said receivers’ certificates, 
amounting to $150,000.00, so issued were negotiated and are 

outstanding in the hands of innocent persons who took them as in- 

nocent purchasers without notice. 

W herefore these receivers say that said claimant is not entitled to 
a lien in any event except subject to said receivers’ certificates and 
mortgage. 

}). For a further answer as to so much of said petition as seeks to 
enforce said lien these receivers say that long prior to the rendering 
of the services out of which the petitioner’s claim arises there had 
been executed by said company, acknowledged and recorded, a gen- 


eral mortgage upon all and singular its property in the State of 


Indiana, as well as the other States through which said lines extend, 
covering also the franchises, rents, and profits of said company to 
secure an issue of bonds, amounting in the aggregate to $10,000,000, 
which had been negotiated and were at the time said claim origi- 
nated and still are outstanding, unpaid, and in the hands of persons 

who took the same for value and without notice of any 
o2 equities against the same. 

Wherefore these receivers pray judgement. 
HARRISON, MILLER & ELAM, 


Soticitors for Receivers. 


And afterwards, to wit, at the May term of said court, on the 5th 
day of May, A. D. 1885, before the Honorable William A. Woods, 
judge, as aforesaid, of said court, the following further proceedings 
in the above-entitled cause were had, to wit: 

Comes now James E. Vane, by Messrs. Harris & Calkins, his 
solicitors, and files his replication to the answer of the receivers 
herein in the words following, to wit: 


Replication of James E. Vane to the Answer of Richard 8S. Newcombe 
and James G. Smith, Receivers. 


This repliant, saving and reserving to himself all and all man- 
ner of advantages of exception to the manifold-insufficiency of the 
said answer and each paragraph thereof, for replication thereunto 
saith that he will aver and prove his said bill to be true, certain, 
and sufficient in the law to be answered unto, and that the said 

answer and each paragraph thereof of the said receivers, 
53 Newcombe and Smith, is uncertain, untrue, and insufficient 

to be replied unto by this repliant, without this, that any 
other matter or thing whatsoever in the said answer contained 
material or effectual in the law to be replied unto, confesséd and 
avoided, traversed or denied, is true; all which matters and things 
this repliant is and will be ready to prove to this honorable court as 
it shall direct,and humbly prays as in and by his said petition — 
hath already prayed. 

HARRIS & CALKINS, 

Solicitors, &c. 


ie 
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And afterwards, to wit, at the May term of said court, on the 6th 
day of May, A. D. 1885, before the Honorable William A. Woods, 
judge, as aforesaid, of said court, the following further proceedings 
in the above-entitled cause were had, to wit: 


Upon reading and filing the verified petition of Richard 8. New- 
combe and James G. Smith, receivers of the Bankers’ and Mer- 
chants’ Telegraph Company, and it appearing therefrom that said 

etitioners were duly appointed by the supreme court of New 

o4 ‘ork receivers of the Bankers’ and Merchants’ Telegraph 
Company, a corporation organized and existing in that State 

and having certain subsidiary corporations under the same name 
within other States, including the State of Indiana, the entire stock 
and property of such subsidiary corporations being owned and man- 
aged by said Bankers’ and Merchants’ Telegraph Company of New 
York; and it further appearing that said petitioners were, in a cer- 
tain action in this court, wherein The Bankers’ and Merchants’ Tele- 
graph Company was plaintiff and The Bankers’ and Merchants’ Tele- 
graph Company defendant, on the 4th day of October, 18384, duly 
appointed receivers of all the property of said Bankers’ and Mer- 
chants’ Telegraph Company in this State; and it further appearing 
that, in order to fulfill their duties as such receivers, it has become 
necessary for said petitioners to raise money by the issue of receivers’ 
certificates under orders duly granted bv the supreme court of the 
State of New York, and that certificates to the amount of $470,052.06 
in par value have been issued, which certificates are intended 

55 to be a lien and charge on all the property of said Bankers’ 
and Merchants’ Telegraph Company paramount to the mort- 

gage for ten millions dollars executed by said company to the 
. Farmers’ Loan and Trust Company as trustee, and to all ether liens 
on the property of said company within this State; and after hear- 
ing C. W. Fairbanks, of counsel for said receivers, in support of said 
application, and John A. Holman, att’y for defendant, it is ordered 
and decreed that all the receivers’ certificates heretofore issued by 
said Richard 8S. Newcombe and James G. Smith, as receivers of the 
Bankers’ and Merchants’ Telegraph Company, under and in pursu- 
ance of the judgement and decree in the action therein mentioned, 
wherein Alexander H. De Haven is plaintiff and The Bankers’ and 
Merchants’ Telegraph Company and others are defendants, bearing 
date the 6th day of January, 1885, amounting alltogether to the sum 
of four hundred and seventy thousand and fifty-two dollars and six 
cents, be, and the same are hereby, declared to be a lien and charge 
upon all and singular the lines, property, assets, and effects, 

56 real, personal, and mixed, of the Bankers’ and Merchants’ 
Telegraph Company within this State paramount to the lien 

of the mortgage of ten million dollars ($10,000,000) heretofore exe- 
cuted by the Bankers’ and Merchants’ Telegraph Company to the 
Farmers’ Loan and Trust Company as trustee, and to all other liens 
and charges, except that they shall be subsequent to the lien of the 
certificates heretofore issued herein, amounting to $130,000. 


rie Ae I emt he INS yt 


22. JAMES E. VANE VS. RICHARD 8. NEWCOMBE ET AL, 4c. 

And afterwards, to wit, at the May term of said court, on the 16th 
day of May, 1885, before the Honorable William A. Woods, judge, as 
aforesaid, of said court, the following further proceedings in the 
above-entitled cause were had, to wit: 

Come now the petitioners, Boone and Vane, by Harris & Calkins, 
their solicitors, and at the same time come the receivers, by Harrison, 
Miller & Elam, their solicitors, and now, by consent of said parties 
and upon their motion, it is ordered that the petitions of William W. 
Boone and James E. Vane herein be, and the same are hereby, re- 

ferred to William P. Fishback, Esq., master in chancery, to 
563  tuke the evidence and report the same, together with his find- 
ings thereon, to this court with all convenient speed. 


And afterwards, to wit, at the May term of said court. on the 5th 
day of October, 1885, before the Honorable William A. Woods, judge, 
as aforesaid, of said court, the following further proceedings in the 
above-entitled cause were had, to wit: 

Come now the receivers, by Harrison, Miller & Elam, their solicit- 
ors, and upon their motion it is ordered that George W. Vulte, of 
the city of New York be, and he is hereby, appointed special exam- 
iner in chancery in the matter of the above petition in this cause, 
and is empowered to cause to come before him, at his office, in said 
city, No.45 William street, upon proper notice given to the petition- 
ers, the witnesses of the receivers, and to take their depositions in 
writing and return the same, duly certified, mto this court, ad- 
dressed to the clerk thereof, at Indianapolis. 


57 And afterwards, to wit, at the November term of said court, 
on the 30th day of January, A. D. 1886, before the Honorable 
William A. Woods, judge, as aforesaid, of said court, the following 
further proceedings in the above-entitled cause were had, to wit: 
Comes now William P. Fishback, Esq., master in chancery, and 
files his report, taken on the intervening petition of James E. Vane, 
in the words following, to wit: 


In the Matter of the Intervening Petition of James E. Vane. 


For the petitioner, Harris & Calkins. 
For respondents, Harrison, Miller & Elam. 


To the honorable court: 


The undersigned, the master to whom said petition was referred, 
now respectfully reports to the court as follows: 

I was attended at the hearing by Mr. Calkins for petitiorer and 
by Mr. Miller for respondents. 

The evidence produced at the hearing consists of the following 
items, viz: : 

Evidence of James E. Vane, taken before me, at Indianapolis, 
May 21st, 1885, with exhibits thereunto and referred to in said evi- 
dence. 

Depositions of Edward 8. Pigott, taken before George W. Vultee, 
with exhibits filed in this cause November 4, 1885. 
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58 Depositions of Jas. G.Smith and Robert Stewart, taken be- 
fore Charles Nettleton, notary public, and published in this 
cause July 29, 1885. 

All of said evidence is filed in court with this report as a part 
thereof. : 

Mr. Vane, the petitioner, was employed by the telegraph company 
to put on arms and insulators and to string additional wires on the 
poles of the company from Freeport Junction, Ohio, to Lake Station, 
Indiana, a distance of 248 miles, for $45.00 per mile. The company 
agreed to furnish and deliver to Vane, at the nearest accessible ruil- 
way stations, all the necessary material for the work. Vane was to 
do or furnish the labor necessary to string the wires, etc. He did 
the work, hiring men for the purpose and assisting in person. The 
amount owing to him on this account is eleven thousand one hun- 
dred & sixty dollars ($11,160.00). 

He also put in cross-arms and insulators and strung four wires 
from Lake Station to Hammond, sixteen miles, at thirty-seven dol- 
lars and fifty cents per mile, the company furnishing material and 
Vane doing or furnishing the labor. The amount owing to him on 
this account is six hundred dollars ($600.00). 

He also strung two wires from Hammond to the junction 

59 of the Chicago Board of Trade lines, 28 miles, at $20 per 

mile, for which there is due him five hundred & sixy dollars 
($560.00). 

During the progress of the work the company failed to furnish 
the material as it was required, so that the men working for Vane 
were without employment a portion of the time. Vane asked for 
instructions and was directed by the company to keep his men to- 
gether during the delay thus caused, it being the understanding that 
the company would pay their board while they were waiting. The 
master is of the opinion that it is to be fairly inferred from the evi- 
dence that the company would pay for the time thus lost, Vane be- 
ing required to pay his men as if they were at work. 

Vane also made some advances for freight on material shipped to 
him, but which he could not obtain possession of until the freight 
was paid. He also paid out various sums of money for livery hire, 
telegrams, etc., made necessary by the company’s failure to furnish 
material promptly. 

He also did extra work on the line, at the request of the company, 

which was not covered by the original agreement. 


60 The amount due him for this extra work and for the time 


of his men lost by delay is $1,951.12. 
The amount due him for cash advanced to pay freight, livery 
hire, telegrams, etc., is $1,298.50. 


Apgedt 11, IGDG, Bé Was OIG 22.0200 cences cocnceccenenes $300 00 
Sept. 11, >... ep tinea oe pang 200 00 
TEE GE ancccncnnn cess pangtnnctenennans sme $500 00 


Exhibit No. 1, which was filed March 7, 1885, contains all the 
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foregoing items in detail and has been audited and approved by the 
company. ‘There .is no controversy as to the amount. 

The only real question is as to what preference or lien, if any, has 
the intervener. 

The master is of the opinion that in doing this work Mr. Vane 
was an employee of the company within the meaning of: section 
5286, Revised Statutes of Indiana (1881). He has filed his notice, 
as required by section 5287, in the counties through which the tele- 
graph is built. 

This lien covers the following items: 


F ‘or stringing wires, 248 miles, $45 per mile_-------~--- $11,160 00 
putting in cross-arms from Lake Station to Ham- 
a is since’: dahniernitemererenaniieiesaiieeiiabiicas 600 00 
“ stringing 2 wires from Hammond to Junction, etc. 560 00 
“ @66le CWOlS & GNM .nnccncosenenminennnaname » oe oe 
61 $14,271 12 
SPU COE ctninemcomndanmintinn auene onan 500 00 
TEs: Seis cnninnsiiienininnentelinas Snicantniaiencitiabitdiinmeial $13,771 12 


I find and report that he has no lien as to the sum of $1,298.50 
for cash paid for freight, livery, ete. 

Vane’s claim accrued prior to the order made by the supreme 
court of New York Nov. 3rd, 1884, authorizing the issue of 
$150,000.00 of special receivers’ certificates, to secure which a trust 
deed or mortgage was executed, and I report and find that for said 
sum of $13,771.12 Vane is entitled to priority over the lien of the 
certificates above named. 

Vane also asserts a right to a common-law lien, which he bases 
on the following facts which are not controverted: The contract with 
Vane was made in June, 1884. November 12, 1884, the work was 
practically done, but the connections were not made. Mr. Vane 
kept possession of the wires by refusing to allow connections to be 
made, and turned the ends of the wires down into the ground. He 
retained such possession until November 20, 1884, when he delivered 

possession to the receivers with an agreement that such de- 
62 livery was not to impair any rights or liens he might thus 

have by virtue of such possession. He had such possession 
when the order allowing the issue of receivers’ certificates was made 
and also when the certificates were issued, November 11, 1884. 

I report and find that by perfecting his claim for a lien under the 
statute Mr. Vane waived the right he had, if any, to assert his com- 
mon-law lien. 

In addition there is due to Vane from the receivers for work done 
for them $1,898.33. . The work was done after the certificates were 
authorized by the order of Nov. 3, 1884, but before the issue of the 
certificates issued by subsequent orders. I report and find that for 
the sum last named Vane should be postponed as to the issue of 
$150,000 of certificates, but that he should be preferred as to those 
which were subsequently issued. 
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Transcripts of the various orders of the supreme court of New 
York authorizing the issue of receivers certificates are attached to 
the deposition of Mr. Edward Piggott, filed herewith. 

Respectfully submitted. WILLIAM P. FISHBACK, Master. 


63 And afterwards, to wit, at the November term of said 

court, on the 4th day of February, A. D. 1886, before the 
Honorable William A. Woods, judge, as aforesaid, of said court, the 
following further proceedings in the above-entitled cause were had, 
to wit: 7 

Comes now the receivers, by their solicitors, and files their excep- 
tions to the report of the master in chancery upon the petition of 
Vane herein in the words following, to wit: 

Richard S. Newcombe and James G. Smith, receivers of the 
Bankers’ & Merchants’ Telegraph Company, except to the report of 
William P. Fishback, Esq., master of this court, to whom said peti- 
tion of said Vane was heretofore referred, which said report was 
filed in this court on the 30th day of January, 1886, for these 
reasons, to wit, that is to say: 

First exception. For that said master has certified that said Vane, 
the intervener, was an employee of the said company within the 
meaning of section 5286 of the Revised Statutes of Indiana (see 
acts 1881), and by virtue of the notice filed by him, as required by 

section 5287 of the Revised Statutes of Indiana aforesaid, has 
64 acquired a lien upon the property of the company in the 

counties through which the telegraph was built, whereas said 
master ought to have to found and reported to this court that said 
Vane was not an employee of said company, and that said Vane did 
not acquire any lien whatever by virtue of any notice given by him 
upon the property of said company in any county or counties through 
which said lines were constructed in the State of Indiana or else- 
where under the laws of Indiana. | 

Second exception. For that said master has found and reported to 
this court that said Vane, intervener, in doing the work and services 
claimed by him to have been rendered and performed, us set forth 
in his petition, was an employee of said company within the mean- 
ing of section 5286 of the Revised Statutes of Indiana (acts 1881), 
and that said intervener filed his notice, as required by section 5287 
of the Revised Statutes of Indiana, in the counties through which 
said telegraph lines were constructed, and that said liens cover the 
following items: 

65 For stringing wires, etc., 248 miles, $45 per mile. $11,160 00 
“ putting in cross-arms, &c., from Lake Station 
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Whereas said master ought to have found and reported to this court 
that said Vane was not an employee of said company within the 
meaning of said section 5286 of the Revised Statutes of Indiana; 
and that said Vane has no lien and did not acquire any lien what- 
ever, by any notice or otherwise, within the meaning of said sections 
5286 and 5287 of said statutes, for said items or either of them. 

And that said Vane was a contractor in his agreement with the 
company and not an employee of same; and that said item of $600 
for putting in cross-arms, &c., was not included in nor covered by 

his pretended notice of:a lien, &c., nor by the agreement or 
66 contract under which the labor was performed, and that for 
such services said Vane has no lien whatever. 

And that said item of $1,951.12, for extra work, delay, &c., was 
not covered by or included in said pretended notice of a lien nor 
by the terms of said contract with said company, and that said Vane 
had no lien therefor. : 

Wherefore said Newcombe and Smith, as receivers aforesaid, ex- 
cept Lo sald report of sald master as aforesaid and humbly pray an 
appeal therefrom to the judgement of this honorable court. 

RICHARD $8. NEWCOMBE & ; 
JAMES G. SMITH, Receivers, &c., 
By HARRISON, MILLER & ELAM, Solicitors. 


And afterwards, to wit, at the November term of said court, on 
the 11th day of February, A. D. 1886, before the Honorable William 
A. Woods, judge, as aforesaid, of said court, the following further 
proceedings in the above-entitled cause were had, to wit: 

Now comes James E. Vane, by Harris and Calkins, his counsel, 
and files his exceptions to the report of the master in chancery in 
the words following, to wit: 


67 James E. Vane excepts to the master’s report and finding 
herein filed in -his matter on the 30th day of January, 1886, 
in this court, and for ground of exception thereto says: 

First. For that said master has certified that he, said Vane, is not 
entitled toa lien on the property of said Bankers’ & Merchants’ 
Telegraph Company prior and paramount to the holders of receivers’ 
certificates and prior and paramount to all other mortgage liens for 
the sum of $13,771.12, for work and labor done and performed for 
said company, under the lien laws of this State, whereas the master 
should have found and reported that said Vane was entitled to a 
prior and permanent lien over all of said other liens mentioned for 
the full sum found to be due him, to wit, the sum of $15,069.62. 

Second. The master erred in deducting the payments of $500 from 
the ‘amount found and reported to be a permanent lien over said 
receivers’ certificates, whereas it his report concerning said amount 

is correct under the evidence he should have deducted said 
68 payment from the $1,298.50, which he found and reported to 
be due from the Bankers’ and Merchants’ Telegraph Com- 
pany, but which was entirely unsecured. 
Third. The master erred in reporting and certifying that said 
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$1,298.50 was entirely unsecured, whereas he should have found 
and certified that said sum, together with all other sums found to 
be due, as shown on Exhibit No 1, filed with said petition, was either 
secured and paramount to said other liens under the mechanics’ and 
employees’ law of this State or was secured and was paramount to 
said other liens under his common-law lien, as shown by the evi- 
dence. 

Fourth. The master found and reported that a part of said sum 
found to be due and owing to said Vane, to wit, the sum of $13,771.12, 
was secured by a lien under the statute of this State paramount to 
the lien of the receivers’ certificates, whereas the master should 
have found and reported that the whole sum found to be due said 

Vane, as shown on and by Exhibit No. 1, filed with the pe- 
69 tition, was paramount to said lien of said receivers’ certificates 

by virtue of the agreement made with said receivers and by 
virtue of his possession, asserted and held against said receivers and 
all other persons, as sbown by the undisputed testimony in said 
sult. 

Wherefore said Vane excepts to said report of said master and 
humbly prays an appeal therefrom to the judgement of this honor- 
able court. 

JAMES E. VANE, 
By HARRIS & CALKINS, 
Solicitors, &c. 


And afterwards, to wit, at the May term of said court, on the 6th 
day of May, A. D. 1886, before the Honorable William A. Woods, 
judge, as aforesaid, of said court, the following further proceedings 
in the above-entitled cause were had, to wit: 

Come now the parties complainantand defendant and comes now 
James E. Vane, intervening petitioner herein, and come also Rich- 
ard S. Newcombe and James G. Smith, the receivers of the Bankers’ 
& Merchants’ Telegraph Company of New York. 

And the court, being sufficiently advised in the premises, 

70 doth now overrule the exceptions of said petitioner to the 

report of William P. Fishback, master, filed herein, and 

doth also sustain so much of the exceptions of the said receivers to 

said report of the master as relate to the claim for a lien in favor of 

said petitioner as found by him, the said master, in said report, but 

confirms said report as to the amounts found to be due to said pe- 
titioner. 

It is therefore ordered, adjudged, and decreed by the court that 
said James E. Vane, petitioner, has a just claim against the Bankers’ 
and Merchants’ Telegraph Company of New York for the amount 
found to be due him ftom said company by the master, being the 
sum of $15,069.62 dollars, and that he has a just claim against said 
receivers for work done for them as found by said master, amount- 
ing to the sum of $1,898.35 dollars. 

And it is ordered, adjudged, and decreed by the court that said 
petitioner, James E. Vane, lias no lien upon the property of said 
Telegraph Company, defendant, for the amount so found to be due 
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him or any part thereof, and that said sum of $15,069.62 is 
71 a general floating debt of said contracting corporation not 

entitled to any priority in preference, and that said sum of 
$1,898.33 dollars is a valid debt of said receivers, payable out of any 
funds in their hands as such available for payment of the debts of 
said trust. 

And now said petitioner, James E. Vane, prays an appeal to the 
supreme court from so much of said decree as disallows his claim 
for a lien for said sum of $15,069.62 dollars, and from the overrul- 
ing of his exceptions to master’s report and sustaining the exceptions 
of said receivers, which is granted upon his filing an appeal bond 
in the penalty of $500, with surety to be hereafter approved by the 
court. 


And afterwards, to wit, at the May term of said court, on the 10th 
day of June, 1886, before the Honorable William A. Woods, judge, 
as aforesaid, of said court, the following further proceedings in the 
above-entitled cause were had, to wit: 

Comes now James E. Vane and files his appeal bond herein in 
the penalty of $500, conditioned as the law directs, with William N. 
Boone as surety thereon; and the court, being fully advised, approves 
said bond and surety. 

72 Deposition- of witnesses produced and sworn to before me, a 
notary public of the State of New York, at my office, at 

No. 115 Broadway, in said city, county, and State of New York, 

on the 18th day of July, 1885, pursuant to the enclosed and an- 

nexed notice. : 


These depositions are taken on the part of the plaintiff in a certain 
action now pending in the United States circuit court for the district 
of Indiana, wherein James E. Vane is plaintiff and The Receivers 
of the Bankers’ and Merchants’ Telegraph Company are defendants. 

Present: Edward T. Bartlett, Esq., of counsel for plaintiffs, and 
Henry J. Schenck, Esq., counsel for defendants. 


JAMES G. Smitu, being duly sworn to testify the ¢ruth, the whole 
truth, and nothing but the truth relating to said cause, deposes and 
says as follows—being examined by Mr. Bartverr on the part of the 
plaintiff: 

Question first. Please state your name, age, residence, and occu- 
pation ? 

A. My name is James G. Smith. I am 49 years of age. I reside 
in New York city. I am by occupation an electrician. I am.the 
receiver of the Bankers’ & Merchants’ Telegraph Company in.In- 
diana and other States. 

Q. When were you appointed a receiver of the Bankers’ & Mer- 

chants’ Telegraph Company. 
73 A. In September or October, 1884. | 
Q. Are you acquainted with James E. Vane, the plaintiff 
in this action ? 


A. lam. 
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Q How long have you been acquainted with him? 

A. Since the latter part of 1883. 

(). When you assumed your duty as receiver of the Bankers’ & 
Merchants’ Telegraph Company was the plaintiff connected in any 
way with that company, by contract or otherwise? 

A. His position was that of contractor with the company, string- 
ing wires upon the poles of the company from Freeport, Ohio, to 
Hammond, Indiana. 

(). At that time was the Bankers’ & Merchants’ Company indebted 
to him for work already performed prior to the receivership ? 

A. It was. 

Q. Can you state about the amount of that indebtedness ? 

A. I cannot state it accurately without the original account, but I 
think it was in the neighborhood of $16,000. 

Q. The plaintiff at that time presented his itemized account to the 
company, did he not? 

A. I think not at that time. 

Q. Did he subsequently ’ 

[ think he did subsequently. 
©. Was that account audited and allowed? 
74 A. I think it was audited and approved. I can’t say whether 
it was approved in full, but my impression is it was approved 
very close to the amount I have named. 


(Witness shown Exhibit No. 1 in this case, filed March 7th, 1885.) 


Q. I show you this account as filed in this action. Please look it 
over and see whether you are able to state from memory if this is a 
duplicate of the account rendered the company. 

A. (Witness examined paper shown him.) I recognize, as I go 
through it, a great many things I know about, and some items I do 
not recall; but the total amount of the account seems to me to cor- 
respond with my recollection of his bill presented to the company. 

(. The original bill as presented and audited is now in the pos- 
— of the receivers of the company, is it not? 

It was left with them—that is, the New York receiver. It was 
left with my successor in the New York receivership, Mr. James B. 
Butler. 

Q. At the time you assumed your duties as receiver in the State 
of Indiana the plaintiff had not completed the line beyond Ham- 
mond, Indiana, had he? 

A. I can’t give you the exact status of the wires at that time. My 

recollection is that two of them—four of them, rather—were 
75 completed to Hammond from Freeport. Twoofthem, I think, 
were incomplete for a considerable distance east of Hammond. 

I don’t remember the point. 

Q. What was the condition of the work between Hammond and 
Chicago? 

A. My recollection is nothing was done west of Hammond. 

Q. Could you tell if you had access to the files of the correspond- 
ence of the company with the plaintiff? 

A. I think I could. 
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Q. Can you get access to the papers in the hands of the present 
receiver ? 

A. I don’t know of any way except to request the receiver at New 
York to produce them. 


Mr. Schenck states that the witness may examine the papers in 
the hands of the New York receiver. 


(). Were you one of the parties who audited this account, Exhibit 
No. 1, that has been shown you? 

A. Iwas acting as assistant general manage r of the company, with 
charge of construction work., My impression is that the account was 
not audited until after the receivership, but that f approved his ac- 
count as assistant general nanager; but I cannot state whether it 
was the account presented here; I think it was. 

Q. That was an account aggregating about how much ? 
76 A. My recollection is that it was in the neighborhood of 
$16,900. 


It is hereby consented by counsel on behalf of plaintiff and de- 
fendants that the further examination of this witness and the taking 
of testimony under the notice is hereby duly adjourned until Wed- 
nesday, July 22nd, 1885, at the hour of 2 o’clock p.m. 

[ SEAL. ] CHARLES NETTLETON, 
Notary Public for New York County in N. Y. City. 


115 Broapway, New Yor«k Cliry, 
i July 22d, 1885—2 o’clock p. m. 
Present: Edward T. Bartlett, Esq., counsel for plaintiff, and the 
witness, James G. Smith; no one being present as counsel for the 
defendant. 


The examination of the witness, JAmes G. SMITH, is now resumed 
and continued as follows—being further examined by Mr. BartT.Letr 
on behalf of the plaintiff: 

Q. Did you and your co-receiver, as receivers, make an arrange- 
ment with the plaintiff to complete the lines from Hammond, In- 
diana, to Chicago ? 

A. We accepted a proposition made by Mr. Vane to complete, | 

think, the six unfinished wires into Chicago from the points 
V7 at which they had been left by the stoppage of construction 
previous to the receivership. 

Q. I show you Exhibit No. 2, on file in this action, and ask you 
if you recognize that as the account rendered by the plaintiff for 
the work done under this arrangement and credits for payment. 

A. (Examining paper.) I do not remember that he ever rendered 
accounts for this work. I recognize that the payments for which 
he gives us credit are correct. 

Q. Do you also recognize that the work for which he charges you 
is correct ? 

A. No, I do not recognize the statement shown me as being cor- 
rect nor the balance shown, but I would not state that it is incorrect. 
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Q. What is your recollection for the amount that was to be paid 
plaintiff for the work under this new arrang-ment? 

A. My impression is that the agreement with Mr. Vene was to 
pay him $3,500 for the work he proposed to do in his letter to us, 
and that we have paid him $2,500 of that amount. 

Q. Are you able to state that the plaintiff did not advance money 
for freight on certain materials and for other purposes? 

A. I think he did advance money for freight on materials to be 

used, 
78 Q. That would have been in addition to the original con- 
tract price, would it not? 

A. Yes, I think that would be in addition to his contract. 

Q. Were vou aware of the fact that in addition to his contract 
obligations Mr. Vane carried a gang of men on his pay-roll from 
December, 1884, until February, 1885, at his own expense, charging 
that amount to the company or its receivers? 

A. I don’t remember the fact. 

©. You are not able to swear that such is not the fact? 

A. I am not at this moment. 

(. Were you aware that Mr. Stewart, the superintendent of con- 
struction, looked over this account, as set forth as Exhibit No. 2, 
just shown you, and certified the balance due to the plaintiff as 
$1,898.33 ? 

A. No, | am not aware of that. 

®. You are not able to state that that amount is not due for serv- 
ices under this last contract and for extra sums advanced for 
various purposes ? 

A. I would not undertake to say at this moment that it was not 
due. 

Q. Just prior to the time you, as receiver, made this last arrange- 
ment with the plaintiff he still had in his possession the wires, &c., 
that he had constructed from Freeport to Hammond ? 

A. I do not know that he had them in his possession. I 
79 recollect that Mr. May stated that Mr. Vane claimed to have 
them in his possession in some form. 

Q. Was it not the fact that plaintiff had grounded his wires at 
that time? 

A. I don’t know. It was so stated. 

Q, Did you, as receivers, make some contract or writing with Mr. 
Vane prior to his surrendering his wires to the company or re- 
ceivers ? 

A. We gave him a writing that the work we had contracted for 
him to do, including the connecting of the uncompleted wires to 
those he was about to put up,’should not prejudice any ‘rights he 
might have acquired previously. 

(. Was that writing by you and your co-receivers ? 

A. I think it was. 

Q. And delivered it to the plaintiff? 

A. My impression is it was sent to our attorney, Mr. Doolittle, at 
Chicago, to be delivered to the plaintiff. 

JAS. G. SMITH. 
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No. 115 Broapway, New York Ciry, 
July 22nd, 1885. 
It is hereby consented by counsel on behalf of plaintiff and de- 
fendants that the further taking of testimony under the notice is 
here by duly adjourned until Monday, July 27th, 1885, at the hour 
of 2 o'clock p. m., at the same place. 
(SEAL. | CHARLES NETTLETON, 
Notary Public for N. Y. County in N. Y. City. 


80 No. 115 Broapway, July 27th, 1885—2 o’clock p. 1 


Present: Edward T. Bartlett, Esq., counsel for plaintiff; Hoary 
J. Schenck, Esq., counsel for defendants; the witness, Robert Stew- 
art. 


Deposition- of witnesses produced and sworn fo before me, a notary 


public of the State of New York in and for the city and county 


of New York, at my office, at No. 115 Broadway, in said city, 
county, and State of New York, on the 27th day of July, 1885, 
pursuant to the enclosed and annexed notice. 


These depositions are taken on the part of the plaintiff in a cer- 
tain action now pending in the United States circuit court for the 
district of Indiana, wherein James E. Vane is plaintiff and the Re- 
ceivers of the Bankers’ & Merchants’ Telegraph Company are de- 
fendants. 

Present: Edward T. Bartlett, Esq., of counsel for plaintiff, and 
Henry J. Schenck, Esq., counsel for defendants. 


Rosert Stewart, being duly sworn to testify the truth, the 
whole truth, and nothing but the truth relating tv said cause, de- 
poses and says as follows—being examined by Mr. Bartlett on the 
part of the plaintiff: 


81 Question first. Please state your name, age, residence, and 
occupation. 

A. My name is Robert Stewart; [ am 48 years of age; I 
reside in New York city; previous to July 10th, 1885, I was gen- 
eral superintendent of the Bankers’ and Merchants’ Telegraph Com- 
pany. 

Q. How long had you held that position ? 

A. Since January 28th or 29th, 1884, up to July 10th, 1885. 

(. Are you acquainted with James E. Vane, the plaintiff in this 
suit? 


A. I am. 
Q. How long have you known him? 
A. ‘Two years, about. . 


Q. What relation, if any, did Mr. Vane sustain to the Bankers’ & 
Merchants’ Telegraph Company. 

A. He was superintendent of building a line between Freeport, 
Ohio, and Hammond, Indiana. 
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Q. Did the plaintiff afterwards enter into a contract with the 

company to string additional wires on this same line? 

A. He did. 

@. When was that? 

A. The latter part of June, 1884. 

Q. Did he go on and complete the work under that contract? 

A. He completed a larger portion of the work, and on account of 

some misunderstanding as to payment and non-delivery of 
82 inaterial and non-payment of freights he was compelled to 

cease work, and took possession of the wires by grounding 
the same. 

Q. When was this? 

A. Between the lst of September and the first of October, 1884. 

(). (Witness shown Exhibit No. 1 filed in this case.) Examine 
and see if that is a duplicate of an account rendered you by the 
plaintiff for that work. 

A. (Witness examining paper.) It seems to be correct as near as 
I can remember without having the original bills in my possession. 

Q. Did you approve this bill as correct? 

A. Yes, sir. 

Q. Was it afterwards audited by the proper officers of the com- 
pany? | 

A. I could not answer that question, as the bills were sent to the 
general office, in New York, but presume they were audited in due 
form by the assistant general manager, J. G. Smith. 

Q. Under this contract where was the material to be delivered by 
the company to the contractor ? 

A. At the nearest points for distribution between Freeport, Ohio, 
and Hammond, Indiana, without charge. 

(). What was to be done with the gang of men that were then at 

work when he went in and took charge of this contract ? 
83 A. He was to take the old gangs of men and become their 
paymaster. 

Q. What price was the plaintiff to have for doing this work ? 

A. He was to have seven dollars and a half per mile per wire, or 
forty-five dollars per mile for the six wires. Extra work, such as 
loops and placing the lines in good working order, he was to be paid 
outside of the contract for the same. 

«. Asa matter of fact did the company deliver these materials 
at the points named and pay the freight in all instances ? 

A. No, sir. 

Q. Did you, as an officer of the company, request the plaintiff to 
pay the various items of freight that appear in his bill already 
shown you ? 

A. Yes, sir. 

Q. Did you, as superintendent of the company, request the plain- 
tiff to furnish certain materials referred to in his bill already shown 
you ? 

A. Yes, sir. 

Q. Did this failure of the company to furnish material and pay 
freights cause delays in the prosecution of the work? 
o—de4 
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A. It did, and increased the expense of the same. They were 
compelled frequently to bring material from the southern part of 
Illinois to keep the men at work, and we had to ship material back 

and forth along the line. 
84 (. In what manner did Mr. Vane, the plaintiff, perform 
his contract under your observation ? , 

A. He used extra diligence in performing this work. 

(. Were any instructions given to him by the company as to keep- 
ing his gangs of men together; and, if so, what were they, as to pay- 
ing board, or anything of that kind ? 

A. The only instructions given by me was that we expected funds 
aud materials, and not to disband their gangs of men at present. 

Q. Was not the company to pay the board of these men during 
the delay caused by the company’s failure to furnish material and 
pay freight? 

A. It is my understanding that they should do so. 

(). Were vou aware of the terms of the arrangement that plaintiff 
made with the company under which he turned this work over to 
them ? 

A. After Mr. Vane had completed the majority of the work he 
seized the line and prevented the company from using the wires. He 
had some arrangement with the receivers; Newcome and Smith ; 
the nature of it [ could not state, but the wires were turned over to 
the company after this paper was signed. 

(). You say that the plaintiff rendered vou an account sub- 
85 stantially like Exhibit 1,which has beetishown you. Where 
is that account now ? 

A. I don’t know; I presume at No. 187 Broadway. 

Q. To whom did you deliver that account after approving it ? 

A. James G. Smith, acting general manager. 

Q. Since that time have you had it in your possession ? 

A. No, sir. 

Q. The Mr. Smith you have referred to was also one of the re- 
ceivers of the company, was he not? 

A. He was. 

Q. Has the company ever paid this bill, Exhibit 1, or any part 
thereof, to your knowledge ? 

A. I have no knowledge of its being paid—that is, the balance. 

Q. Can you give the reason why the company did not pay that 
balance ? , 

A. I presume on account of their financial embarrassment. I 
couldn’t get any funds. I used to send for funds, and they refused 
to send me funds. | ' 

©. Take the credits on this bill that Mr. Vane received—were 
they not paid to him by you as superintendent of the company ? 

A. I paid him some money, and some money they sent direct to 
him from New York and charged to my account, but the amount, 

considering the amount of the bill, was very small. 
86 (. After Messrs. Smith and Newcome came in as receivers 
did you continue to act — superintendent of the company ? 
A. I was continued in the employ of the company. 


' 
i 
‘ 


JAMES EK. VANE VS. RICHARD S. NEWCOMBE ET AL., &C. 35 


Q. Were you aware of an arrangement made with Mr. Vane, the 
plaintiff, to finish the work from Hammond to Chicago by the re- 
ceivers? And, if so, state what the arrangement was. 

A. The order for the completion of the wires was sent to James 

t. Doolittle, their counsel. I only know he was to proceed with the 


pent 


Q. Do you know what Mr. Vane, the plaintiff, did in regard to 
that work between Hammond and Chicago and the bringing in of 
the 6 wires east of Hammond into Chicago? If so, state what it 
was. 

A. He completed the six wires through to the city limits of Chi- 
cago. 

Q. (Witness shown Exhibit No. 2 filed in this case.) I show you 
Exhibit No. 2 filed in this case and ask whether you have ever seen 
that account before, as rendered by the plaintiff to the receiver 

A. (Witness examined paper and states:) Yes; this seems to be, 
as near as I can remember, a copy of bill proved by me. 

Q. This balance of $1,898.33 is due to plaintiff? 

A. As near as I can remember without having the original 

bill? 
87 Q. Were you aware, as superintendent of the company, of 
the expenditure of money paid and materials furnished, as 
set forth in this bill by Mr. Vane, the plaintiff? 

A. I was aware of it. 

Q. There are charges here for keeping gangs of laborers on during 
January and February. Were you aware of that being done? 

A. That was done by my order, and the amount is correct. This 
was necessary, as we had tremendous sleet and snow storms, and 
the line- of wires were covered continually. As we had no men at 
our disposal, we had to call on Mr. Vane and his men to do this 
work. 

Q. Was this new work that was done between Hammond and 
Chicago connected with the old work east of Hammond? 

A. It was. In fact, all of his work was done as agreed upon. 

(). Were you not aware of the fact that plaintiff had a stipulation 
with the receivers that the connecting of the new work with the old 
was .to be without prejudice of the plaintiff’s rights in the old 
work ? 

A. There was such a paper, and it was agreed upon by the re- 
ceivers, and I think the paper was sent to Mr. Doolittle, their coun- 
sel, in Chicago, as near as | can remember. 


88 Cross-examination: 


Q. What position did you hold with the Bankers’ and Merchants’ 
Telegraph Company before the appointment of the receivers ? 

A. General superintendent. 

Q. How long did you remain with the receivers ? 

A. Up to July the 10th, 1885. 

Q. When did you cease to actively work for the receivers of the 
B. & M. Co.? 
A. After July 10th, 1885. 
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Q. What was the last thing you did for the B. & M. Co. imme- 
diately prior to the date you have just mentioned ? 

A. I had charge of their interest in Chicago. 

Q. Up to what time have you been paid by the rece ive rs of the 


Bankers’ & Merchants’ Company ? 
The nearest I can remember | received some money on ac- 
count last February.’ 

Q. (Question repeated.) Up to’what time have you been paid in 
full by the Bankers’ & Merchants’ Company ? 

A. I have never been paid in full. 

Q. What was the last time you were paid by them ” 

I received some money in February on account. I have never 
been paid in full. 

Q. You understood you were discharged, did you not? 

A. I never so understood. 
89 Q. Were you not notified by some one that you were dis- 
charged ? 

A. No, sir. 

Q. Did you actively render services for the B. & M. from Feb- 
ruary last to July, 1885, without receiving any compensation ? 

| TS es, sir. 

Q. Can you specify some of the work that you did during that 
period ? . 

A. I remained in Chicago, [ think, until about the Ist of May 
looking after the Bankers’ & Merchants’ interest and as their super- 
intendent. 

Q. Was not a man named Parker their superintendent at that 
time ? 

A. No, sir. 

a And for that time you did not receive any salary, did you? 

I received some money on account in February, but not since, 
as 1 remember. 

Q. Who was the Chicago superintendent of the B. & M up to Ist 
of May last? 

A. I was. 

Q. Are you now in the employ of the Western Union; and, if so, 
how long have you been in their employ ? 

A. I decline to answer. 

Q. Did you not take part in the late raid that was made by the 
Western Union Tel. Co. on the Bankers’ & Merchants’ C ompany ? 

: A. I decline to answer. 
90 Q. Are you not inimicable to the Bankers’ & Merchants’ 
Tel. Co. or to some person interested in it? 

A. I decline to answer. 

Q. Were you present during the whole time this work by Mr. Vane 
was 1n progress ? 

A. Yes, sir; with the exception of about two weeks. 

Q. Do you mean to say that you were on the ground all the time, 
with that exception ? 

A. No, sir; I was not; that is not necessary for an officer, to be on 
the ground, but I was over it several times. 
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Q. Where were you most of the time when this work was going 
on ¢ 

A. Chicago. 

Q. And how many miles is Chicago from the scene of these 
operations ? 

A. 230 miles, and they gradually lessened until they neared Chi- 
cago. Hammond is only 28 miles from Chicago. 

Q. This work of Mr. Vane’s consisted of stringing wires from 
what point to what point? 

A. From Freeport to Chicago through Hammond, and putting on 
arms, stringing six wires. 

Q. Was the original agreement between Vane and the B. & M. 
Company in writing? 

A. Yes; it wasa telegram from Mr. Mott to me for me to in- 

struct Vane to do the work, figures named, which was $45 
91 per mile for six wires, or $7.50 per single wire. 
Q. Have you that telegram ? 

\. The telegram, I presume, Is among my papers. 
@. Who was Mr. Mott? 
A. He was general manager of the B. & M. Company. 


o 


. 
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®. You went over the line when the work was done? 

A. Yes, sir; I did. 

Q. Have you any interest in this controversy ? 

\. Not in the least. 

Q. Has any arrangement been made with you, directly or indirectly, 
that you shall receive any of the proceeds of these sums? 

A. No, sir. 

Q. How many times were you present at the place where the 
work was going on during its progress? 

A. Probably a dozen times, and, in addition, | had my inspectors 
to report. 

Q. Did you ever examine the plaintiff’s bills for work before the 
appointment of the receivers? 

A. Yes, sir; and approved the same and sent them to Mr. Smith, 
the receivers. 

Q. Look at Exhibit No. 1 and see if it represents the work that 
plaintiff did before the appointment of the receivers. 

A. I think Exhibit No. 1 is correct. 

Q. You do not remember positively that is correct ? 

A. Not each item, bit the sum total, I think, is correct. 
92 Q. Do you know how much was paid on that bill, Exhibit 
No.1? 

A. No, sir. 

Q. Therefore you do not know that the credits as therein stated 
are correct ? 

A. No, sir; I do not know as to the amount, as sometimes money 
would be sent direct to Vane and sometimes to myself, but the total 
amount was charged to my account. 

Q. I understand you to say that Exhibit No. 1 is made up of 
numerous bills which the plaintiff represented to the B. & M. Com- 
pany. Is thatit? 


\ 
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A. Yes, sir. 

Q. ‘To whom did he present those bills? 

A. To me. 

Q. In every instance ? 

A. Yes, sir. 

Q. And what did you do with them? 

A. Upon examination, approved of them if I found them correct 
and sent them to J. G. Smith, general manager. 

Q. Before you approved these bill did you visit the scene of op- 
eration and examine the work ? 

A. In some cases I did and in others I had inspectors. 


ROBERT STEWART. 


STATE OF NEw YORK, |... 
City and County of New York, - 
93 I, Charles Nettleton, a duly authorized notary public within 
and for said county of New York, State of New York, duly 
commissioned and sworn, and residing in said city of New York, do 
hereby certify that the above James G. Smith and Robert Stewart, 
witnesses, were by me first duly sworn according to law to testify 
the truth, the whole truth, and nothing but the truth relating to 
said cause; that their depositions were reduced t» writing by E. J. 
Bunker, a clerk in my office appointed by me for that purpose, in 
my presence end under my direction and in the presence of the wit- 
ness and counsel present, who is a disinterested third person, not of 
kin, counsel, or attorney or in any manner interested in the event 
of this suit; that the said plaintiff was present at the taking of said 
depositions, by his attorney, Edward T. Bartlett, Esq., and the de- 
fendants were present at the taking of said depositions, by Henry J. 
Schenck, Esq., their attorney, and said deposition of James G. Smith 
was commenced on the 18th day of July, 1885, at my office, in the 
caption stated, and was completed on the 22nd day of July, 1885, 
and said deposition of Robert Stewart was taken & completed on 
July 27th, 1885, the adjournments therein stated having been by 
direct consent of counsel present. Said depositions were taken at 
my office, No. 115 Broadway, in said city, county, and State of New 
York, on the 18th, 22nd, & 27th days of July, 1885, between the 
hours of 8 o'clock a. m. and 6 o’clock p. m. of those days, respect- 
ively. 
94 And I further certify that [ am not of kin or counsel to 
either of the parties to the before-mentioned cause ; neither 
am I in any way interested therein. 

In testimony whereof I have hereunto set my hand and affixed 
my notarial seal on this 27th day of July, A. D. 1885, at my office, 
in said city, county, and State of New York. 

[seat] CHARLES NETTLETON, 
Notary Public for the City & County of New York, 
in the State of New York. 
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95 Before Hon. W. P. Fishback, master. 
James E. Vang, being first duly sworn, testified as follows: 
Direct examination by Mr. CALKINS: 
' 
| 1Q. State your name, age, residence, and occupation. 
A. 41 years old. My occupation for the last five years has been 
ae telegraph superintendent most of the time. I reside in Kalamazoo, 


Michigan. 

2 Q. You are the petitioner or plaintiff in this case against the 
receivers of the Bankers’ & Merchants’ Telegraph Company, are 
you? 

A. Yes, sir. , 

3 Q. State what employment you were engaged in just prior to 
your connection with the Bankers’ & Merchants’ Telegraph Co. 

A. Back of that I was in the employ of the American Rapid 
Telegraph Co., as superintendent of construction. 

4. Abvut what time did your connection with them begin? 

A. With the Michigan Rapid ? 

5 Q. Yes, sir. 

A. Nearly five years ago. 

6 Q. What did vou do? 

A. I was superintendent of construction. 

7 Q. When did your connection commence with the Bankers’ & 

, Merchants’ Telegraph Co. ? 

A. When they absorbed the American Rapid by mutual agree- 
ment, which I think was in August, 1883. 

Int. 8. Did you have any connection with the construction com- 
pany called the Bankers’ & Merchants’ Construction Company, I 

believe ? 
96 A. I did; yes, sir. 
Int. 9. What connection did you have? 

A. I was superintendent of construction for them for the line 
from Freeport, Ohio, to Hammond, Indiana. 

Int. 10. What was the position you held with them ? 

A. Superintendent of construction. 

Int. 11. Where were you engaged ; on what part of the line? 

A. From Freeport, Ohio, to Chicago, Illinois. 

Int. 12. State in a general way what counection the construction 
company had with the building of the lines of the Bankers’ and 
Merchants’ Telegrapli Co. 

A. They had a contract with the Empire Construction Company 
to build fifteen hundred miles of line. 

, Mr. Mitcer: That contract was in writing, was it not? 

The Witness: Yes, sir. 

Int. 13. Do not state the terms of the contract, but state what they 
did. 

A. They employed me, I think it was, January Ist, 1884, to take 
charge of the building of this line on account of wanting to push it 
through in a certain length of time. The B. & M. folks wished me 
to take charge of it on account of knowing me, I[ suppose. 
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Int. 14. When you say the B. & M. foiks you mean the Bankers’ 
& Merchants’ Telegraph Co.? 
97 A. Yes, sir; the officers of the Bankers’ & Merchants’ Tele- 
graph Co. We proceeded to do the work. I think it was by 
special request of Mr. Dimock and Mr. Mott, the general manager, 
and Mr. A. G. Smith, the assistant general manager, to push the 
lines through to Chicago as fast as possible, and we proceeded to do 
so under my direction, [ buying the material and working the men 
in building the line from Freeport to Hammond. 

15 Q. What I want you to state is what part of the line you were 
connected with under the construction company and when you sev- 
ered your connection with the construction Co. 

A. Under our contract we were to build a 30-foot pole line with 
four wires on it for the B. & M. Telegraph Co. between Freeport and 
Hammond; it was from Chicago, but under a mutual agreement 
they built from Hammond to Chicago—and to push it through as 
fast as possible to get the connection. 

16 Q. When did you sever your connection with them ? 

A. I think about the 8th of May, 1884. I think the work was 
finished about the 9th, but the lines were not formally turned over 
to the Bankers’ and Merchants’ Telegraph Co. until about the 15th. 

17 Q. Of what month? 
98 A. Of May. 

18 Q. Describe the line as finished by “the construction 
company and turned over on the 15th of May. 

A. It was four continuous wires, with offices cut in and opened 
and ready for use. That part was done by the company, and they 
employed men for that; that was not the Banker Company, but the 
telegraph construction company. It was a four-wire line complete 
from Freeport to Hammond—two No.6 and 2 No. 8 placed on a 
four-pin cross-beam at the top of the pole. 

19 Q. About how far is it from Freeport, Ohio, to Hammond, In- 
diana? 

A. About 265 miles. It was 265 or 365 miles. 

20 Q. As we are not familiar with the terms which you use, I 
= ask you to explain what you mean by cutting in the offices. 

It is to run the wires from the office window to the switch- 
board and to connect the wires from the switch-board to the instru- 
ment and setting up the instrument and putting in a local bat- 
tery. 

21 Q. You refer to cutting into the local offices along the line? 

A. Yes, sir. 

22 Q. State how many wires were strung on those poles under 
your superintendency between the points named. 

‘A. Four wires—2 No. 6 and 2 No. 8. 
99 23 Q. Describe them. | 

A. No. 6 is a larger-sized wire than No. 8, and there is 
more conductivity to it. It weighs 580 pounds to the mile, and No. 
8 is less than that. 
24 Q. Now, on the 15th of May you say it was turned over to 


~~ ae 


JAMES E. VANE VS. RICHARD 8. NEWCOMBE ET AL., &¢. 41 


the Bankers’ & Merchants’ Telegraph Co. Will you state by whom 
it was turned over? 

A. By me, as superintendent of construction, in going over the 
line with one of the superintendents of the Bankers’ & Merchants’ 
Company and making a final inspection. We drove the whole 
length of the line with a team. 

25 Q. You acted for whom ? 

A. I was acting for the, Bankers’ & Merchants’ Telegraph Con- 
struction Company. 

26 Q. And the superintendent with whom you were was acting 
for whom ? 

A. He was acting for the Bankers’ & Merchants’ Telegraph 

27 Q. What connection, if any, did you have with the Bankers’ 
& Merchants’ Telegraph Co. about the 15th of May in constructing 
other lines for it? 

A. I was working for them in Chicago on the under-ground line 
and running out and cutting in different offices. 

28 Q. Between what times were you thus employed ? 

A. It was from the Ist of June until the 15th of June. 
100 29 Q. On the 15th of June what were you engaged in? 
A. I had a vacation and went to Michigan for a few days. 

30 Q. After the 15th of June what employment or contract did 
you have with the Bankers’ & Merchants’ Telegraph Co. with re- 
spect to a contract between Freeport and Hammond ? 

A. On the 17th of June, at Ionia, Michigan, I received a message 
from Robert Stewart. (Witness produced message and handed it tu 
Mr. Miller.) 

31 Q. What did you do when you received that mannag from Mr. 
Stewart ? 

A. I took the first train for Chicago. 

32 Q. When you got to Chicago did you find any other message? 

A. Mr. Stewart handed me a message he got from Mr. Mott. 

33 Q. Is this the message (handing witness message)? 

A. Yes, sir. 

Mr. CaLkins: I offer the two messages and ask to have the stenog- 
rapher mark them “A” and “ B.” The two messages are as follows: 


TT B ” 


DaTeD Cuicaaco, June 17, 1884. 
To J. E. Vane, c. o. T. F. Barringer: 
Come to Chicago first train ; your proposition accepted. 


R. STEWART. 
“a. 


Datep New YoOrK, 


17, — 
To R. Stewart: 

101 Let Vane have the stringing work at prices named, with 
the understanding that he shall place the line — good order 


as he goes along. 
E. A. MOTT. 
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34 Q. I notice in the telegram marked “A” the words occur, “ Let 
Vane have the stringing work at the prices named, with the under- 
standing that he shall place the line in good order as he goes along.” 
Had your proposition to the company been submitted in writing 
before this? 

A. It had,in a general way, to J. G. Smith, assistant general man- 
ager; in two letters there were two proposals. 

35 Q. What position did Mr. Robert Stewart have with the 
Bankers’ & Merchants’ Telegraph Co.? 

A. He was general superintendent of the Western Division of the 
Bankers’ & Merchants’ Telegraph Co., with headquarters at Chi- 
ago. 

36 Q. What conversation did you have with Mr. Stewart with 
reference to your contract at the time you went to Chicago to see 
him in answer to this telegram which has been introduced? 

A. When I first arrived in Chicago he said, “ Well, Vane, you did 
not have much vacation, did you? You got back pretty quick.” 
37 Q. Confine yourself to the proposals. 

A. He said, Your proposal is accepted to put up those six wires 
for us for the $45.00 per mile. 


102 Mr. Mitter: Lam objecting to this. That contract was 
either in writing or it was not. 
Mr. Cavkins: It was partly in writing and partly oral. 
Mr. Mitier: Then it is not a written contract at all. 
Mr. CaLkins: We do not claim it is. 
Mr. Mitier: I object to it. 


38 Q. State what he said in reference to the contract and what 
you said in reference to the contract there to Stewart. 

A. Mr. Stewart, as I said before, accepted my proposition at 45 
dollars per mile, and said, “ You to do the work and we to — 
the necessary material and everything in the shape of material : 
the nearest point of delivery free of charge to you, we to pay the 
freight and furnish you m: aterial promptly. The material now is, 
is nearly one-half of it, on the ground and the other will be promptly, 
for our folks want to get the wire through as quick as possible, and 
we will use our best endeavor to have the material promptly on 
hand.” 

30 Q. Was there anything talked of between you and Stewart as 
to the number of gangs of men.‘ 

A. He ‘wanted to know ‘oo many gangs of men I would use 
and put on, and I told him at first two gangs would be enough, 

and he said, You cannot get it through fast enough 
103 with two; and I said, If two will not do we will put on four. 
40 Q. Was any thing said about the time you were to recelve 

your pay as you went along? 

A. At the end of each month for that much. 

41 Q. What did the $45.00 per mile include? 

A. It included stringing 4 No. 6 wires and 2 No. 8; putting the 
cross-arms on and insulators, and then putting the wires on. 
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42 Q. Did it include cutting into those local offices along the 
line? 

A. Yes, sir. 

43 Q. What else did the $45.00 per mile include? 

A. It did not include rane oH else but the stringers and the 
wire. 

44 Q. Was there anything else said between you and Stewart 
about the work that had already been done on the line? 

A. He said he had a gang of men out, and there was some fifteen 
or twenty miles of cross-arms put on, and he said they would throw 
in that work and they would turn that gang over and let me have 
that gang, and he sent his superintendent of construction with me 
and turned that gang over to me. 

45 Q. I will ask you whether each wire that you were putting 
on was to be an independent wire, disconnected from the other 

wires ? 
104 A. The other four? 
46 Q. The other four. 

A. Each wire is independent on a line. 

47 Q. Each wire was then to become what? 

A. An independent wire through. 

48 Q. An independent through wire? 

A. Yes, sir. 

49 Q. On whose poles were these put ? 

A. On the poles of the Bankers’ & Merchants’ Telegraph Co. 

00 Q. On what cross-arms were they strung—on those that were 
already on the poles or on dthers put on by you? 

A. Of those I put on, with the exception of this fifteen or twenty 
miles they had up. 

51 Q. And that was thrown in and you were not to be eharged 
up with that in consideration of your contract ? 

That is correct. 

52 Q. You may state whether these six independent wires in- 
creased the value of that line as a whole. 

A. Most assurdly they did. If one line was worth to them to rent 
$20,000 a year ten wires would be worth more than four. 


Mr. CaLxkins: For the purpose of fixing some dates I offer in evi- 
dence the order of the supreme court of N. Y. appointing the re- 
ceivers in this case, or so much of the record as is on file in 
105 ~=—this case, and also the date of the order authorizing the re- 
ceivers’ certificates to be issued and making them a lien on 

the line; that date is November 3rd, 1884. 


53 Q. You may state whether you were in any way connected 
with the construction company in putting these four wires on the 
poles which you have spoken of. 

A. No, sir; this construction company had finished that line and 
turned it over to the Bankers’ and Merchants’ Telegraph Co. long 
before. 

54 Q. You were acting independent of the construction company ? 

A. Yes, sir. 
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50 Q. Entirely ? 

A. Yes, sir. 

56 @. And had no connection with them ? 

A. Not any. 

57 Q. What time did you begin the work under this contract with 
the Bankers’ & Merchants’ Company to string the wires on the 
pole- ? 

A. (Referring to the book.) June 19th, 1884, was the time they 
were turned over to me. 

58 Q How many gangs of men did you have at work on the 
19th ? 

A. I started one gang with twenty, and it was two or three days 
after that when I started two more gangs. I started them as soon 

as I could get the men in. I left that night and started 
106 that gang, and went from there to Portage, Ohio, and com- 

menced picking up men and getting them together, and 
started from there. 

58 Q. How many gangs of men did you put to work on that line 
from the time you first commenced until you reached the highest 
number ? 

\. I ran four gangs. 

59 Q. How many men in a gang? 

From 12 to 20. . 

60 Q. Which way did you work generally ? 

A. Generally from the east towards the west. 

61 Q. What time did you complete the lines to Lake Station ? 

A. That was the latter part of September. 

62 Q. How many wires were put upon the poles to Lake Sta- 
tion ? 

A. From Freeport Junction to Lake Station I had six. 

63 Q. How far is it from Lake Station to Hammond ? 

A. About 30 or 33 miles. 

64 Q. How long was it before you completed the stringing of the 
wires to Hammond ? 

A. They were not completed because I could not complete them ; 
[ had no material to do it with. 

65 Q. Did you ever complete them ? 

A. Yes, sir. 

66 Q. Did you complete them before the 23rd day of September, 

1884? 
107 A. No, sir; not the six wires. : 
67 Q. What was completed on the 23rd day of September, 
1884—I mean so far as the stringing is concerned ? 

A. I did not get quite done on September 23rd; I did not finish 
until the last of the month. 

68 Q. What time did you get notice of the appointment of the 
receivers ? 

A. I think that was the 23rd or 24th. Mr. Stewart told me. 

69 Q. What was completed at that time? 

A. The six wires were completed to Lake Station and the four 
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completed from Lake Station to Hammond. I dropped two on ac- 
count of not having that size wire. 

70 Q. And it was thirty miles further west to Hammond from 
Lake? 

A. Yes, sir. 

71 Q. As I understand you, all six were strung to Lake Station 
and four were strung to Hammond? 

A. Yes, sir. 

72 Q. Was that done when you got notice of the appointment of 
the receivers? 

A. Not quite finished. 

73 Q. You may state what possession, if any, you held or kept of 


‘those wires after you completed them. 


A. I did not turn them over to the company; I never had con- 
nected them with the main office. 
108 74 Q. What did you do with the west end of the wire? 
A. I grounded it. 

75 Q. What did you do? 

A. They were cut off and the ends joined together and wrapped 
and run down to the ground, and there was a wire laid to the 
ground — if there was a battery put on it, so they could not be 
worked if they should slip in and put on a battery and try and work 
it; and they would have been grounded there. 

76 Q. Then, if I understand you, they were absolutely of no ac- 
count for telegraphing in that condition ? 

A. No, sir. 

77 Q. What, if anything, did you do at Kendallville or near Ken- 
dallville in putting in a loop, and what authority did you have to 
put that in? : 

A. I had authority from Mr. Stewart to run a loop up to the 
town. . 

78 Q. How far was that? 
A. 14 poles. 
79 Q. How far apart? 
A. Thirty-five to — mile. 
80 Q. State whether that was expressed in your original contract 
* whether that was extra. 
A. No, sir; it was not in the original contract. 
81 Q. Was that authority from Mr. Stewart in writing or 
oral? 
109 A. Oral. 
82 Q. State what authority he gave you. 

A. He told me he had authority from New York to have me run 
a loop into Kendallville. He said he had telegraphed to Mr. Smith 
and Mr. Mott and they had authorized him to have it built in for a 
test office there. 

83 Q. What did he say with reference to compensating you for 
that? | 

A. I was to be paid for material and labor. 

84 Q. Was there any price agreed upon between you about how 
you were to be paid ” 
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A. That we agreed upon when he certified to the bill. I showed 
him the bill, what the material cost me, and how much time I put 
in, “es he approved the bill. 

85 Q. Did you attach any of these six wires to local offices along 
that line? 

A. No, sir; I did not at that time. 

86 Q. What time was this work at Kendallville done—before or 
after the receivership ? 

A. Before the receivership. 

87 Q. Were they attached to the local offices at the time you got 
word of the appointment of the receivers ? 

A. No, sir. 

88 Q. State how thev ‘were fixed by you with reference to the at- 

tachment—cutting in, you call it. 
110 A. Some of them were run to the office windows, and I ran 
the operating wires up to the window and I connected the 
outside ones to them, and at other offices they were left on the poles 
away from the office, in a coil, the same as this hanging out here 
(witness referring to wires on the street). There was wire enough 
there to reach to the office when I got ready to put them in. 

89 Q. What was the condition of these six wires at the time of the 
appointment of these receivers ? 

A. The condition was that there were two of them tied together 
around a pole and were grounded at Lake Station, or about two hun 
dred poles east of Lake Station, and the other four were grounded at 
Hammond. 

90 Q. As to the local offices ? 

A. They were not cut into any of the local offices. 

91 Q. And as to the local offices, they were in the condition you 
have just described ? 

A. Yes, sir. 

92 Q. State whether you were solicited—and, if you were, by 
whom—to vield the possession of those wires and connect them. 

A. There was a pool formed after the receivers were appointed, 
and Mr. Parker was the superintendent and managing it, and after 
Mr. Zeublin went out Mr. Parker wanted to use them, and I told 

him I could not let them be used. 
111 93 Q. Why? 
A. Because I would be giving up my possession of them. 

94 Q. Why were you holding possession ? 

A. Because I was afraid I would not get my pay. 

95 Q. Were you solicited by any other person or persons to deliver 
possession of the wires; and, if so, by whom? 

A. Mr. Patten, the manager in Chicago, wanted to use them when 
some of the others were down. 

96 Q. Who was Mr. Patten ? 

— He was the manager of the Chicago office from the pool office. 

7 Q. Were you solicited by Mr. Doolittle ? 

A Not at that time. | 

98 Q. Were you subsequently ? 

A. Yes, sir. 


ll 
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99 Q. Who did Mr. Doolittle represent ? 

A. The receivers. 

100 Q. He was the attorney of the receivers ? 
A. Yes, sir. 


Mr. CaLKIns: For the purpose of proving that I will at this point 
introduce the following letters*from Mr. Doolittle and the following 
dispatches from the receivers, Exhibits “C,” “ D,” “ E,” and “ F.” 

Mr. CaLkrins: I also introduce the letters to show the authority 
for the contract hereafter to be mentioned. 


sé G= 
Datep New York, Nov. 6, 1884. 


To J. E. Vane: 


Telegraph to James R. Doolittle, Jr., Chicago, and ask him 
112 if wire and Peoria cable has been released. If so, you can at 


once go to work. 
NEWCOMBE & SMITH, Receivers. 
ad | 


Cuicaao, Iit., Nov. 26, 1884. 
My Dear Stir: Receivers have authorized changing cross-arms 
and urge the work at the greatest speed. Put on every available 
man you can get. Had we better not get Hopkins at work, too? 
Have telegraphed for cross-arms to St. Louis. 


Yours, DOOLITTLE. 


J. E. Vane, Blue Island. 
x 


CHICAGO, IL. Oct. 21, 1884. 


My Dear Sir: Yours of the 19th is at hand. Nothing definite 
has come yet. You had better make upa list of ali your labor bills 
and be prepared to present it. 

It will not be necessary for you to be here before or on the first 
Monday of Nov. ‘Shat isa mere form. 1 will see to it that no dis- 
advantage results to you, whether you are here or not. You had 
better be at home election day and save your country. 


Yours truly, J. R. DOOLITTLE. 
J. E. Vane, Esq., Kalamazoo, Mich. 


113 “Pp” 


Datep Cuicaao, Nov. 8, 1884. 
To J. E. Vane: 


Come here at the earliest practicable time. Answer. 
J. R. DOOLITTLE, Jr. 


101 Q. I will ask you to look at the paper which I hand you and 
state whether or not it was given to you in pursuance of the contract 
which seems to be indicated in it (handing witness paper). 
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A. In response to that telegram, when I arrived in Chicago and 
found Mr. Doolittle, I went to his office and met him, and he says, 
“ Here, Vane, I never leave any bars down and I want this thing 
secured; I want you to sign this contract,” and I said, “ Mr. Doo- 
little, there never has been any such thing as that in my corre- 
spondence with the receivers,” and he said, “ You may claim when 
you get the wires from Chicago to Hammond you won’t connect,” 
and he says, “We want some guarantee if we expend some fifteen 
or twenty thousand dollars to extend these wires to Hammond that 
we can have the use of those that you have.” 

102 Q. What did you tell him? 

A. I told him from the start that I had no agreement to do it. 

103 Q. What did it culminate in, and what was the determina- 

tion of it? 
114 A. The determination of it was I went to New York to find 
out about it. I was instructed in the meantime to go on and 
do the work. 

104 Q. What work were you engaged at? 

A. Stringing the wires from the cable pole to Hammond to meet 
these wires. : 

105 Q. That was under your contract with the receivers? 

A. Yes, sir. 

106 Q. What was the determination of this agreement which I 
put in your hand and by you accepted? How cafhe you to accept 
it? 

A. I accepted it upon the receivers signing it. 

107 Q. State whether at the time this was signed you still had 
possession of those wires. | 

A. Yes, sir. 

108 Q. State whether or not you had refused to deliver them to 
the receivers. 

A. I had, sir. 

109 Q. State whether or not you delivered them afterwards, and 
why you delivered them. 

A. I delivered them afterwards upon this contract. 

110 Q. The one to which we have just been referring? 

A. Yes, sir. 

111 Q. Was that the inducing cause? 

A. Yes, sir; that they would protect me. 


Mr. CaLktins: I will put them in, “ Exhibits G and H.” 


115 —" 
Cuar1caoo, Iiu., Nov. 12th, 1884. 

It is hereby agreed and understood that the telegraph wires on the 
poles of the Bankers’ and Merchants’ Telegraph Company in the State 
of Indiana, which werestrung by J. E. Vane and upon which he claims 
a lien, shall be connected up with the wires of the said company from 
Hammond, Indiana, to Chicago, Illinvis, now constructed and to be 
constructed, and shall be used for telegraphic business by the re- 
ceivers of said company ; but it is also expressly understood that 
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such use of said wires shall not be construed in any way or to any 
extent as impairing or interfering with the lien of said Vane 


thereon. 
RICHARD S. NEWCOMBE, 
JAS. G. SMITH, Receivers. 


“. 
Nov. 20rn, 1884. 


To J. E: Vane, Hammond, Ind.: 

The agreement which I drew up has been signed by receivers and 
returned to me. When will you bein? ‘The St. Louis cross-arms 
will be shipped as you wish. 


J. R. DOOLITTLE, Jr. 


Mr. Mitier: Are you claiming anything for work done after the 
receivership or only for work done for the company 4 
Mr. CaLktns: For both. 
116 Mr. CaLkrns: At this point I will putin the following origi- 
nal mechanics’ liens, with the endorsement of the recording 
by the recorders of each of the different counties. 

Mr. Mitier: They can go in subject to an objection. I do not 
think he occupies a relation that brings him within the provision 
of the statute, and I object tothem for that reason. The statute pro- 
vides for a lien for employees, and I say that does not cover a lien 
of this kind. 


“Exnrisits I, J, K, L, M, N, ann QO.” 
“oT” 
M chanics’ Lien. 


Ree’d for record Sep. 19, 1884, 11 a. m., and recorded in Me- 
chanics’ Lien Record No. 1, page 127. 
RICHARD W. PRICE, 
Recorder, Lake Co., Indiana. 


és Re 


Notice is hereby given to the Bankers’ and Merchants’ Telegraph 
Company, incorporated and organized under the laws of the State 
of New York, doing business in the county of Lake, in the State of 
Indiana, and all others interested : 

You are hereby notified that I, James E. Vane, intend to hold a 
lien upon the poles and wires strung thereon, the switch-boards, 
telegraph instruments and batteries, and all other fixtures and prop- 

erty, together with all the earnings of said company in said 
117 + county of Lake. I hold this lien for work and labor done 
and performed and materials furnished in the construction 
of their line of telegraph through said county for said company and 
at their special instance and request for the sum of sixteen thousand 


7—394 


ee 
% 
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on and after the fifteenth day of June, 1884; that he intends to 
hold this lien upon all the poles, wire, strung or unstrung, in rolls or 
bails, switch-boards, telegraph instruments and batteries, whether 
in use or not, and all other fixtures and property belonging to said 


' 
dollars ($16,000). The labor was performed and materials furnished 3 


company in said county, together with all the earnings thereof, | 
until his claim is paid and satisfied 
Sept. 15, 1884. our 
JAMES E. VANE. | 
<< ig 4 - 
J. Q 


Notice of Mechanics’ Lien. 


Received for record this 19th day of September, 1884, at 8 o’clock 
a. m., and recorded in Mechanics’ Lien Record No. 2, on page 133. 
WM. ©. WELLS, | 


Recorder of Porter Co., Indiana. 


Notice is hereby given to the Bankers’ and Merchants’ Telegraph 

Company, incorporated and organized under the laws of the State 

of New York, doing business in the State of Indiana, in 
118 Porter county, in said State, and all others interested: ) 
You are hereby notified that I, James E. Vane, hereby in- 
tend to hold a lien upon the poles and wires strung thereon, the 
switch-boards, telegraph instruments and batteries, and all other 
fixtures and property, together with all the earnings of said com- 
pany, in said county of Porter. I hold this lien for work and labor 
done and performed and materials furnished in the construction of 
their line of telegraph through said county for said-company and 
at their special instance and request for the sum of sixteen thou- 
sand dollars. The labor was performed and materials furnished on 
and after the fifteenth day of June, 1884; that he intends to hold 
this lien upon all the poles, wire, strung and unstrung, in roles or 
bails, switch-boards, telegraph instruments and batteries, whether 
in use or not, and all other fixtures and property belonging to said 
company in said county, together with all the earnings thereof, 

until his claim is paid and satisfied. 
September 15th, 1884. 


; = 


J A M ES Ke. V A N E. 
me ey 


James BE Vane. Lien. 
STaTeE OF InbDIANA, La Porte County: ( 


Filed for record at 11 o’clock a. m. September 18, 1884, 
119 and recorded in Miscellaneous Record No. 4, on page 120... 


D. J. MCMURRAY, R., C. L. 


Notice is hereby given to the Bankers’ and Merchants’ Telegraph 
Company, incorporated and organized under the laws of the State 
of New York, doing business in the State of Indiana, in the county 
of La Porte, and all others interested : 


‘ 


; 
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You are hereby notified that I, James E. Vane, hereby intend to 
hold a lien upon the poles and wires strung thereon, the switch- 
boards, telegraph instruments and batteries, and all other fixtures 
and property, together with all the earnings of said county, in the 
county of La Porte. I hold this lien for work and labor done and 
performed and materials furnished in the construction of their line 
of telegraph through said county for said company and at their 
special instance and request for the sum of sixteen thousand dollars 
($16,000). The labor was performed and materials furnished on and 
after the fifteenth day of June, 1884; that he intends to hold this 
lien upon all the poles, wire, strung and unstrung, switch-boards, 
telegraph instruments & batteries, whether in use or not, and all 


_ other fixtures and property belonging to said company in said 


county, together with the earnings thereof, until his claim is paid 
and satisfied. 
Sept. 15th, 1884. 
JAMES E. VANE. 


120 “a 
Mechanics’ Lien. 


Received for record this 18th day of September, 1884, at 1 o’clock 
p. m., and recorded in Miscellaneous Record D, on page 303. 
T. M. HOWARD, 
Recorder, St. Joseph County. 


Notice is hereby given to the Bankers’ and Merchants’ Telegraph 
Company, incorporated and organized under the laws of New York, 
doing business in the county of St. Joseph, in the State of Indiana, 
and all others interested : 

You are hereby notified that I, James E. Vane, hereby intend to 
hold alien upon the poles and wires strung thereon, the switch- 
boards, telegraph instruments and batteries, and all other fixtures 
and property of said company, together with the earnings of said 
company, in said county of St. Joseph. I hold this lien for work 
and labor done and performed and materials furnished in the con- 
struction of this line of telegraph through said county and at their 
special instance and request to the amount of sixteen thousand dol- 
lars ($16,000). The labor was performed and materials furnished 
on and after the fifteenth day of June, 1884; that he intends to 
hold this lien upon all the poles, wire, strung and unstrung, switch- 

boards, telegraph instruments and batteries, whether in use 
121 or not, in said county of St. Joseph, with the earnings thereof, 
until his claim is paid and satisfied. 

September 15, 1884. 

JAMES E. VANE. 


“e  Y 


Received for record Sept. 18, 1884, at 2 o’clock p.m. Recorded in 
Miscellaneous Record No. 3, at page 505. 


J. W. KOONTZ, R., E. C. 
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A. It does upon the receivers’ account. 

114 Q. You applied that $1,000 upon the receivers’ account ? 

A. Yes, sir. 

115 Q. And Mr. Doolittle handed you $1,000 to apply on the back 
account ? 

A. The receipt I signed for $1,000 read that way: “ On account 
of construction from Freeport to Chicago.” 

Mr. Mitier: Your balance is $15,069.52, not counting that ? 

The Wirness: I did not count that. 

Mr. Miititer: The balance of the old account is $15,069.52, net 

crediting the old account with that? 
126 The Witness: Yes, sir; I thought it wasan error at that 
time, and I did not put it in my books In that way. 

116 Q. Will you state to the master whether the items which ap- 
pear upon this account were submitted to Mr. Stewart, the superin- 
tendent: and, if so, what, if anything, was done by him with refer- 
ence to that ? 

A. Part of them were turned over to Mr. Stewart at various times, 
and I got credit for them from him while he was superintendent for 
the telegraph company, and on or about the 2nd or 3rd day of Oc- 
tober he came to Chicago and wanted I should make out all my bills. 
He was then representing the receivers, and then and there, in Mr. 
Doolittle’s office, he accepted and signed all my bills’ 

117 Q. What do you mean by accepting and signing ? 

A. He approved them as superintendent for the receivers or the 
receivers agent. 

118 Q. What became of them? 

A. They were sent to New York, to the receivers. 

119 Q. Are those the bills you asked them to produce the other 
day ? . 

A. Yes, sir. 

120 Q. How did the bills differ in amount from these? 
127 A. They did not differ in amount from these. The suin 
total was the same. 

121 Q. The sum total of your indebtedness appears the same on 
this bill that he approved as they do on these? 

A. Yes, sir—no. I beg your pardon. 

1214 Q. I mean the company’s indebtedness to you. 

A. On those bills it did not, because there was some of the freight 
bills I turned over before. At the end of each month I turned over 
bills I had in the month previous and I would get credit for them. 

122 Q. What I want to know is the fact whether the sum- total 
on the bills are the same. 

A. That he approved ? 

123 Q. And that were sent in to the company showing their in- 
debtedness to you to be what this exhibit shows. 

A. Here is a copy of those that he signed just as he signed them— 
each bill. 

124 Q. I am asking you about the total. 
A. I want to know whether you think I mean that I turned in 
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those bills that were previously turned over and he signed them, 
because he did not, because those had gone in before. 

125 Q. Those had been signed before? 

A. Yes, sir. 

126 Q. They had preceded the final one ? 

A. Yes, sir. 

127 Q. And the total amount was the same? 
128 A. Yes, sir. 

128 Q. You now look upon “ Exhibit No. 2” filed with 
your petition and state what that represents. 

A. That represents the work that was done for the receivers and 
the money which was paid on account of that work and the balance 
- that was due. 

129 Q. Now, you may state what arrangement or contract you 
had with the receivers after they were appointed to do or perform 
any work on that line. 

A. The receivers wrote to mein Kalamazoo to know what I would 
do the work for—to string six wires from Hammond to Chicago 
and finish them. They were in an unfinished condition, you 
' know. 

130 Q. State whether this is the letter you refer to (calling wit- 
ness’ attention to letter). 

A. Yes, sir. 


Mr. CaLkins: I offer the following the following two letters. (The 
letters were marked “ P” and “Q” by the reporter and are as follows:) 


éé P ? 


New York, Oct. 20th,1884. 
J. E. Vane, Esq., Chicago, Ills. 

Dear Str: I understand from Mr. Stewart that it requires but 

about 3 miles of 2-wire line to be strung to carry 2 of the new wires 

to the junction with the cable at Chicago, and that it 
129 requires but 5 miles more of 2 wires to take 2 more wires 

to the junction with the cable. Thus by stringing 16 miles 
of wire we would complete 2 additional wires through to Chicago; also 
the other 2 wires are within 35 miles of the cable, and also that you 
have, as he understands, enough wire free from attachment to com- 
plete this line. 

Will you give me at once an estimate of what it will cost to make 
this connection complete, and I will endeavor, as I think I can do, 
to obtain money for this special purpose. You understand that we 
ure making arrangements as fast as possible to pay off the old ace’ts 
of the B. & M. Teleg’h Co., and I trust that this matter will be in 
such shape in the coming fortnight. But for thisspecial work above 
‘mentioned I would have to provide a fund on the part of the re- 
ceivers, but it must be used for that special purpose only. 

Are the above facts in reference to the condition of the line cor- 
rect and can you undertake this work, at what price, and how soon 
can it be finished? Please reply promptly. 

Yours truly, JAS. G. SMITH, Receiver. 
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New York, Oct. 25th, 1884. 
J. E. Vane, Esq., 417 Dutton St., Kalamazoo, Mich. 

DeAR Str: Your letter of Oct. 20th received. We would like to 
have you proceed at once to complete the six unfinished wires to 
our cable connection in Chicago at the price you name, $2,500, we 

furnish the necessary wire, you to put in additional poles you 
mention and to the trimming, going, and other work mentioned 
in your letter. I wish you would give me at once a statement of 
exactly what wire is required of both size- beyond what you have 
on hand and points of distribution. [ fear the wire on the St. Louis 
route is under attachment and we may be unable to get hold of it. 
If you know to the contrary please advise me. Inquire of Mr. Doo- 
little about this. We will not at present undertake to rebuild the 
line from the junction to the cable, as the present poles will bear 
the additional wire well enough for the present. 

Yours truly, R. S. NEWCOMBE, 
JAMES G. SMITH, 


Receivers. 


131 Q. State if that is ae letter you refer to (calling witness’ 
attention to “ Exhibit Q’ 
131 A. Yes, sir; they w: a A an explanation® about how the 
wires stood and what condition they were in. 
132 Q. State the arrangement you made with them. 
They were to pay me $2,500.00 for finishing those wires from 
Hammond to the cable pole, and I was to put in a few extra poles. 
g Q. Where is the cable pole? 
In Lake, Cook county, about five miles from the post office, 
ae at the end of the cable system. 

134 Q. What work were you to perform ? 

A. I was to string six wires and put'in a few extra poles to 
strengthen a corner and put in some guides on corners where they 
were weak, and do something that they were to pay for. 

35 Q. How many miles was that? 

A. About thirty-five miles. 

137 Q. How much were you to receive for that work ? 

A. $2,500.00. 

138 Q. On the bill I show you you have a charge for other serv- 
ices and for other work. Make an explanation of what that repre- 
sents. 

A. They wanted to change cross-arms, and then from the junction 
the board of trade line to the cable poles—seven miles—putting 


the extra cross-arms and bringing in some extra lines from’ 


132 St. Louis; and Mr. Doolittle asked me if it could not be done 

on these small poles, and I told him the way I thought it 
could be done would be to change the arms, insulation, and he asked 
me how much it would cost to do it, and I: to! ld him I would do it 
for $400.00. 


; 
; 
’ 
’ 
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139 Q. State whether that is the amount referred to in the other 
letter heretofore put in by Mr. Doolittle. 

A. Yes, sir. 

140 Q. State whether you agreed to put in this extra work for 
that sum. 

A. Yes, sir; I did. 

141 Q. State whether you did the work. 

A. Yes, sir. 

142 Q. What else is there upon that bill that is not in the origi- 
nal contract? 

A. Purchasing and putting on five hundred arm braces. Those 
were long, ten-foot arms, eight pins, and the poles were so small 
that the end dropped down and we put iron braces up and put on 
five hundred of them at ten cents each. 

143 Q. Who did vou agree to do that work for? 

A. Mr. Smith. This is a telegram authorizing the purchase of 
them. (Telegraph shown.) 

144 Q. Look upon that and see if it refers to them. 

A. Yes, sir. 

145 Q. Does that refer to the same? 

A. Yes, sir. 

133 (The telegram was introduced in evidence and marked 

“ Exhibit R,” and another telegram was introduced in evi- 
dence and marked “ Exhibit 8;” also another telegram referring to 
the same subject and marked “Exhibit T,” the telegrams being 
in the words and figures following: | 


“a 
DatEeD —— —. 
To J. E. Vane: 
Better get arm braces and put them on. 
J. G. SMITH, A. G. M. 
el 
DATED CHICAGO, —— —., 
To J. E. Vane: 
Change in cross-arms authorized; push work everywhere and 
anyhow. 


J. R. DOOLITTLE, Jr. 


Datep New York, —— 12. 


To J. E. Vane: 

You had better string No. six, putting it in place where No. six 
would go on the arm, and connect the number eight with the No. ‘ 
six. and so utilize the wire, as | do not know how soon we shall be 
able to furnish the No. eight, but it can then be strung in its 
proper position. I want to get the connection through soon as pos- 


sible. 
J.G. SMITH, A. G. M. 


8—334 
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137  Depositions taken before me, George W. Vultee, a notary 

public within and for the county of New York, in the State 

of New York, pursuant to the annexed notice, at the time and 

place therein specified, to be read in evidence on behalf of the re- 

ceivers in the above-entitled action, pending in the circuit court 
of the United States for the district of Indiana. 


New York, October 26, 1885—3 p. m 
Present: Edward 'T. Bartlett, Esq., for petitioners; Robert H. 
Griffin, Esq., for receivers. 


EpWARD S. Picort, being duly sworn and ex xamined by Mr. GRIF- 
FIN, testifies as reg 


@. What is your name? 

A. Edward 8. Pigott. 

Q. And what is your business ? 

A. I suppose you can call me an accountant. 

Q. What has been your business for the past two years’? 

A. Book-keeper and accountant. 

Q. And in whose employ, if any person, have you been ? 

A. The Bankers’ and Merchants’ Telegraph Company. 

aa Were you also in the employ of the receivers of the property 

f the Bankers’ and Merchants’ Telegraph Company ? 

A. Yes; of each receivership. 

Q. You were in the employ of each receiv ership ? 

A. Yes, sir. 
138 Q..Of the receivership of Messrs. Newcombe & Smith in 
the day action, the same gentlemen in the De Haven action, 
and of Receiver Butler ? 

A. Yes, sir. 

Q. And in what capacity were you employed under those differ- 
ent receiverships ? 

A. Cashier and book-keeper, they called me. 

Q. Did you, as book-keeper or cashier, have charge of the books 
of the receivers’ certificates during that time? 

A. Yes, sir. 

Q. Do you know if any receivers’ certificates were issued during 
the term of any of these receiverships? 

A. Yes, sir. 

. Whose duty was it to fill up the blanks in these receivers’ cer- 
tificates and the stubs attached to them, if there were any ” 

\. I was deputed to fill out the certificates signed by the receivers. 

Q. And you so did in each instance ? 

A. Yes, sir. 

Q. Have you the books of the receivers’ certificates with you? . 

A. Yes, Sir. 

Q. Have you examined those books _ from them drawn up and 
prepared any list of receivers’ certificates issued under those differ- 
ent receiverships ? 

A. Yes, sir; I have. 


~ 
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139 Q. You examined those books and prepared, as you have 
said it has been, the amount of receivers’ certificates issued 

under all the receiverships ? 

A. Under each and under all. 

(). Under all—the total—first ? 


Objected to as incompetent and immaterial. 
Question withdrawn. 


Q. Can you, from your own knowledge, tell me the total amount 
of receivers’ certificates issued in the different receiverships ? 

Witness: All told, you mean? 

CouUNSEL: Yes. 

A. $732,802.06. 

Q. Into how many classes do you divide all these receivers’ cer- 
tificates? A. Do you make any distinction between the receivers’ 
certificates issued ? 

A. Yes, sir; I made a distinction as to the amount of general cer- 
tificates issued by Newcombe and Smith, the first receivers, and also 
the amount of special certificates issued by the same receivers. 

Q. What amount of special receivers’ certificates were issued. 


(Objected to as incompetent and immaterial and not the best evi- 
dence.) 


7 


A. The issue of the special certificates amounted to $130,000. 
Q. Do you know that, from your own knowledge, to be the fact? 
A. Yes, sir. 
140 Q. Will you please look at this paper I now hand vou and 
tell me whether that is a copy of the special receivers’ cer- 

tificates ? 

A. Yes, sir; that is the correct copy. 

Mr. GrirFin : I offer this in evidence. 

Mr. Bartierr: I object to it as incompetent and immaterial and 
not the best evidence. 


It is marked “Exhibit No. 1, October 26th, 1885, George W. 
Vultee.” 


Q. How many of these special receivers’ certificates were objected ? 


Objected to as incompetent and immaterial and not the best evi- 
dence. 


A. $130,000. 

Q. Were those $130,000 comprised in one or more certificates ? 

A. In more than one. 

Q. How many, sir? 

A. They are numbered from 1 to 16, inclusive. 

®. What was the date of the first of those certificates issued ? 

A. They were all issued under one date, November 11, 1884. 

Q. To whom were they issued? — 

A. They were issued to A. J. Baldwin. 

Q. Can you tell me of your own knowledge what amount of gen- 
eral receivers’ certificates were issued by Newcombe and Smith ? 
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Objected to as incompetent and immaterial and not the best evi- 
dence. 
14] A. Yes, sir; $470,052.06. 

Q. Please look at this paper I now hand you and tell me 

whether that is a copy of the general receivers’ certificates. 

A. Yes, sir; that is a correct copy. 

Mr. Grirrin: I offer this in evidence. 

Objected to as immaterial and incompetent and not the best: evi- 
dence. 

[t is marked “ Exhibit No. 2, October 26th, 1885, George W. Vul- 
tee.” 

Q. What is the date of the first general receivers’ certificates issued 
by Newcombe and Smith ? 

A. January 12, 1885. 

Q. And what is the date of the last general receivers’ certificates 
issued by Newcombe and Smith ? 

A. February 27th, 1885. 

Q. State, if you can, from your own knowledge the amount of 
receivers’ certificates issued by Receiver Butler. 


Objected to as incompetent and immaterial and not the best evi- 
dence. 

A. The amount of certificates issued by Mr. Butler as receiver was 
$132,750. 

©. And what was the date of the first certificate issued by him ? 

A. The first certificate issued by him was March 14, 1885. 

®. And the last one? 

A. The last one was signed by him on May 11th, 1885. 
142 Q. All the other certificates issued by Butler were issued 
between the two dates last mentioned by you? 

A. Yes, sir. 

Q. And all the other receivers’ certificates issued by Newcombe 
and Smith were issued between the 12th day of January and the 
27th of February ? 

A. Yes, sir. 

Q. Do you know where the originals of all these receivers’ certifi- 
cates are? ! 

A. No, sir; they are in circulation, but I can’t tell in whose hands 
they are. 

By Mr. BARrtTLetTr: 

Q. Do I understand you that you filled out all the stubs and cer- 
tificates for all the receivers’ certificates issued by the various re- 
ceivers ? | 

A. Yes, sir. 

Q. Without exception ? 

A. All that we used. There were two filled out in the hand- 
writing of Mr. Newcombe himself, but they were not used; they 
were afterwards cancelled. 


all 
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Q. I understand that you filled out the stubs and certificates of all 
that were used ? 

A. Yes, sir. 

Q. Did the various receivers use one certificate book, or was there 

a book for each set of receivers? 
143 A. There was one book for the general certificates and one 
for the specials. 

Q. The book for the special ceftificates you have with you in court 
to-day ? 

A. Yes, sir. 

Q. And the book for the general certificates you have with you in 
court to-day? 

A. Yes, sir; that is also here. 

Q. This list that you have produced here and that has been offered 
in evidence embodies the entries in these two classes of certificates 
as described by the certificate books ? 

A. Yes, sir. 

Q. And the whole of them? 

A. Yes, sir. 

(). And no more? 

A. No, sir; no more. ! 

Q. You have testified of your own krowledge that $732,802.06 of 
certificates were issued. Do you speak in that connnection from 
memory or from the entries as you find them in the books? 

A. I speak from the entries in the books, sir. 

Q. What relation did A. J. Baldwin sustain to the Bankers’ and 
Merchants’ Telegraph Company, to your knowledge? 

A. My knowledge is that there was a contract between the Bank- 
ers’ and Merchants’ Telegraph Company and Mr. Baldwin to con- 

struct some lines west. I don’t know of my own knowledge. 
144 The contract business was out of my province. 
Q. Do you know what portion of the line he was to con- 
struct west? 

A. No, sir; I do not. 

Q. Do you know whether or not he was a member of the Mer- 
chants’ Telegraph Construction Company ? 

A. I have heard that he was president of that company, but I 
don’t know of my own knowledge. 

Q. Were these special certificates 1 to 16 issued to A. J. Bald- 
win individually ? 

A. Well, that I couldn’t say positively. My impression at the 
time was that it was on account of the coutract. I don’t know of 
my own knowledge. 

Q. Will you open the special certificate book and read, if you 
please, the form of receipt that Mr. Baldwin executed ? 

A. Yes, sir. The number of the stub corresponds with the cer- 
tificate itself; then to whom it is issued, and the amount, $10,000, 
and the date, November 10,1880; “for” is left in blank; and then 
“ Received the above certificate;” and it is signed A. J. Baldwin, 
November 11, 1884. 
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Q. Are all the sixteen certificates duplicates of that entry on stub 
No. 1? 
A. With this exception, that there is a certain number of $10,000 
denomination and a few of $5,000 denomination. 
Q. With that exception they read the same? 
145&146 A. Yes, sir. 
(). They are receipted for by A. J. Baldwin? 
aa Yes, sir. 


sy Mr. GRIFFIN: 


Q. Do you know in what action the special receivers’ certificates 
were issued ? 

Objected to as incompetent and immaterial und not the best evi- 
dence. 

A. I don’t carry that in my mind. I can give you the date of 
the order of the court. 

(. Do you carry that in your mind? 

A. I see that right before me. 


(). Under what date was that? i 
Objected to as incompetent and immaterial and not the best evi- | 
dence. 


te 
A. Special receivers’ certificates, pursuant to order of the supreme 
court dated November 38, 1884. 


Mr. Grirrin: I now offer in evidence copy order bearing date on 
the 3rd day of November, 1884, in the action of Austin G. Day 
against The Bankers’ and Merchants’ Telegraph Company, such copy 
order being exemplified. 


Objected to as incompetent and immaterial. 

Said paper is marked “ Exhibit No. 3, October 26th, 1885, George 
W. Vultee.” 

Q. Do you know the date when Messrs. Newcombe and Smith 
were appointed receivers in the Day action? 

Objected to as incompetent and immaterial and not the best evi- 
dence. 

147 A. They commenced the receivership, I believe, on the 
23rd of September, 1884. 

Mr. Grirrin: I offer in evidence exemplified copy order filed 
September 23, 1884, in the action of Austin G. Day against The 
Bankers’ and Merchants’ Telegraph —, appointing Messrs. Richard 
S. Newcombe and James G. Smith receivers of said company. - 


Objected to as incompetent and immaterial. 
Said paper is marked “ Exhibit No. 4, October 26th, 1885, George 
W. Vultee.” 


Q. State, if you can, when Messrs. Newcombe and Smith were ap- 
pointed receivers of the Bankers’ and Merchants’ Telegraph Com- 
pany in the action of De Haven against that company. 
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Objected to as incompetent and immaterial and not the best evi- 
dence. 


A. Iam not able to answer that date. I thought the receivership 
was continuous from the day they qualified, September 23, 1884. 
I was not aware of any interruption to the term of the receiver- 
ship. 

Mr. GrirritH: I offer in evidence exemplified copy of the judg- 
ment entered in the action of Alexander nf De Haven against The 
Bankers’ and Merchants’ Telegraph Company whereby the receiver- 
ship of the aforesaid Newcombe and Smith was continued in the 
De Haven action. 


Objected to as incompetent and immaterial. 
148 Said paper is marked “ Exhibit No. 5, October 26th, 1885, 
George W. Vultee.” 
Q. Do you know the date of the appointment of Mr. Butler as re- 
ceiver ? 
Objected to as incompetent and immaterial and not the best evi- 
dence. 


A. I believe it wason March 4th or 3rd, 18865. 


Mr.Grirrin: I offer in evidence an exemplified copy order entered 
in both of the last above named actions discharging Receivers New- 
combe and Smith and substituting Mr. James B. Butler in their 
place and stead as receiver. 

Objected to as incompetent and immaterial. 

Said paper is marked “ Exhibit No. 6, October 26, 1885, George 
W. Vultee.” a 

Adjourned to October 28th, 1885, at 2 p. m. 


New York, October 29, 1885—2 p. m. 
Present: Same parties. 


Epwarp 8S. Picort’s examination continued by Mr. GRIFFIN as 
follows: 


©. You testified, Mr. Pigott, at the last session, that all the re- 
ceivers’ certificates were filled out by you, and that all the stubs 
attached to them were filled out by you. Will you please tell us 
now to whom and on what dates and for what amounts certificates, 
1 to 5, both inclusive, were issued. 


Objected to as incompetent, immaterial,and not the best evidence. 


149 A. They were issued in the denomination of $10,000 each 
for cash, less ten per cent. 

Q. And to whom were they issued ? 

A. They were taken by Dellotte & Durand. 

Q. Are they bankers and brokers in this city? 

A.. They are stock brokers. 

Q. Those certificates issued to Dellotte & Durand, as well as all the 
other receivers’ certificates, are in circulation, are they not ? 
9—04 
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A. Yes, sir. 

Q. The company has parted with the possession of them ? 
A. Yes, sir. 

Q. Now please state as to certificates 6 and 7. 


(Same objection.) 


A. Certificate No. 6 was cancelled. No. 7 was also cancelled. 

Q. To whom was certificate No. 8 issued ? 

(Same objection.) 

A. Certificate No. 8 was issued for $25,000 to George D. Roberts 
for the surrender of a note of that amount and collateral security. 

Q. Whose note was it? ; 

A. It was a note of the Bankers’ and Merchants’ Telegraph Com- 
pany. ) 

Q. What was the date of the issue of that certificate to Roberts? 

A. It was dated January 23, 1885. 

Q. I omitted to ask you for the dates of certificates 1 to 5. 


(Same objection.) 


A. They were dated January 12, 1885. 
150 (). Now, as to certificate No. 9. 


(Same objection.) 


A. Certificate No. 9 was issued on January 23rd, for $4,026, to F. 
W. Jones, who had a bill or two or three bills against the company. 
They were sold to him at 90. 

Q. For what was his bill? : 

A. For the use of patents and some things of that description. 

Q. Please state in the same manner as to certificate No. 10. 


(Same objection.) 

A. No. 10 was cancelled. 

Q. Please state in the same manner as to certificates Nos. 11 to 41, 
both inclusive. 

(Same objection.) 


A. Certificates Nos. 11 to 41 were issued for $5,000 each, amount- 
ing in the aggregate to $155,000. 

Q. What was the date of those certificates ? 

A. January 30th. 

Q. And to whom were they issued ? 

A. They and some others were issued to Alfred Sully and W. S. 
Myton, who held notes of the company to the amount of $441,600. 

Q. Which were the other certificates that were issued to Mr. Sully 
and Mr. Myton? 


(Same objection.) 


A. Certificates Nos. 42 to 52 for $1,000 each, No. 60 for $200, Nos. 
61 to 78 for $5,000 each, No. 79 for $1,000, No. 80 for $800, 

151 and Nos. 121 and 122 for $2,500 each, amounting to $5,000. 
The whole amount reaches the figures of $270,000, which they 
accepted in settlement of their claim. 
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Q. That claim being of the amount already stated by you ? 

A. Yes, sir. 

Q. Did all of those certificates issued toSully and Myton bear the 
same date? 

A. Yes, sir. 

@. And what date was that? 

A. That was January 30, 1885. 

Q. Please go on in the same manner in reference to certificates 81 
to 86. 


(Same objection.) 


A. Nos. 81 to 86 were issued on January 31, 1885, for $2,000 
each. No. 87 was cancelled. No. 88 was also issued of the date of 
January 31,1885. These were issued to W. H. Wright in settle- 
ment of a judgement i in a suit and costs. 

Q. Do you know for what Mr. Wright had sued the company ? 

A. He had a contract for construction. 

Q. Laying of the lines and erection of telegraph poles ? 

A. Yes; and stringing wires, and so on. 

@. What was the amount of certificate No. 88 ? 

A. That was one certificate of $1,225.33. 

Q. Please state as to certificate 89. 


(Same objection.) 


152 A. Certificate No. 89, dated February 3, 1885, was issued to 
John A. Roebling, Sons & Co. for $57, 356.29. 

Q. What was the consideration for that certificate ’ ? 

A. John A. Roebling, Sons — Co. had recovered a judgement 
against the company for $75,645.64, with interest. 

Q. And that certificate was issued in settlement of that judge- 
ment? 

A. Yes, sir; in this way, that the amount of the judgement was 
$75,645.64, added to which is interest from August 23rd to that 
date, amounting to $1,975.40. The footing of those two is $77,265.04, 
and there was a credit of a claim which they accepted against the 
Chicago and Northwestern Co., who assigned their claim to the 
Roeblings, amounting to $20,268.75. Deducting that from the 
amount previously mentioned leaves a balance of $57,356.29, the 
amount of certificate No. 89. 

Q. For what was the judgement of Roebling Sons recovered ? 

A. A supply of telegraph wire. 

Q. To the Bankers’ and Merchants’ Company? 

A. Yes, sir. 

Q. And for what was the claim assigned to Roebling Sons which 
you have mentioned ? 

A. Thet was for supply of wire also. 

Q. Who assigned that claim to Roebling Sons? 

A. The Chicago & Northwestern Telegraph Co. They 

153 owed the Bankers’ and Merchants’ $20,268.75, and Roeblings 
accepted the assignment of that claim in part settlement of 

their account. 
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Q. Do you know on what part of the line the wires supplied by 
Roebling was used ? 

A. I couldn’t say that positively. 

Q. Your best impression, then. 

A. Over all the entire route. 

Q. Go on with certificates Nos. 90 to 94, both inclusive. 


(Same objection.) 


A. Nos. 90 to 94, dated February 14, 1885, were issued for $5,000 
each, for cash, less ten per cent. 

Q. To whom were they issued ? 

A. I have not got the name down. I presume they were dis- 
counted by Mr. Newcombe. I have not got any name. They were 
filled out to be negotiated and the name was omitted to be furnished 
to me. 

©. You mean Receiver Newcombe? 

A. Yes, sir. The amount is credited so much, $25,000, less ten 
per cent., in the cash book. 

Q. Explain fully what you mean by issuing ¢ertificates less ten 
per cent. 

A. It means a discount for cash. 

Q. That is, you would sell a $1,000 certificate for $900 ? 

A. Yes, sir; that is it. . 

©. Now, as to certificate No. 95. 


154 (Same objection.) 


A. That is dated on February 26, 1885, and issued to W. J. Best, 
who rendered some services to the receivers; and this certificate for 
$1,111.11 was issued to him in part payment of his services. 

(). Those services were that of accountant? 

A. In the receivers’ accounting. 

Q. Now, as to certificates 96 to 98, both inclusive? 


7 


(Same objection.) 


A. They were issued dated February. 27, 1885, for $1,000 each, 
amounting to $3,000, for cash at par. | 

Q. To whom were they issued ? | / 

A. They were issued to bearer, to be negotiated and receipted for 
by E.S. Stokes. } 

Q. The cash for those certificates, was it received by the re- 
ceivers ? 

A. Yes, sir; received for them by me and credited in their cash 
book. 

Q. And that is also true as to certificates Nos. 90 to 94, both in- 
clusive, which were also, you say, issued for cash ? 

A. Yes, sir. : 

Q. The amount of cash represented by those certificates less ten 
per cent. was actually received by the receivers ? 

A. Yes, sir. 

Q. Now, as to certificates 99 to 113 and certificates 114 to 119, all 
inclusive ? 
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(Same objection.) 


155 A. Certificates Nos. 99 to 113, dated February 27, 1885, 


were issued at $1,000 each, and certificates of the same date, 

Nos. 114 to 119, were issued at $500 each, amounting together to 
$18,000. 

Q. They were issued at par? 

A. No, sir; they were issued to E. Middleton, who had a judge- 

ment against the company for $16,697.50, and he took the certifi- 
cates at 90. That, of course, gives a premium on the certificates. 
For him to realize the amount of his claim you divide the amount 
by 90 and it gives a premium, and the whole amount realized to 
his credit was $18,000. 

Q. What was Mr. Middleton’s judgement? 

A. Wire, principally, and some work performed for the com- 
pany. 

@. Wire and services rendered ? 

A. Yes, sir. 

Q. Go on to certificate 120. 


(Same objection.) 


A. No. 120 was issued dated February 27, 1885, for $3,333.33, to 
W. J. Best, being the balance of his charge for the accounting of 
Newcombe and Smith to the court. I might state here that those 
were the entire amount of general certificates issued by Newcombe 
and Smith. 

Q. No. 122 was the last certificate issued by Newcombe and 
Smith ? 

A. Yes; under the order of January 6th. Attbis period 
156 the receivership changed hands. Messrs. Newcombe and 
Smith went out and Mr. Butler took charge. 
Q. Now, as to certificates Nos. 123 to 137. 


(Same objection.) 


A. Nos. 123 to 130, dated March 14, 1885, were issued for $10,000 
each, for cash, less ten per cent. 

Q. Now, go on with 131. 

A. 131 was issued March 19, 1885, for $10,000 cash, less ten per 
cent. 

Q. Now, 132. 

A. Nos. 132 and 133 were issued on March 25th, for $10,000 each, 
cash, less ten per cent. 

Q. And No. 134. 

A. 134 was issued on the same date for $5,000 cash, less ten per 
cent. 

Q. Nos. 135 and 136. 

A. They were issued on April 9, 1885, for $5,000 each, for cash, 
less ten per cent. 

@. And 137. 

A. That was issued on May 11th, 1885, for $7,750 cash, less ten 
per cent. 
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Q. The cash on certificates 123 to 137, both inclusive, was actually 
received by the receiver of the company ? 

A. Yes, sir; the whole of those certificates were issued for cash. 

Q. The certificates you have just testified to, namely, 1 to 137, 
include all the general certificates issued by these receivers ? 

A. Yes, sir. 
157 @. And were each of these certificates similar in form and 
in wording in every particular to the copy of the certificates 
which is already in evidence? 

A. Exactly the same, sir. 

Q. Except as to the dates and amounts? 

A. Yes, sir. 

Q. Were each of the special certificates issued similar in wording 
and in form to the copy of the special receivers’ certificates which is 
in evidence ? 

A. Yes, sir. 


By Mr. BARTLETT: 
Q. In testifying to-day you have read from a paper, have you 


A. Yes, sir. 

Q. What is that paper? 

A. That is a copy of the stubs of the certificat® book. 

Q. The general certificate book ? 

A. Yes, sir. 

Q. Who made this copy ? 

A. I made it, sir. 

Q. When did you make it? 

A. Three or four days back. I made it for the purpose of facili- 
tating my answers in this testimony instead of referring to the 
book. 

Q. In testifying as you have to-day do you speak from your 
memory or from the information conveyed to you by the books and 

by this paper? 
158 A. I speak from my knowledge of the fact of issuing the 
certificates under the direction of the receivers—that is to 
say, filling them out for their signatures. 

Q. Unaided by books or this paper that you held in your hand, 
could you speak from memory as to what you testified to? 

A. Yes; I speak from my own knowledge that I issued all those 
certificates. 

Q. Would you be able to give the facts as you have given them 
with regard to each certificate except for the books? 

A. I have a knowledge of the issue of the certificates, filling tltem 
out, and handing them over to the parties to whom they were to be 

aid. 
‘ Q. I don’t think you quite understand me. Would you be able 
to specify the particulars as you have specified concerning each 
certificate unaided by the books? 
A. I think I would. 
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71 
Q. You said Mr. Roebling had recovered a judgement against the 


company? 

A. Yes, sir. 

Q. Had you any personal knowledge as to that judgement? 

A. Not as to the judgement. 

Q. You never saw the judgement-roll or any papers in the clerk’s 
office ? 
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A. I have seen papers that have been in my possession. 
159 Q. What papers ? 
A. The judgement papers. 

Q. What papers ’ : 

A. The papers in reference to the suit. 

Q. Could you name any paper? 

A. No; I couldn’t do that; but they were allin my charge. When 
I handed the receivers’ certificates over those papers were in my 
charge at the same time. 

Q. You never saw the judgement record in the clerk’s office ? 

A. No, sir. 

Q. You say certain claim was assigned to Mr. Roebling; did you 
see the assignment of that claim? 

A. I saw it, because it was in my possession for a time; but I 
didn’t read it. 

Q. You never read it? 

A. No, sir. 

Q. Then you testified as to that assignment from what you un- 
derstood in the matter, I presume? 

A. Yes; I testified as to the entry that there was an assignment. 

Q. There was an entry to that effect ? 

A. Yes, sir. 

Q. That is the source of your information ? 

“s" Besides, | know the assignment papers passed through my 
hands. ' 

Q. You say you never read the assignment; you got a knowledge 
of the fact that there was an assignment from some other source 

than the paper itself ? 
160 A. No; because the papers were given to me with the under- 
standing that that was an assignment in settlement. 

Q. With whom was that understanding? 

A. The receivers, when they handed the papers to me to take care 
of them. 

Q. The receivers said so? 

A. Yes, sir. 

Q. You testified as to what the receivers said to you? 

A. In that case; yes, sir. 

Q. Had you any personal knowledge as to where wire was used . 
on the route? 

A. No, sir. 

Q. You never were out on the line, were you ? 

A. No, sir. 

Q. Were any of these certificates issued with a less discount than 
ten per cent? 
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A. No, sir. 

Q. They all passed through your hands? 

A. Yes. I speak positively as to that. 

Q. Were they all issued at that discount ? 

A. With the exception of those that were issued at 90 in settle- 
ment. All those that were issued for cash were settled for that dis- 
count. 

Q. That these were disposed of for cash? Did the cash pass through 
your hands? 

A. Yes, sir. 

Q. Did you ever see the records of the Middleton judgment in 
the clerk’s office? 

A. Not in the clerk’s office. 
161 Q. What knowledge you have of that judgment was com- 
municated to vou by others, | presume? 

A. By others; yes, sir. 

Q. Do you mean to say that from memory, unaided by the books, 
you could give all the information that is contained in these papers 
from which you testified ? 

A. I believe I could. 


By Mr. GRIFFIN: 

Q. Your memory is sufficiently refreshed from,that paper to testify 
positively ? 

A. Yes, sir. 

By Mr. GrirFin: 

(). It acts asa refresher on your mind? 

A. Yes, sir. I presume the gentleman means whether I could 
carry my memory as to the numbers of these certificates. 

Q. My question was, as to all the information you have given us 
to-day, whether you could have given it from memory and un- 
aided by the books? 

A. I can speak positively as to the total amount issued. Prob- 
ably I couldn’t repeat every number of the certificates. 

Q. And each detail ? 

A. Not in detail as to the numbers, but as to the total amount | 
think I could. 

Q. Your testimony covers, as I understand, all the general 
162 certificates issued by the three sets of receivers? 
A. Yes, sir. 

Q. And all of the particulars in regard to them and their nego- 
tiations? 

A. Yes, sir. 


By Mr. GRIFFIN: 


Q. Your knowledge of the facts which you have testified to has 
been derived from the documents in each of these matters which 
have passed through your bands, and from general knowledge of 
the office business ” 

A. Yes, sir. 
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Q. In your position as accountant or book-keeper or clerk for the 
receivers all these matters came under your direct notice, did they 
not? 

A. Yes, sir. 


EK. S. PIGOTT. 


Sworn to before me this 26 day of October, 1885. 
GEORGE W. VULTEE, 
Notary Public (31), C. & C. of N. Y. 


Exurpit No. 1. 


No. _—_, <——, 
Special Receivers’ Certificate of Indebtedness. 
Total amount of issue, $150,000. 


Under mortgage to Farmers’ Loan and Trust Company, Bankers’ 


and Merchants’ Telegraph Company. 


163 This is to certify that the bearer hereof is entitled to receive 
from Richard 8S. Newcombe and James G. Smith and their 
successors, as receivers of the property of the Bankers’ and Mer- 
chants’: Telegraph Company, but not personally, the sum of — 
dollars, upon the production and surrender hereof, on the first day 
of Noveinber, LSS6, at the office of suid receivers, in the city of New 
York, with interest thereon from the date hereof at the rate of six per 
cent. per annuum, payable on the first days of each May and Novem- 
ber, unless said sum and interest thereon as aforesaid be sooner paid 
by the receivers out of the moneys coming into their hapds from 
time to time applicable thereto or the moneys realized by them 
upon the sale of the property in their hands, the receivers reserv- 
ing the right to pay principal and interest at any time within said 
period. ‘This certificate is one of a series of certificates amounting 
in the aggregate to the sum of 150,000 dollars and issued or to be 
issued under the authority and by virtue of the order of the 
supreme court of the State of New York and for the purposes and 
objects therein mentioned, said order being made on the third 
day of November, 1884, in an action in said court wherein 
Austin G. Day is plaintiff and said Telegraph Company is defend- 
ant. Said certificates are hereby declared to bea debt of 
164s the receivers, incurred for the benefit and protection of the 
property in their hands, and, until full payment thereof, to be 
a first lien and charge upon all the telegraph lines and properties 
which are located between Freeport, O.,and Hammond, Ind., and 
between Pittsburgh, Pa., and Indianapolis, Ind., and between Rich- 
mond, Ind., Eaton, O., and Cincinnati, O., according to a certain 
deed of trust or mortgage given to secure this issue of certificates, 
covering said lines and properties, executed by said receivers to the 
Farmers’ Loan and Trust Company, as trustees, dated Nov. 7, 1884. 
Transferable upon the books ot the receivers upon surrender of this 
certificate. 
10—33 
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In witness whereof we, as receivers as aforesaid, but not person- 
ally, have signed this certificate this — day of , one thousand 
eight hundred and eighty. 


, 
As Receivers of the Bankers’ and 
Merchants’ Telegraph Company. 


Copy. 


Exuisit No. 2. 


Receivers’ Certificate of Indebtedness, Bankers’ & Merchants’ Telegraph 
Company. 


165 This is to certify that the bearer hereof is entitled to re- 
ceive from Richard 8. Newcombe and James G. Smith and 
their successors, as receivers of the property of the Bankers’ and 
Merchants’ Telegraph Company, but not personally, the sum of — 
dollars, upon the production and surrender hereof, on the first day 
of January, 1887, at the office of said receivers of the company, in 
the city of New York, with interest thereon from the date hereof at 
the rate of six per centum per annum, payable og: the first days of 
each January and July, unless said sum and interest thereon as 
aforesaid be sooner paid by the receivers out of the moneys coming 
into their hands from time to time applicable thereto or the moneys 
realized by them upon the sale of the property in their hands, the 
receivers reserving the right to pay principal and interest at any 
time within said period. This certificate is one of a series of cer- 
tificates issued or to be issued under the authority and by virtue of 
a certain decree or judgment of the supreme court of the State of 
New York and for the purposes and objects therein mentioned and 
made in an action in said court wherein Alexander H. De Haven is 
plaintiff and The Bankers’ and Merchants’ Telegraph Com- 
166 ~— pany, Richard 8. Newcombe and James G. Smith, as receivers 
of said Bankers’ and Merchants’ Telegraph Company, and 
The Farmers’ Loan and Trust Company, as trustees for the bond- 
holders under the mortgages executed by said telegraph company, 
are defendants. Said certificates are hereby declared to be a debt of 
the receivers incurred for the benefit and protection of the property 
in their hands and a lien and charge, as provided in said decree or 
judgement, and are transferable upon the books of the receivers 
upon surrender of this certificate. 
In witness whereof we, as receivers aforesaid, but not personally, 
have signed this certificate this — day of , one thousand eight 
hundred and eighty. 


As Receivers of the Bankers’ and 
Merchants’ Telegraph Company. 
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Exureit No. 3. 


The people of the State of New York, by the grace of God 
[ SEAL. | free and independent, to all to whom these presents shall 
come or may concern, Greeting: 


Know ye that we, having examined the records and files in the 
office of the clerk of the county of New York and clerk of the su- 
preme court of said State or said county, do find a certain order there 
remaining in the words and figures following, to wit: 


167 At a special term of the supreme court held, at the court- 
house, in the city of New York, on the 3rd day of November, 
1854. 
Present: Hon. George P. Andrews, justice. 


Austin G. Day 
against 
THe Bankers’ & Mercuants’ TELEGRAPH COMPANY. 


Upon the order herein, dated October 30th, 1884, wherein John 
E. Ward, Esq., was appointed referee to take the testimony and proofs 
and report thereon, with his opinion, in the matter of the Merchants’ 
Telegraph Construction Company, upon reading and filing said 
order and the petition of the receivers of the Bankers’ & Merchants’ 
Telegraph Company upon which said order was granted, the referee’s 
oath herein, the testimony and proofs taken before said referee, and 
his report and opinion thereon, and due deliberation having been 
had thereon, and it appearing, satisfactory to the court, that it is for 
the best interests of the Bankers’ and Merchants’ Telegraph Com- 
pany and those therein interested that a redemption of the lines 

mentioned in the said report should be had at once, it is, on 
168 motion of John Fettretch, counsel for said receivers, ordered— 
I. That the receivers of the Bankers’ and Merchants’ Tele- 
graph Company be, and they are hereby, instructed to at once issue 
said receivers’ certificates in an‘amount not exceeding one hundred 
and fifty thousand dollars, to be payable at such time as said re- 
ceivers may think best, not exceeding two vears from their date, and 
to be redeemable by said receivers at any time within said period ; 
to bear interest at the rate of six per cent. per annuum, payable semi- 
annually, and to contain such conditions as may be deemed neces- 
sary aud requisite; said issue of said certificates to be secured by a 
trust deed in the nature of a first lien for $150,000 on all of the lines 
of telegraph at and between Freeport, in Ohio, and Hammond, in 
Indiana, and at and between Pittsburgh, in Pennsylvania, and In- 
dianapolis, in Indiana, with a branch to Cincinnati, in Ohio, and to 
cover all the intermediate points, and to be prior as a redemption 
debt to every other lien, claim, or encumbrance thereon. 

II. That of said issue of $150,000 an amount of $130,000 in said 
certificates so secured be delivered to said Merchants’ Telegraph 

Construction Company, or to such persons as it shall designate, 
169 in full liquidation and payment of indebtedness of the 
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Bankers’ and Merchants’ Telegraph Company to it and in re- 
linguishment of the possession and possession of the receivership of 
said construction company. 

III. That the-balance of said $150,000, in duplicate, to wit, 
$20,000, be applied to the completion of the lines between Pitts- 
burgh and Indianapolis, and that the said receivers have such 
power and authority with reference thereto as is necessary to finish 
the construction thereof and place the same in working order. 

IV. That said receivers have full power and authority to make, 
execute, and deliver such instruments, writings, or papers, under 
seal or otherwise, as may be requisite and necessary to effectuate the 
plan for the redemption of said lines above named and to fully 
carry out and consummate the provisions of this order. 

Enter. 

SF.A,8 & © 


All which we have caused, by these presents, to be exemplified 
and the seal of our said supreme court to be hereunto affixed. 

Witness Abraham R. Lawrence, justice, at the citv of New York, 
the 22nd day of October, in the year of our Lord one thousand eight 
hundred and eighty-five — of our Independence the one hundred 


and tenth.. 
PATRICK KEENAN, Clerk. 


170 [, Abraham R. Lawrence, a presiding justice of the supreme 

court of the State of New York for the city and county of 
New York, do hereby certify that Patrick Keenan, whose name is 
subscribed to the preceding exemplification, is the clerk of the sajd 
county of New York and clerk of said supreme court for said county, 
duly elected and sworn, and that full faith and credit are due to his 
official acts. I further certify that the seal affixed to the exempli- 
fication is the seal of our said supreme court, and that the attestation 
thereof is in due form. 

Dated New York, Oct. 22nd, 1885. 
ABR’M R. LAWRENCE, JS. ©. 


STATE OF New YORK, ts 
City and County of New York, 


I, Patrick Keenan, clerk of as supreme court of said State in and 
for the city and county of New York, do hereby certify that Abra- 
ham R. Lawrence, whose name is subscribed to the preceding cer- 
tificate, is presiding justice of the supreme court of said State in and 
for the city and county of New York, duly elected and sworn, and 
that the signature of said justice to said certificate is genuine. 

In testimony whereof I have hereto set my hand and affixed the 
seal of said court this 22d day of Oct., 1885. 


[ SEAL. ] ; PATRICK KEENAN, Clerk. 
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171 Exutpit No. 4. 
The people of the State of New York, by the grace of God 
[SEAL. | free and independent, to all to whom these presents shall 


come or may concern, Greeting : 

Know ye that we, having examined the records and files in the 
oftice of the clerk of the county of New York and clerk of the su- 
preme court of said State or said county, do find a certain order there 
remaining in the words and figures following, to wit: 


At aspecial term of the supreme court of the State of New York 
held in and for the first judicial district, at the court-house, in the 
city of New York, on the 25rd day of Sept., 1884. 

Present: Hon. Chas. Donohue, justice. 


Austin G. Day, Plaintiff, 
ag’ st 

BANKERS’ & Mercuants’ TELEGRAPH Company, Defendants. 
It appearing to the court by the complaint in this action and the 
affidavit of Adrian H. Johnie, verified on the 16th day of Septem- 
ber, 1884, that the defendant is a domestic corporation created by 
and under the laws of the State of New York, and that the 
172 _— plaintiff is a judgement creditor of said corporation, and that 
an execution issued upon said judgement by the sheriff of the 
city and county of New York, the county where said corporation 
transacts its general business and where its principal office was and 
now is located, has been returned wholly unsatisfied; and it appear- 
ing that this action has been commenced by service of a copy of the 
summons and complaint herein, and an order to show cause having 
been granted upon the papers aforesaid, bearing date September 16, 
1884, why a temporary receiver of said corporation should not be 
appointed and an injunction issue pursuant to the provisions of sec- 
tions 1787 & 1788 of the Code of Civil Procedure: Now, on read- 
ing and filing the summons and complaint in this action and the 
affidavit of Adrian H. Johne, sworn to September 16th, 1884, and 
the said order to show cause and proof of service of the said sum- 
mons, complaint, and affidavit and order to show cause upon the 
defendant and upon the attorney general of the State of New York, 
on motion of Butler, Stillman and Hubbard, attorneys for the 
plaintiff, and after hearing Francis N. Bangs for the said defendant, 
and William A. Poste, representing the attorney general, and 
Simpson & Werner & Joseph Fettich, attorneys, represent- 
173 sing certain creditors, it is ordered that Richard S. Newcombe 
and James G. Smith be, and they are hereby, appointed re- 
ceivers of all the stock, property, and assets, real, personal, and 
mixed, of the said defendant, Bankers’ and Merchants’ Telegraph 
Company, with the usual powers and duties of receivers, according 

to the laws of this State and the practice of this court, includin 

full power and authority to demand, sue for, collect, receive, an 
take into his possession all the goods and chattels, rights and credits, 
moneys and effects, lands and tenements, books, papers, choses in ac- 
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tion, bills, notes, and property or every description belonging to the 
said company, wheresoever situate, and with all the powers and au- 
thority and subject to the duties and liabilities of a permanent 
receiver, upon their executing and acknowledging in the usual form 
and filing with the clerk of the city and county of New York a 
bond to the people of the State of New York in the penal sum of fifty 
thousand dollars, with two or more sufficient sureties, freeholders 
or householders within this State, who shall severally justify, 
conditioned for the faithful discharge by said receivers of their 
| duties as such and for the due accounting for all moneys 
| 174 or property of every kind received by them as such 
receivers, which bond is to be approved as to its suf- 
ficiency, form, and manner of execution by a justice of this 
court; and upon filing said bond so approved the said receivers 
are hereby authorized and directed to collect and receive all 
the property of said corporation, to preserve them, and, until the 
further order of this court, to operate and manage the several. lines 
of telegraph belonging to the said defendant, and to receive the 
rents, tolls, and income thereof, and to carry out and perform any 
and all existing contracts relating to the operation and use of said 
lines or any thereof, and to maintain and defend any suits, actions, 
or proceedings which it may be necessary for them to maintain or. 
defend ; and they are further authorized & directed to employ such 
agents, attorney s,and servants as may be necessary for the proper 
| discharge of their duties as such receivers. 
) And it is farther ordered that the said defendant and its trustees, 
| directors, managers, and other officers and servants and all other 
persons be, and they are hereby, enjoined and restrained from exer- 
cising any of the corporate rights, privileges, or franchises of the 
said corporation during the pendency of this action, except 
175 by express permission of the court, and from interfering in 
i any manner with said receivers in the discharge of their 
| duties, and from collecting or receiving any debts due said corpora- 
| tion, and from paying out, selling, assigning, or transferring atiy of 
the estate, moneys, lands, tenements, or effects of the said corpora- 
tion, except to said receivers or under the orders of this court. 

And it is further ordered that whenever the funds and moneys of 
the corporation in the hands of said receivers not needed for imme- 
diate disbursement amount to the sum of ten thousand dollars the 
said receivers deposit the same with the Central Trust Company of 
New York, which is hereby designated as the place of deposit for all 
said funds and moneys. 


C. DONOHUE, J. 


All which we have caused by these presents to be exemplified and 
the seal of our said supreme court to be hereunto affixed. 

Witness Abraham R. Lawrence, justice, at the city of New York, 
the 2ist day of October, in the year of our Lord one thousand eight 
hundred and eighty-five, — of our Independence the one hundred 


and tenth. 
PATRICK KEENAN, Clerk. 
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176 i, Abraham R. Lawrence, a presiding justice of the supreme 
court of the State of New York for the city and county of 
New York, do hereby certify that Patrick Keenan, whose name is 
subscribed to the preceding exemplification, is the clerk of the said 
county of New York and clerk of said supreme court for said county, 
duly elected and sworn, and that full faith and credit are due to his 
official acts. I further certify that the seal affixed to the exempli- 
fication is the seal of our said supreme court, and that: the attesta- 
tion thereof is in due form. 
Dated New York, Oct. 21st, 1885. 


ABR’M R. LAWRENCE. 


STATE OF New YORK, oe 
City and County of New York, 


I, Patrick Keenan, clerk of the supreme court of said State in 
and for the city and county of New York, do hereby certify that 
Abraham R. Lawrence, whose name is subscribed to the preceding 
| certificate, is presiding justice of the supreme court of said State in 
and for the city and county of New York, duly elected and sworn, 
and that the signature of said justice to said certificate is genuine. 

In testimony whereof I have hereto set my hand and affixed the 
seal of the said court this 21st day of October, 1885. 


PATRICK KEENAN, Clerk. 


177 Exurpit No. 5. 


The people of the State of New York, by the grace of God 
[SEAL.] free and independent, to all to whom these presents: shall 
come or may concern, Greeting: : 


Know ye that we, having examined the records and files in the 
office of the clerk of the county of New York and clerk of the su- 
preme court of said State or said county, do find a certain judge- 
ment there remaining in the words and figures following, to wit: 


At a special term of the Supreme.court held at the court-house, in 
the city of New York, on the 6th day of January, 1885. 
Present: Hon. Charles Donohue, justice. 


Judgement. 


ALEXANDER H. De Haven 
against 
Tue BANKERS’ AND Mercuants’ TeLecrarH Company, RICHARD S. 
Newcombe and James G. Smith, as Receivers of the Bankers’ and 
Merchants’ Telegraph Company, and the Farmers’ Loan and Trust 
Company, as Trustee for the Bondholders under the Mortgages - 
Executed by said Telegraph Company. 


The plaintiff herein having heretofore duly applied to this 
178 court for leave to bring this action and to include the above 
receivers as parties defendant thereto, and an order having 
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been duly made granting such leave, and the plaintiff having duly 
served his summons and complaint on each, every, and all of the 
said defendants, and the defendants having duly appeared and an- 
swered herein, the said defendant, The Bankers’ and Merchants’ 
Telegraph Company, by George Putnam Smith, Esq., its attorney ; 
the said defendant receivers of said company, by Simpson & Werner, 
their attorneys, and the said defendant, The Farmers’ Loan and Trust 
Company, by Turner, Lee & McClure, Esqs., its attorneys, and the 
issues herein having been duly joined and noticed for trial, and 
thereafter an order of reference having been duly made and entered 
appointing Thomas 8. Moore, Esq., sole referee herein to take the 
testimony and proofs and to report to the court thereon, with his 
opinion, and it appearing that the said referee has been attended by 
eounsel for all parties in interest, and having taken the testimony 
and proofs,and having reported the same to the court, with his 
opinion thereon, and the matters now coming on for final hearing 
on all the papers, pleadings, and proceedings. herein, and the plain- 
tiff moving for a confirmation of the said referee’s report and 
179 for judgement herein, after hearing Charles C. Suydam, Esq., 
of counsel for plaintiff; George Putnam Smith, Esq., of coun- 
sel for the defendant telegraph company and of counsel for gen- 
eral mortgage bondholders, aggregating about three million five 
hundred thousand dollars ($3,500,000) ; Joseph Fettretch, E Sq., and 
Angel J. Simpson, Esq., of counsel for the defendant receivers | 
Herbert B. Turner, Esq., of counsel for the defendant trustee, and 
George E. Sibley, Esq., of counsel for certain first of divisional mort- 
gage bondholders, the attorney general of the State of New York, 
by and through Hon. William A. Poste, deputy attorney general, 
and due deliberation having been had thereon, it is, on motion of 
Whitehead & Suydam, attorneys for plaintiff, adjudged and decreed 
that Richard S. Newcombe and James G. Smith be, and they are 
hereby, appointed receivers of all the stock, property, and assets, real, 
personal, and mixed, of the said defendant Bankers’ and Merchants’ 
Telegraph Company, with the usual powers and duties of receivers, 
according to the laws and statutes of this State and the rules 
and practice of this court, including full power and authority 
to demand, sue for, collect t, receive, and take into their pos- 
session all the goods and chattels, rights and credits, 
180 moneys and effects, lands and tenements, books, papers, 
choses in action, bills, notes, and property of every de- 
scription belonging to the said company, wheresoever situate, and 
with all the powers and authority and subject to the duties and lia- 
bilities of receiver, upon their executing and acknowledgiyg in 
the usual form and filing with the clerk of the city and county of 
New York a bond to the people of the State of New York in the 
penal sum of fifty thousand dollars, with two or more sufficient 
sureties, freeholders or householders within. this State, who shall 
severally justify, conditioned for the faithful discharge by said re- 
ceivers of their duties as such and for the due accounting for all 
moneys or property of every kind received by them as such receivers, 
which bond is to be approved as to its sufficiency, form, and manner 
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of execution by a justice of this court; and upon filing said bond so 
upproved the said receivers are hereby authorized and directed to 
collect and receive all the property of said corporation, preserve the 
same, and, until the further order of this court, to operate and man- 
age the several lines of telegraph belonging to said defendant or to its 

subsidiary or adjunct corporations, but managed by it or 
181 which were managed by it prior to the 23rd day of Septem- 

ber, 1884, and to receive the rents, tolls, and income thereof, 
and to carry out and perform any and all existing contracts relating 
to the operation and use of said lines or any thereof, and to main- 
tain and defend any suits, actions, or proceedings which may be neces- 
sary for them to maintain or defend ; and they are further author- 
ized and directed to employ such agents, attorneys, and servants as 
may be necessary for the proper discharge of their duties as such 
receivers. 

II. That the said defendant, Bankers’ and Merchants’ Telegraph 
Company, and its trustees, directors, managers, and other officers and 
servants and all other persons be, and they are hereby, enjoined and 
restrained from exercising any of the corporate rights, privileges, or 
franchises of the said corporation during the pendency of this action, 
except by express permission of the court, and from interfering in 
any manner with said receivers in the discharge of their duties, and 
from collecting or receiving any debts due said corporation, and 
from paying out, selling, assigning, or transferring any of the estate, 
moneys, lands, tenements, or effects of the said corporation, except 

to said receivers or under the order of this court. 
182 III. That the defendants, Richard 8. Newcombe and James 
G. Smith, as receivers, appointed by this court in the action 
wherein Austin G. Day is plaintiff and The Bankers’ and*erchants’ 
Telegraph Company is defendant, deliver over unto themselves, as 
receivers appointed hereunder, all and singular the rights, proper- 
ties, and interests which may be or exist in their possession at the 
| time of the entry of this judgement or decree, to have and to hold 
' the same hereunder and under the provisions hereof and as receiv- 
| ers hereunder appointed, to assume the obligations, promises, 
pledges, and agreements which may have been made by them while 
acting as receivers under the said appointment in the said action 
wherein Day is plaintiff and The Bankers’ and Merchants’ Telegraph 
Company is defendant; and it is further ordered that the receiver- 
ship hereby created be, and the same hereby is, extended to and 
over all property, rights, interests, and matters of every kind, nature, 
and description whatsoever acquired by the said RichardS. Newcombe 
and James G. Smith, as receivers, under the order of this court en- 
tered in the action wherein Day is plaintiff and The Bankers’ and 
Mercliants’ Telegraph Company is defendant, without prejudice to 
such order and proceedings as may have been had in such 
action. 
183 IV. That the said receivers herein appointed be, and they 
are hereby, authorized, instructed, and directed to issue ne- 
gotiable receivers’ certificates in an amount not exceeding one mill- 
ion five hundred thousand dollars, to be payable at such receivers 
11—334 
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may think best and to be redeemable by said receivers at any time, 
to bear interest at the rate of six per cent. per annum, payable semi- 
annually, and to contain such conditions as may be deemed by said 
receivers necessary and requisite, which said issue of certificates shall 
form and be a first lien upon all the lines, property, assets, and effects, 
real, personal, or mixed, of the said Bankers’ and Merchants’ Tele- 
graph Company, and to be paramount to the lien of the general 
mortgage of ten million dollars ($10,000,000) heretofore executed by 
the said Bankers’ and Merchants’ Telegraph Company to the Farmers’ 
Loan and Trust Company, as trustees, but subsequent as a charge, 
firstly, to the lien of the divisional mortgage executed by said tele- 
graph company to said loan and trust company, upon which there 
is now due the sum of two hundred and ninety thousand dollars 
($290,000) and interest ; secondly, to the lien of receivers’ certificates, 
aggregating sixty-five thousand dollars ($65,000), issued in the said 

action of Day against The Bankers’ and Merchants’ Telegraph 
184. Company for money borrowed by said receivers, with interest 

thereon; and, thirdly, to the lien of receivers’ certificates, ag- 
gregating one hundred and thirty thousand dollars ($130,000), is- 
sued by said receivers for the redemption of certain lines of tele- 
graph in Pennsylvania, Ohio, and Indiana, with interest, secured by 
specific mortgage upon the lines so redeemed. 

V. That the said receivers be, and they are,»authorized and di- 
rected to issue the said certificates hereby authorized for debts, 
claims, and demands of said company or for cash ata discount of 
not more than ten per cent. below their face value, and with the 
said certificates or with the proceeds thereof pay, liquidate, settle, 
= discharge all and singular the following—that is to say 

The bonds held and owned by various parties, issued under the 
divisions! mortgage above named, which now constitutes a first lien 
upon that portion of the telegraph company’s line between New 
York and Washington. 

The certificates of indebtedness issued by said receivers in ‘the 
said action of Day against The Bankers’ and Merchants’ Telegraph 
Company in any amount of sixty-five thousand dollars, with inter- 
est thereon, and also any and all other and further sums which may 
have been borrowed by said receivers in said action, together with 

their fees, charges, and disbursements therein. 
185 3. The certificates of indebtedness issued by said receivers 
in the matter of the redemption of the lines and property 
above named, in the States of Pennsylvania, Obio, and Slane, $0 
an ammount of one hundred and thirty thousand dollars, with sete 
est thereon, and in discharge of the specific mortgage or lien given 
thereon and therefor. . 

4. The salaries and wages due or owing to any of the employees 
or servants of the said Bankers’ and Merchants’ Telegraph Com- 
pany for services rendered to said company or to any of its depend- 
ent-or subsidiary lines or to the organizations controlled or operated 
by or leagued with it or rendered to the said receivers in said former 
action; and also ali taxes, rents, disbursements, or expenses con- 
nected with or incident to its or their property, offices, or business, 
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wheresoever the same may be, and all debts or bills due or owing 
for material and supplies and all and all manner of debts or obliga- 
tions which may be due or owing in connection with the care, repair, 
or operation of the lines and either or any of them. 

5. The coupons due upon the mortgage bonds of the Southern 
Telegraph Company, which matured on November 1, 1884, and the 
coupons due upon the mortgage bonds of the American Rapid 

Telegraph Company, which matured on September 15, 1884; 
186 _— the said coupons and all of them, however, when cashed and 

taken up, to be held by said receivers as a debt and demand 
against the Southern Telegraph Company or the said American 
Rapid Telegraph Company, as the case may be. 

6. The debts, claims, and demands rightfully and lawfully due or 
owing by the Bankers’ and Merchants’ Telegraph Company to sun- 
dry parties, persons, or concerns, and in such cases as may exist 
wherein the creditor has obtained a judgement, attachment, or other 
lien upon property then in extinguishment or discharge of all such 
liens, claims, and demands, and upon the delivering up to the re- 
ceivers of all securities or assets which may be outstanding as a col- 
lateral for such debts, claims, and demands, and in said connection 
to pay such costs and charges as may be requisite and necessary in 
the premises. 

7. The necessary expenses, fees, and disbursements in this action 
now incurred or hereafter to be incurred in carrying the same out 
and effectuating the provisions hereof,and all such other and further 
payments or disbursements as may be rendered necessary in redeem- 
ing the interests of the said Bankers’ and Merchants’ Telegraph Com- 

any. 
187 8. The building, completing, constructing, and equipping of 

such telegraph lines as were in process of construction on 
and prior to September 25, 1884, for and under the direction and 
control of the Bankers’ and Merchants’ Telegraph Company or its 
contractors or for its benefit or behoof, to wit, the uncompleted line 
from Selma, Georgia, to New Orleans, Louisiana, and from Ham- 
mond, Indiana, to Chicago, Illinois, and such gaps as may exist 
between Pittsburgh, Pennsylvania, and Columbus, Ohio, and such 
other small gaps or breaks as may be elsewhere. 

But nothing herein contained is to be construed as directing the 
said receivers to give any preference to one class over another; but 
the said receivers shall be at liberty and have full power to pay 
and discharge any class of creditors or part of a class as and when 
they shall in their discretion deem it proper, and to so do at the least 
cost to themselves or said Bankers’ and Merchants’ Telegraph Com- 
pany, and in manner, way, and form as may to said receivers seem 
best, 

And, further, the said receivers are hereby instructed and directed 
not to issue any of the certificates herein provided for, except to pay 
the expenses of this proceeding, unless they are reasonably satisfied 

that all the debts, obligations, and lhabilities of said Bankers’ 
188 and Merchants’ Telegraph Company can and will be fully 
extinguished, settled, and provided for, leaving the said com- 
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pany free, clear, and discharged of debt, saving and excepting, how- 
ever, the general mortgage bonds which may have been sold, with 
the interest due or to grow due thereon, and the said certificate so to 
be issued. 

VI. That the acts and doings of said receivers as such, appointed 
in said suit of Day against The Bankers’ and Merchants’ Telegraph 
Company, in making and issuing certificates of indebtedness under 
orders of this court be, and they are, in all things ratified and con- 
firmed, and that the said receivers shall make up and present unto 
this court an account of their receipts and disbursements as such. 

VII. That the Bankers’ and Merchants’ Telegraph Company and 
its stockholders and general mortgage bondholders and the Farmers’ 
Loan and Trust Company, as trustee under the general mortgage 
mentioned, except the creation and establishment of the lien of the 
certificates hereby authorized to be issued as a first and paramount 
lien upon all the property of said Bankers’ and Merchants’ Tele- 
graph Company in manner as aforesaid. 

VIII. That the said receivers herein appointed record and file the 

said general mortgage heretofore given in such counties and 
189 places as it should be recorded and filed, so as to make it a 

lien and charge upon the property, subsequent, however, to 
the issue of the receivers’ certificates which have been made or 
shall be made hereunder. . 

[V. That any party to this action have leave to apply to this court 
at the foot of this decree for further instructions or order of the 
court in the premises. 

V. That ah the parties, plaintiff and defendant, herein have costs, 
to be taxed by the clerk and to be settled by the receivers herein, as 
above provided. 

VI. That nothing herein contained shall be construed as affecting 
the priority of the lien of the divisional mortgage until all the bonds 
under that mortgage are paid. 

VII. That the receivers appointed hereunder file a report of their 


- receipts and disbursements at least once in each month, and that, 


until the further order of this court, upon the filing of the said ac- 
count by the said receivers from time to time, it be referred to John 
Whalen, Esq., counsellor-at-law, to take and state the said accounts 
and pass the same. 
(A copy.) 
[L. s. ] PATRICK KEENAN, Clerk. 


(Endorsed: Filed January 8, 1885.) 


190 All which we have caused by these presents to be exem- 
plified and the seal of our said supreme court to be hereunto 
affixed. 

Witness Abraham R. Lawrence, justice, at the city of New York, 
the 22nd day of October, in the year of our Lord one thousand eight 
woo gay and eighty-five, of our Independence the one hundred and 
tenth. 


PATRICK KEENAN, Clerk. 
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I, Abraham R. Lawrence, presiding justice of the supreme court of 
the State of New York for the city and county of New York, do 
hereby certify that Patrick Keenan, whose name is subscribed to the 
preceding exemplification, is the clerk of the said county of New 
York and clerk of said supreme court for said county, duly elected 
and sworn, and that full faith and credit are due to his official acts. 
I further certify that the seal affixed to the exemplification is the 
seal of our said supreme court, and that the attestation thereof is in 
due form. 

Dated New York, Oct. 22nd, 1885. 

ABR’M R. LAWRENCE. 


STaTE OF New YORK, a 
City and County of New York, j° 


I, Patrick Keenan, clerk of the supreme court of said State 

191 + in and for the city and county of New York, do hereby cer- 

tify that Abraham R. Lawrence, whose name is subscribed to 

the preceding certificate, is presiding justice of the supreme court of 

said State in and for the city and county of New York, duly elected 

and sworn, and that the signature of said justice to said certificate 
is genuine. x 

In testimony whereof | have hereto set my hand and affixed the 

seal of the said court this 22nd day of Oct., 1885. 


[SEAL. ] PATRICK KEENAN, Clerk. 
Exuipit No. 6. 


[skaL.] The people of the State of New York, by the grace of God 
free and independent: : 


Know ye that we, having examined the records and files in the 
office of the clerk of the county of New York and clerk of the su- 
preme court of said State or said county, do find a certain order 
there remaining in the words and figures following, to wit: 


At a special term of the supreme court held at the court-house, in 
the city of New York, on the 28th day of February, 1885. 
Present: Hon. Charles Donohue, justice. 


192 Austin G. Day 
| vs. 
BANKERS AND MERCHANTS’ TELEGRAPH CoMPANY. 


ALEXANDER H. De Haven 
v8. 
The Bankers’ & Mercuants’ Tetecrarpn Company and Others. 


Upon reading and filing the petition of Richard S. Newcombe 
and James G. Smith, as receivers of the Bankers’ and Merchants’ 
Telegraph Company, dated February 27th, 1885, wherein and whereby 
they submit to the court their present status as receivers and the 
suggestion made to them that some other person or persons should 
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be appointed in their place and stead as receivers in the above- 
entitled actions— 

After hearing the attorney general, by William A. Poste, Esq., 
his deputy, Adrian H. Joline, Esq., of counsel for the plaintiff Day, 
and Charles C. Suydam, Esq., of counsel for the plaintiff De Haven, 
George Putnam Smith, Esq., of counsel for the defendant Telegraph 
Company, and Herbert b. Turner, Esq., of counsel for the defendant 

Trust Company, and Joseph Fettretch and Angel J. Simpson, 
193 of counsel for the receivers, Newcombe and Smith, and due 
deliberation having been had thereon, it is ordered— 

I. That the said Richard S. Newcombe and James G. Smith be, 
and they are hereby, permitted to resign, and on filing their resigna- 
tions as such receivers the same are accepted; and that when the 
accounts of said receivers have been passed and approved by this 
court their bonds heretofore given to the people of the State of New 
in the above-entitled actions, aud both of them, shall be cancelled 
aud discharged and the sureties thereon released and relieved there- 
from. 

ll. That James B. Butler, Esq., counsellor-at-law, be, and he is 
hereby, appointed receiver of the said defendant in each and both 
of the above-entitled actions, with the same power and authority as 
if his name had been originally inserted in the orders appointing 
said Richard 8S. Newcombe and James G. Smith as receivers. 

Ill. That before entering into and upon the discharge of his 
duties the said receiver so substituted shall execute and acknow!l- 
edge in the usual form and file with the clerk of the city and county 
of New York a bond to the people of the State of New York, in the 

penal sum of fifty thousand dollars, with two or more 
194 __— sufficient sureties, freeholders or householders within this 

State, who shall severally justify, conditioned for the faithful 
discharge by the said receiver of his duties as such, and for the due 
accounting of all moneys or property of every kind received by him 
as such receiver; which bond is to be approved as to its sufficiency, 
form, and manner of execution by a justice of this court. 

IV. That the said receiver so substituted in the place of the origi- 
nal receivers herein be, and he is hereby, directed to assume all the 
obligations of his predecessors with the satne force and effect as to 
carrying out the same as if originally entered into by him, and that 
he be vested with all the power and authority of his said prede- 
cessors upon qualifying as above provided. 7 

V. That the said receiver so substituted be, and he hereby is, au- 
thorized and directed to forthwith pay unto the persons named in 
the schedule annexed to the petition of Richard S. Newcombe and 
James G. Smith hereinbefore mentioned the sums enumerated in 
said schedule, and for the purpose of providing funds therefor and 
for operating expenses he is authorized to issue receiver's certificates 

in the said action of De Haven against The Bankers’ and 
195 Merchants’ Telegraph Company in an amount not exceeding 
‘one hundred and twenty-five thousand dollars, which shall 
be sold at not less than the price of ninety per cent., the same to be 
and form part of the certificates heretofore authorized by the decree 
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entered in the action brought by A. H. De Haven against The 
Bankers’ and Merchants’ Telegraph Company and others. 

All which we have caused by these presents to be exemplified and 
the seal of our said supreme court to be hereunto affixed. 

Witness Abraham R. Lawrence, justice, of the city of New York, 
the 26th day of October, in the year of our Lord one thousand 
eight hundred and eighty-five, — of our Independence the one hun- 
dred and tenth. 


PATRICK KEENAN, Clerk. 


[, Abraham R. Lawrence, a presiding justice of the supreme court 
of the State of New York for the county and city of New York, do 
hereby certify that Patrick Keenan, whose name is subscribed to 
the preceding exemplification, is the clerk of the said county of New 

York and clerk of said supreme court for said county, duly 
196 ~— elected and sworn, and that full faith and credit are due to 

his official acts. I further certify that the seal affixed to the 
exemplification is the seal of our said supreme court, and that the 
attestation thereof is in due form. 

Dated New York, Oct. 26, 1885. 


ABR’M R. LAWRENCE, J. 8. C. 


STATE OF New York, FF 
City and County of New York, | ° 


I, Patrick Keetian, clerk of the supreme court of said State in 
and for the city and county of New York, do hereby certify that 
Abraham R. Lawrence, whose name is subscribed to the preceding 
certificate, is presiding justice of the supreme court of sail State in 
and for the city and county of New York, duly elected and sworn, 
and that the signature of said justice to said certificate is genuine. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court this 26th day of October, 1885. 

[SEAL. | PATRICK KEENAN, Clerk. 


STATE OF New York, ear 
City and County of New York, j~° 


I, George W. Vultee, a notary public in and for the city and 
county of New York, duly appointed by the Governor, by and 

197 with the consent of the senate, of the State of New York, do 
hereby certify that on the 26th and 28th day- of October, in 

the year of our Lord one thousand eight hundred and eighty-five, 
I was attended by Edward T. Bartlett, Esq., of counsel for the peti- 
tioners, and by Robert H. Griffin, of counsel for the receivers, and 
by the witness, who was of sound mind and lawful age, and the wit- 
ness was by me first carefully examined and cautioned and sworn 
to testify the truth, the whole truth, and nothing but the truth, and 
the deposition was reduced to writing in the presence of the witness, 
and from his statements, and, after carefully reading the same to the 
witness, he subscribed the same in my presence; and I do further 


her of the p 


) 7 ih ? 
ane res 


anv WAY 


. Vane. 
ci lie ‘hiant , iCury | ‘Ompany 
Banker “a hh ro. ‘rT i | i] fii! ii ally as 
appears ecord in my office. 

Witne | | 
A. D. 1886 


( 


mara 


ikers’ and M 
Filed September 10, 1886 


erchants 


ee ee ee ae oe CR eakaa 


a ee 


MPREME COURT OF THE UME STATES, 


JAMES E. VANE. Appellant, 


) 
ey \ No. 334. 
Ricuarp 8S. NewcomBe®@ anv JAMEs G. : 
~Siru, RECEIVERS, ET AL. } 


IN THE MATTER OF THE INTERVENING PETITION 
OF JAMES E. VANE. 


APPELLANT'S BRIEF. 


|. STATEMENT. 


1. The Constitution of Indiana provides : 


‘*Corporations, other than banking, shall not be created by special 
act, but may be formed under general laws.’’ (Art. f1, Sec. 13, R. 8. 
1881, Sec. 212.) 


2. A general law was passed March 11, 1867, authorizing the 
creation of telegraph companies. (R. 5S. 1881, Sec. 4162 et seg.) 


Section seven of the Act declares: 


‘*All telegraph companies organized under this act, shal] have power 
to lease or attach to other telegraph lines, by lease or purchase.’’ (R. 8. 
1881, Sec. 4168.) 


3. The Bankers’ and Merchants’ Telegraph Company of the State 
of New York was organized under the laws of that State for the 
purpose of owning and operating a system of telegraphy throughout 
the United States. 


‘) 


4. The Bankers’ and Merchants’ Telegraph Company of Indi- 


ana was organized under the Statutes of Indiana. 


For the sake of brevity these corporations will be called the New 


York Company and the Indiana Company. 


Il. PLEADINGS, 


On October 4, 1884, the Indiana Company filed a bill in the 


Cireuit Court of the United States for the District of Indiana 
against the New York Company, stating in substance that the New 
York Company, as the principal, parent, or head corporation, con- 
trolled corporations of the same name in the States of Massachu- 
setts, Connecticut, New Jersey, Pennsylvania, Delaware, Ohio, In- 
diana, Illinois, Michigan, Tennessee, Kentucky, Texas, New Hamp- 
shire, District of Columbia, City of Baltimore and elsewhere; that 


the New York Company had become insolvent, and in the case of 
Day, against that Company in the Supreme Court of the State of 


New York. Richard E. Newcombe and James G. Smith had been 
’ . 
appointed receivers of the New York Company.” 


The bill then recites: 


‘*Your orator further shows that the said Bankers’ and Merchants’ 
Telegraph Company of New York has partially constructed the lines of 
your orator, and operates and manages the same, and does a telegraph 
business in all the States above named, with the principal office for the 
transaction of business, for the executive management, and for the receipt 
and disbursement of all money, in the citv of New York. 


**Your orator further shows that in the construction, management, 
and operation of the lines of your orator the said Bankers’ and Merchants’ 
Telegraph Company of New York has incurred several certain debts to divers 
persons and corporations , the amount of which cde bis and the names Of snch 
creditors are now to your orator unknown; that the said debts or portions 
thereof are claimed to be in law and equity just obligations against the 


property of your orator.’ ’ 


The bill further recites that the Indiana Company was ignorant 
of the state of the accounts between the two corporations, or what 
portion of said telegraph line was the property of the complainant 
and what portion was distinctly the property of the New York cor- 
poration ; that it was important that the unity of the telegraph sys- 
tem should be maintained: prayer for an accounting, ete., and 


| 
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| that the New York receivers should be appointed receivers of the 
Indiana Company. (Tr. pp. 1 to 4.) 


On the filing of the bill the New York Company appeared by 
counsel and filed an answer admitting the truth of the bill, and 
thereupon the said New York receivers were appointed “ receivers 
of all and singular the lines, property and assets, real, personal or 
mixed, of the complainant, the said Bankers’ and Merchants’ Tele- 
graph Company of Indiana, and respondent, the said Bankers’ and 
Merchants’ Telegraph Company of New York,” ete. (Tr. p. 4, 
folio 10.) 


Said receivers qualified afd took possession of the property in 
Indiana on October 14, 1884. (Tr. folio 12.) 


—> wre a. 


Ill. Vawne’s INTERVENING PETITION. 


On March 7, 1885, James E. Vane filed his intervening petition, 
stating: 

1. That prior to May, 1884, the New York Company had built, 
and was operating as a part of its system, a line of telegraph 
(four wires) from Freeport, Wood county, Ohio, to Hammond, 
} Lake county, Indiana, and so continued until the appointment of 

said receivers. 


2. That on the 17th of June, 1884, the New York Company 

employed him to put six additional independent wires on the 

telegraph poles from Freeport to Hammond ; the company agree- 

é ing to furnish the wires and other materials at the nearest distrib- 
utive points (depots) along the line, freight charges paid, and there 
deliver the same to him free of any charges or expense. From 
whence he was to take the wires, arms, etc., and string the same 
on the said line of poles at a compensation of $45 for every mile 
of wire so put and strung. (Tr. p. 6 folio 14.) Also, to string two 


wires from Hammond to Chicago. (Tr. p. 7, folio 17.) 


‘ 


3. That by September 27, 1884, Vane had nearly completed 
the work, two wires only being unstrung between Lake Station and 


Hammond, a distance of sixteen miles. 


That the company failed to pay him for his labor and certain 
sums of money advanced at its request to pay freight and the like, 
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aggregating in all about $16,000; that before and at the time of the 
appointment of the receivers, he “ held physical possession of all the 
said wires which formed the six connecting and continuous lines 
between the points aforesaid ; and so having possession, refused to 
deliver the same to said telegraph company, or to any person in its 
behalf, but held the same for the purpose of protecting himself for 
the money then due and owing to him.” 


4. That after the receivers were appointed they made with him 
the following agreement: 


‘¢OCnicaGco, ILL., Nov. 19, 1884. 


‘‘It is hereby agreed and understood that the telegraph wires on the 
poles of the Bankers’ and Merchants’ Telegraph Company in the State of 
Indiana,which were strung by J. E. Vane, and upon which he claims a 
lien, shall be connected up with the wires of the said company from Ham- 
mond, Indiana, to Chicago, Illinois, now constructed and to be con- 
structed, and shall be used for telegraph business by the receivers of said 
‘company; but it is also expressly understood that such use of said wires 
shall not be construed in any way or to any extent as impairing or inter- 
fering with the lien of the said Vane thereon. . 

‘* (Signed) ‘*RicnarpD 8S. NEwWCoMBE, 
** Jas. G. SMITH, 
** Receivers.’ ’ 


And he then and there surrendered the wires upon the terms 
thereof and not otherwise. Also, that he had completed the line 
therefor at their request under said control, and had done certain 
work for the receivers in Illinois between Hammond and Chicago, 
amounting to $560.00. 


5. That in the month of September, 1884, and before the ap- 
pointment of the receivers, he gave notice, and filed liens in 
the several counties in Indiana, through which the line passed, 
under the Statutes of Indiana, to be hereinafter set forth. That in 
October he had settled his accounts with one Robert Stewart acting 
for the receivers, which had been approved. And that the receiv- 
ers refused to pay him or turn the wires back to his possession. 


6. Prayer: (1) That he might be permitted to enforce the 
statutory liens by suit in the Courts of the State; (2) or that the 
Court would permit him to retake possession of the wires surren- 
dered under the agreement of November 19, 1884, or if denied then 
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(3) that he be allowed a lien on said wires for the payment of 
the sums due him, or so much thereof as to the Court might seem 
equitable and just. (Record pp. 6 to 12; inclusive Exhibits to 
intervening petition pp. 12 to 18 inclusive). 


~~ 7. On the filing of the petition the Court made the following 
order: 


‘* Ordered, 1. That said petitioner have leave to file said petition, 
subject to all rights of said receivers to object thereto hereafter. 

‘¢2. That the said Richard S. Newtombe and James G. Smith, re- 
ceivers of said Bankers’ and Merchants’ Telegraph Company, appear to 
and answer the said petition of said James E. Vane within thirty days 
from the date of service of notice of this order upon them, and the clerk 
of this court is directed to certify and mail a copy of this order to them 
forthwith. 


‘*3. That the request of said petitioner, to proceed in the counties 
named in the petition to establish his rights in the proper courts of the 
State under the alleged lien notices against the property and earnings of 
said Bankers’ and Merchants’ Telegraph Company, is hereby denied. 
(Tr. p. 5, folio 13.) 


On May 2, 1885, the receivers filed an unverified answer in five 
paragraphs : 


1. General denial. 
2. Payment. 


3. Denying that Vane was an employe within the meaning of 
the Statute. 


4. Denying that Vane had a first lien, because, prior to the 
filing of the intervening petition the Supreme Court of New York 
and the Circuit Court of the United States for the District of In- 
diana had issued receivers’ certificates to the amount of $150,000, 
which were outstanding and constituted a first lien on the property. 


5. Before the rendering of the services by Vane, the New York 
Company had made ‘‘a general mortgage upon all and singular its 
property in the State of Indiana, as well as other States,” securing 
bonds cutstanding and unpaid, amounting in the aggregate to 
$10,000,000. (Ree. p. 19.) 


Vane filed a general replication. 


On May 6, 1885, the Circuit Court made an ex parte order, legal- 
izing receiver’s additional certificates to the amount of #470,- 
052.06, issued in New York on January 5, 1885, and making this 
issue a preferred lien on the line to all liens and claims except the 
first issue above named. Vane was not present when this order was 
made, and had no notice thereof. (Record p. 21.) 


On May 16, 1885, the matter of Vane’s petition was referred 
to W. P. Fishback, Master, to take and report the evidence, to- 
gether with his findings thereon. (Record p. 22.) 


IV. MastTer’s Report. 
On January 30, 1886, the Master filed his report, as follows : 


°6 To the Honorable Court s 
‘*The undersigned, the Master to whom said petition was referred ,now 
respectfully reports to the Court, as follows: 


* 
‘*] was attended at the hearing by Mr. Calkins for petitioner and by Mr. 
Miller for respondents. 


‘*The evidence produced at the hearing consists of the following items, 
Viz.: 

‘*Evidence of James E.Vane,taken before me,at Indianapolis May 21, 
1885, with exhibits thereunto, and referred to in said evidence. 


‘*Depositions of Edward 8. Pigott, taken before George W. Vultee, with 
exhibits filed in this cause November 4, 1885. 


58 ‘*Depositions of Jas. G. Smith and Robert Stewart, taken before 
Charles Nettleton, notary public, and published in this cause July 
29, 1885. 


‘* All of said evidence is filed in court, with this report as a part thereof. 


‘*Mr. Vane, the petitioner,was employed by the telegraph company to 
put on arms and insulators and to string additional wires on the poles of 
the company from Freeport Junction ,Ohio,to Lake Station , Indiana,a dis- 
tance of 248 miles,for $45 per mile. The company agreed to furnish and 
deliver to Vane,at the nearest accessible railway stations,all the necessary 
material for the work. Vane was to do or furnish the labor necessary to 
string the wires,etc. He did the work,hiring men for the purpose and 
assisting in person. The amount owing to him on this account is eleven 
thousand one hundred and sixty dollars ($11, 160.00.) 


‘*He alsu put in cross-arms and insulators and strung four wires from 
Lake Station to Hammond,sixteen miles,at thirty-seven dollars and fifty 
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cents per mile ,the company furnishing material and Vane doing or furnish- 
ing the labor. The amount owing to him on this account is six hundred 
dollars (2600.00.) 
He also strung two wires from Hammond to the junction of the 
59 Chicago Board of Trade lines,28 miles,at $20 per mile,for which 
there is due him five hundred and sixty dollars ($560.00.) 

‘*During the progress of the work the company failed to furnish the 
material as it was required, so that the men working for Vane were with- 
out employment a portion of the time. Vane asked for instructions and 
was directed by the company to keep his men together during the delay 
thus caused, it being the understanding that the company would pay their 
board while they were waiting. The Master is of the opinion that it is to 
be fairly inferred from the evidence that the company would pay for the 
time thus lost, Vane being required to pay his men as if they were at work. 

‘*Vane also made some advances for freight on material shipped to 
him, but which he could not obtain possession of until the freight was 
paid. He also paid out various sums of money for livery hire, telegrams, 
etc., made necessary by the company’s failure to furnish material promptly. 

‘*He also did extra work on the line, at the request of the company, 

which was not covered by the original agreement. 
60 ‘*The amount due him for this extra work and for the time of his 
men lost by delay is $1,951.12. 

‘*The amount due him for cash advanced to pay freight, livery hire, 


telegrams, etc., is $1,298.50. 


Amast 11, 1004, bO WAS POR e.ccesscocchovcicccieeccs ee ae 
September 11, 1884, he was pald..........seeeeeeeeecees 200 UO 
Total credits ....... vedneeedebhnoedesd xwks. cae R500 00 


‘*Exhibit No. 1,which was filed March 7,1885,contains all the fore- 
going items in detail and has been audited and approved by the company. 
There is no controversy as to the amount. 

‘*The only real question is as to what preference or lien,if any ,has the 
intervener. 

‘*«The Master is of the opinion that in doing this work Mr. Vane was an 
employe of the company within the meaning of section 5286, Revised 
Statutes of Indiana (1881.) He has filed his notice ,as required by section 
5287, in the counties through which the telegraph is built. 

‘*This lien covers the following items: 


For stringing wires, 248 miles, $45 per mile ......... $11,160 00 
For putting in cross-arms from Lake Station to Ham- 

MONE wenncdcacenescece coccepéuasueausseusees ieee 600 00 

For stringing two wires from Hammond to Junction , ete. 560 00 

Por Gate WOE GG GORA s : 200 cncniaverséscecies eae . eee |e 

61 214,271 12 

ate GOORIN 6 oa c00c ce cevccctscdadutwdeesaeleen 500 00 


NR MN. 6 nnd 0 n0tesnns0denens Ubimnemeseeiaael $13,771 12 
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‘*T find and report that he has no lien as to the sum of $1,298.50 for 
cash paid for freight,livery ,etc. 


‘*Vane’s claim accrued prior to the order made by the Supreme Court 
of New York November 3, 1884, authorizing the issue of $150,000 of 
special receivers’ certificates, to secure which a trust deed or mortgage 
was executed, and I report and find that for said sum of $13,771.12 Vane 
is entitled to priority over the lien of the certificates above named. 


‘*Vane also asserts a right to a common-law lien, which he bases on 
the following facts which are not controverted: The contract with Vane 
was made in June, 1884. November 12, 1884, the work was practically 
<dlone, but the connections were not made. - Mr. Vane kept possession of 
the wires by refusing to allow connections to be made, and turned the 
ends of the wires down into the ground. He retained such possession 

until November 20, 1884, when he delivered possession to the re- 
§2 ceivers With an agreement that such delivery was not to impair any 

rights or liens he might thus have by virtue of such possession. He 
had such possession when the order allowing the issue of receivers’ cer- 
tificates was made and also when the certificates were issued, Novembe 
ll, 1884. 


‘‘T report and find that by perfecting his claim for a lien under the 
statute Mr. Vane waived the right he had, if any, fo assert his common- 
law lien. 

‘*In addition there is due to Vane from the receivers for work done for 
them $1,898.33. The work was done after the certificates were author- 
ized by the order of November 3, 1884, but before the issue of the certi- 
ficates issued by subsequent orders. I report and find that for the sum 
last named Vane should be postponed as to the issue of $150,000 of certi- 
ficates, but that he should be preferred as to those which were subse- 
quently issued. 

‘*Transcripts of the various orders of the Supreme Court of New York 
authorizing the issue of receivers’ certificates are attached to the deposi- 
tion of Mr. Edward Piggott, filed herewith. 

‘*Respectfully submitted, Wituiam P. Fisupack, Master.’’ 


On February 4, 1856, the receivers filed exceptions on the 
ground that Vane was not an employe under the Statutes of In- 


diana as hereinafter set out. (Ree. p. 23.) 


On February 11, 1886, Vane filed exceptions as follows: 


67 ‘*James E. Vane excepts to the Master’s report and finding hérein 
filed in his matter on the 50th day of January, 1886, in this court, and 
for grounds of exception thereto says: 


‘* First. For that said Master has certified that he, said Vane, is not 
entitled to a lien on the property of said Bankers’ and Merchants’ Tele- 
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graph Company prior and paramount to the holders of receivers’ certifi- 
cates and prior and paramount to all other mortgage liens for the sum of 
$13,771.12, for work and labor done and performed for said company, 
under the lien laws of this State, whereas the Master should have found 
and reported that said Vane was entitled to a prior and paramount lien 
over all of said other liens mentioned for the full sum found to be due 
him, to wit, the sum of $15,069.62. 


‘*Second. The Master erred in deducting the payments of $500 from 
the amount found and reported to be a paramount lien over said receivers’ 
certificates, whereas if his report concerning said amount is correct 

68 under the evidence he should have deducted said payment from the 
#1 297.50, which he found-and reported to be due from the Bankers’ 

and Merchants Telegraph Company, but which was entirely unsecured. 


‘* Third. The master erred in reporting and certifying that said 
$1,298.50 was entirely unsecured, whereas he should have found and cer- 
tified that said sum, together with all other sums found to be due, as 
shown on Exhibit No. 1, filed with said petition, was either secured and 
paramount to said other liens under the mechanics’ and employes’ law 
of this State, or was secured and was paramount to said other liens under 
his common law lien, as shown by the evidence. 


‘* Fourth. The Master found and reported that a part of said sum 
found to be due and owing to said Vane, to wit, the sum of $13,771.12, 
was secured by a lien under the Statute of this State paramount to the 
lien of the receivers’ certificates, whereas the Master should have found 
and reported that the whole sum found to be due said Vane, as shown 

on and by said Exhibit No. 1, filed with the petition, was para- 
69 mount to said lien of said receivers’ certificates by virtee of the 

agreement made with said receivers and by virtue of his posses- 
sion, asserted and held against said receivers and all other persons, as 
shown by the undisputed testimony in said suit. 


‘*Wherefore said Vane excepts to said report of said Master and humbly 
prays an appeal therefrom to the judgment of this honorable Court. 
‘* James E. Vane, 
‘*By Harris & Calkins, 
** Solicitors, etc.’ 


ACTION OF THE Court. 
On May 6, 1886, the Court made the following order: 


‘*Come now the parties, complainant and defendant, and comes now 
James E. Vane, intervening petitioner herein, and come also Richard 8. 
Newcombe and James G. Smith, the receivers of the Bankers’ and Mer- 
chants’ Telegraph Company of New York. 

‘* And the Court, being sufficiently advised in the premises, doth 
70 now overrule the exceptions of said petitioner to the report of 
William P. Fishback, Master, filed herein, and doth also sustain so 
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much of the exceptions of the said receivers to said report of the Master as 
relates to the claim for a lien in favor of said petitioner as found by him, 
the said Master, in said report, but confirms said report as to the amounts 
found to be due to said petitioner. 

‘*It is therefore ordered, adjudged, and decreed by the Court that said 
James (FE. Vane, petitioner, has a just claim against the Bankers’ and 
Merchants’ Telegraph Company of New York for the amount found to be 
due him from said company by the Master, being the sum of $15,069.62, 
and that he has a just claim against said receivers for work done for them 


‘>e> 


as found by said Master, amounting to the sum of $1,898.33. 

‘* And it is ordered, adjudged and decreed by the Court that said peti- 
tioner, James E. Vane, has no lien upon the property of said Telegraph 
Company, defendant, for the amount so found to be due him or any part 
thereof, and that said sum of $15,069.62 is a general floating debt of said 
contracting corporation not entitled to any priority in preference, and that 
said sum of $1,898.35 is a valid debt of said receivers payable out of any 
sums in their hands as such, available for payment of the debts of said 
trust. (Ir. p. 37.) ' 

APPEAL. 


Vane was allowed an appeal to this Court from so much of said 
decree as disallowed his claim for a lien for said sum of $15,069.62, 
and, from the overruling of his several exceptions to the Master's 
Report, and sustaining the exceptions of said receivers thereto. (Tr. 
pp. 27-28.) 

ASSIGNMENT OF ERRORS. 


The Cirenit Court of the United States for the District of In- 
diana erred : 


l. In sustaining the first exception of the appellees to the 
Master’s Report, thereby holding and adjudging that Vane was not 
entitled to have and hold a lien upon the property of the company 
in the counties through which the telegraph line was built under 
the laws of Indiana. 


2. The Court erred in sustaining so much of the second excep- 
tion of the appellees to the Master’s Report as declared that said 
Vane was not an employe of said company within the meaning of 
said Statutes of Indiana. 


3. The Court erred in finding and adjudging that the appellant 
Vane had no lien either at common law or by statute upon the pro- 
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perty of the said company for the sums found and adjudged due 
him for work and labor performed by him upon the line. 


4. The Court erred in overruling appellant’s first exception to 
the Master’s Report, thereby holding and adjudging that Vane’s 
claim to the amount of $13,771.12, was not a paramount lien on 
the property of said company to any and all other liens thereon. 


5. The Court erred in overruling appellant’s third exception to 
the Master’s Report, thereby holding and adjudging that said Vane 
had no lien on the property of said company for the sum of 
$1,298.50 cash paid out by him for freight and other expenses 
which should have been paid by the company. 


6. The Court erred in overruling the fourth exception by appel- 
lant to the Master’s Report, thereby holding and adjudging that said 
Vane had no lien upon said property of said company by virtue of 
the said agreement made with the receivers of date November 19, 
1884. 


Land 


7. The Court erred in adjudging that “ James E. Vane has no 
lien upon the property of said Telegraph Company for the amount 
so found to be due him or any part thereof, and that said sum of 
$15,069.62 is a general floating debt of said contracting corporation, 


not entitled to any priority or preference.” 


Wherefore appellant asks that the judgment may be reversed, 
and that the Circuit Court be directed to render judgment in favor 
of appellant, that he has a lien on said property under the law, and 
by virtue of said agreement of November 19, 1884, for said several 
sums of money adjudged to be due him. 


And will the Court make such further orders and judgments as 
equity doth require. 
JAMES E. VANE, 
By Appison C. Harris, 
His Attorney. 


Judge Woods’ opinion is reported in 27 Fed. Rep. 536. It will 
be conceded if Vane has a lien in law or equity he sought the 
proper Court in which to secure his rights. 


Blair v. St. L. H. & K. R. R. Co.; 
17 Am. & Eng. R. R. Cases, 337. 


ARGUMENT. 
Appellant maintains three propositions 

l. Vane has a lien under the Statutes of Indiana. 

2. If not, then he has a lien at common law, or in equity. 


3. He also has a lien by virtue of the contract of Nuvember 19, 
1884. 


We will discuss these questions in the order named. 


I VANE HAS A STATUTORY LIEN. 


W. P. Fishback, Esq., Master, states in his report that Vane has 
a statutory lien for $13,771.12 for work and labor, ete., but not for 
$1,298.50 cash advanced for freight, etc. His honor, Wm. A. 
Woods, District Judge, presiding at the trial, holds that Vane has 
no lien. To a full discussion of this question it becomes necessary 
to refer to the policy of, as well as to set forth the Statutes of In- 
diana. Since the organization of this State it has been the uniform 
and continuous policy of this State to secure mechanics, laborers 
and the like in their pay for work and materials incorporated into 
the property of another. (R.S. 1838, p. 412.) (R.S. 1843, p. 777.) 


In the revision of 1852, Art. 36, of the Civil Code was devoted 
entirely to this subject. 2 Gavin and MHord’s Stat., p. 298. 
Thereafter from time to time additional laws were passed, extend- 
ing this wholsome policy to exceptional cases not embraced by 
the general provisions of the law of 1852. In this way our system 
of securing the pay of contractors, material-men, employes and 
laborers has grown into a pretty complete code. The various Acts 
are scattered throughout the session laws since 1852; but they are 
collected and compiled in the later revisions of 1881 and 1889. 


See R. S. 1881, “ Laborers,” Chap. 75, Sec. 5206. 
Id. “ Liens,” Chap. 79, Sees. 5276 to 5311. 

Id. “ Mines,’ Chap. 86, Sec. 5471. 

Elliott’s Sup. (1889) “ Labor” Ch. 28, Sec. 1596, et seq. 
Also Sees. 1092 and 1094. Also Ch. 31, Sec. 1688 to 1712. 
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It is unnecessary to copy these laws as the merest glance at the 
Statutes will support our general proposition that the policy of this 
State is to secure the pay of all persons employed as contractors, 
material-men, laborers or otherwise. And the Courts of the State 
are in full sympathy with the legislative purpose, and construe the 
Statutes liberally to fulfill the intent of the law-making power. This 
purpose was forcibly expressed by Judge Worden in Colter v. Freese, 
45 Ind. 96, (1873.) 


He said : 


‘*There is a striking analogy between the Statute and the principles of 
the civil law, including the maratime, in respect to liens.’’ Thus says 
Domat, (Vol. 1, p. 683, Art. 9, par. 1774:) 


‘*Architects and other undertakers, workmen and artificers who be- 
stow their labor’on buildings, or other works, and who furnish materials, 
and in general all those who employ their time, their labor, their care, or 
furnish any materials, whether it be to make a thing, or to repair it, or to 
preserve it, have the same privilege for their salaries, and for what they 
furnish, as those have who have advanced money for these kinds of works, 
and which the seller has for the price of the things sold.’’ (Page 105.) 

This ‘‘ privilege ” or lien under the civil law is given before all 
other liens, on the principle that in good conscience a man does not 
own what he has gotten from another until it is paid for. Domat, 
Sec. 1743. Vendors, maratime and mechanics’ liens repose on this 
doctrine. 


Statutes for the benefit of laborers, and the like, secure a liberal 
construction in this Court. 


Davis v. Alvord, 95 U.S., 545; 
Mining Co. v. Cullins, 104¢U.8., 176. 


So we have the same policy prevailing in Indiana, and in the federal 
system. In the light of this policy let us now turn to the special Act 
which the Master holds, and we contend, gives Vane a lien on the 
property of the telegraph company. And, first, as to its history, for 
the Act being remedial must be so construed (if possible) as to make 
it effect the evident purpose for which it was enacted. 


Platt vy. Railroad, 99 U. 8., 60; 
Con. Mut. Life Ins. Co. vy. Talbott, 113 Ind. 373; 
Stout v. Board, 107 Ind, 343 ; 

Edger v. Board, 70 Ind. p. 338. 


‘*Courts in construing a Statute may with propriety recur to the his- 
tory of the times when it was passed; and this is frequently necessary in 


order to ascertain the reason, as well as the necessity of particular pro- 
Visions in it.’’ 


U.S. v. U.P. R. R., 1 Otto, 79; 
Maryland v. R. R. Co., 22 Wal., 113; BS 
Railway v. Prescott, 16 Wal., HOY : 
Preston Vv. Brouder, l W hart., 121. 
So again: 
‘* Acts in part materia passed either before or after, and whether re- 
pealed or still in force, may be referred to in order to discern the intent of 
the Legislature in the use of particular terms, or the enactment of partic- 
ular provisions.’ ’ 


Stout v. Board, 107 Ind., p. 348. 


Looking at the various laws enacted before 1877 we find that 
all persons engaged in constructing any building (Act 1853), rail- | 
road (i875), boat (1863), or any article of personal property ; agis. 
tors, attorneys, bailees, warehousemen, ete., wefe protected by the 
State. The financial distress of these years fell heavily upon the s 
workingmen, and particularly those whose labor was not secured by 
Statute. Labor incorporated into a telegraph line is as much en- 
titledl to protection as if done on a building, railroad or boat, or in 
u law suit. And in morals, those operating a railroad or factory, 
seem, to many, at least, to have as much claim to protection as 
‘those engaged in constructing or repairing the plant itself. Labor 
creates wealth. And for its encouragement and assurance its valu y 
is made a charge on that which it creaves. The financial condition 
of a citizen is generally known to his neighbors, but that of a cor- 
poration, particularly if it is a foreign one, doing business in this 
and other States with its offices in New York or elsewhere, is un- 


known to the masses, if not to every one. 


But the chief purpose of such Statutes is to prevent those persons 
whose labor is indispensable to the continuance of a corporation from 
abandoning it, and thus suspending its operations whenever they 
become alarmed by fear of losing their pay. 


Lehigh Coal ete., Co. v. Cent. R. R. Co., 2 Stew. 252: 
Watson v. Mig. Co., 30 N. J. Kq. O88. 


| 
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The “six months’ rule ” in railway receiverships reposes upon 
the same wholesome policy. 


It seems to have been the purpose of the Legislature of 1877 to 
combine these purposes in one general Act, the first section of 
which is No. 5286 R. S., under which the Master held Vane had 
a lien 


The law is as follows: 


‘*Aw Act giving the employes of corporations a lien for their work and 
labor upon the corporate property of such corporation, and the earn- 
ings thereof, tovether with the moae of entorcing same, and repeal- 
lng all laws in conflict therew Lik. 

(-APPROVED Marcu 13, 1877 
‘*SECTION |! Be iw enacted by the General Assen? vy Of the State of 

Indiana, That the emploves of any corporation doing business in this 
State, whether organized under the laws of this State or otherwise, shall 
be, and they are hereby entitled to have and to hold a first and prior lien 
upon the corporate property of such corporation, aud the earnings thereof, 
for all work and lubor done and performed by such employes for such cor- 
poration, from the date of thei employment by such corporation; which 
lien shall lie prior to anv and all liens created or acquired subsequent to 
the cate of the emplos ment of such ely los es by Such Cul poration, except 
as in this act provided 


‘*Sec. 2. Any employe wishing to acquire such lien upon the corpo- 
rate property of any corporation, or the earnings thereof, whéther his 
claim be due or not, shall file in the Recorder’s office of the county where 
such corporation is located or doing business, notice of his intention to 
hold a lien upon such property and earnings aforesaid for the amount of 
his claim, setting forth the date of such employment, the name of the cor- 
poration and the amount of such claim: and it shall be the duty of the 
Recorder of any county, when such notice is presented lor record, to 
record the same in thie record now required by law for notice of mechanics’ 
liens, for which he shall receive twenty-five cents; and the lien so created 
shall relate to the time when such employe was emploved by such corpo- 
ration, or to any subsequent date during such employment, at the election 
of such emplove, and shall have priority over all liens suffered or created 
thereafter, except other emploves’ liens, over which there shall be no 
such priority; Provided, That where any person, other than an employe, 
shall acquire a lien upon the corporate property of any corporation located 
or doing business in this State, and such lien remain a matter of record 
for a period of sixty days, in any county in this State where such corpora- 
tion is located or doing business, and no lien shall have been acquired by 
any employe of such corporation during that period, then and in that 
case such lien so created shall have priority over the lien of such employe 
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in the county where such corporation is located or doing business, and 
not otherwise; Provided, further, That this section shall not apply to any 
lien acquired by any person for purchase money. 


‘*‘Sec. 3. Any employe having acquired such lien may enforce the 
same by filing his complaint therefor in the Circuit or Superior Court in 
any county where such lien was acquired, at any time within six months 
from the date of acquiring such lien, or if a credit be given, from the date 
of such credit; and the Court rendering judgment for such claim shall 
declare the same a lien upon such property, and order the same sold to 
pay and satisfy such judgment and costs as other lands are sold on execu- 
tion or decree, without relief from valuation or appraisement laws, and 
in such action the Court shall make such orders as to the application of 
the earnings of such corporations, if any there be, as shall be just and 
equitable, whether the same be asked for in the, complaint or not. 


‘*Sec. 4. In such actions all persons whose liens are recorded, as 
provided in section two of this act, may be made parties to such action, 
and issues shall be made up, and trials had, as in other cases; and the 
Court may, when several actions are pending by different claimants to 
enforce such liens, order that such cases be consolidated, and if the pro- 
ceeds of the sale of such property, or the earnings of such corporation be 
insufficient to pay and satisfy the claimants in full, the Court shall order 
them to be paid in proportion to the amount due each, and such sale shall 
be made without prejudice to the rights of any prior imcumbrances, owner 
or other persons not parties to the action. 


‘*Sec. 5. In all proceedings commenced under this act, the defendant 
‘may file a written undertaking, with surety to be approved by the Court, 
in the exercise of sound discretion, to the effect that it will pay the judg- 
ments that may be recovered, and costs, and thereby release its property 
from the liens hereby created. 


‘*Sec. 6. In all cases not herein specially provided, the law, rules, 
practice and pleadings now in force in reference to the enforcement of me- 
chanics’ liens, shall be applicable to all suits commenced under this act. 


‘*Sec. 7. All laws or parts of laws coming in conflict with the pro- 
visions of this act shall be and the same are hereby repealed.’’ (Acts 1877, 
Special session, p. 27.) 


A similar law has been held valid. Warrenv. Sohn, 112 Ind. 213. 


This Act for the first time introduced the word “ employe ” into 
the lien laws of this State. In the embezzlement Act of 1865, 


(Acts 1865, Spec. Ses. p. 204), it was used as embracing the presi- 
dent, directors, cashier, secretary, treasurer, teller, clerk, book- 
keeper, agent and others in the einploye of any corporation or person 
in business. In subsequent criminal Statutes it still holds the same 
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place broadened to embrace many other persons. (R. 8. 1881, 
Secs. 1944, 1946, 1948, 3645.) 


It is evident the word was not used in any limited sense in this 
Act; although, if Vane had appropriated the wire before it was 
strung he might have been guilty of embezzlement. (See Ritter v. 
State, 111 Ind. 324.) This word has recently come to us from a 
foreign tongue, but is given a broader meaning in this country than 
its natural definition. Its brevity has led to itsadoption in our tongue 
as it comprehends many classes of persons which otherwise we must 
name, respectively. A half a century ago it was styled an 


equivocal word. (Bayley J. in Ripley v. Seaije, 5 B. & C., 167.) 


It is now in such universal use that it is not subject to criticism. 
Betore the passage of this Act the Statutes would not reach a tele- 
graph company, roads, bridges, etc., as they were not buildings, nor 
work or repairs on railroads after they were in operation, (Sec, 
5293 and 5301) and many other instances within the policy of the 
State. And there was no security for the claims of operatives. 
That class of employes does not fall within this discussion, as Vane 
was not a telegrapher operating the line. He was not in the ex- 
clusive possession of the line, like a building contractor. The 
company furnished the material and employed him to put it in 
place on the property of the company. We have corporate 
shoe factories in this State as well as other manufacturing cor- 
porations. Now, if a corporate shoe manufacturer employs a shoe- 
maker. to come into its shop and make shoes for it out of materials 
furnished by it, will any one say he is not an employe? Or can 
any man point to any difference in their legal relations between the 
shoemaker and Vane? It is not necessary to make one an employe 
that he should work for so much per day. One who does “ piece 
work” is none the less an employe. Railway employes in train 
service are now almost uniformly paid by the miles run, and most 
artisans are paid by the piece. There is no difference in principle 
between the “ miles run” by an engineer and the “ miles strung ” 
by Vane. If Vane had strung by himself the company’s wire on 
the company’s poles, no one would have questioned that he was an 
employe, any more than a railway trackman laying down a third 
rail on a road in operation (as the telegraph line was) is an 
employe, whether he is paid by the day or by the mile. But 
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inasmuch as Vane “ did the work, having men for the purpose,” to 
help him, it was said, and may be again, that he was not an em- 
ploye. This is to make a man’s legal relations to his employer 
turn on who furnishes the help. The shoemaker, so long as he 
works in his corporate employer’s shop alone is an employe, but if 
he brings somebody to wax his thread, he is no longer an employe. 
It matters not whether Vane does all the work himself, or does it 
with the help of his sons, apprentices or hired help. Thus a Statute 
of Wisconsin gave a lien upon logs for the “ labor and services” in 
cutting and hauling. It was held that the Statute “ should be con- 
strued as broadly as its common use will warrant, which would in- 
clude such labor and services when performed by servants and 
agents as well as personally, as in the common count in assumpsit 
for work and labor.” 


Hogan v. Cushing, 49 Wis. 169. 


The Employers and Workmen Act of 1875 (38 and 39 Vict. C. 90), 
providing for a summary settlement of labor disputes, declared “ the 
expression, ‘workman’ * * * means any person, who, being a 
laborer, servant in husbandry, journeyman, artificer, handi-craftsman, 
miner or otherwise engaged in manual labor’ * * * ‘has entered 
into, or works under a contract with an employer, whether the con- 
tract be * * * a contract of service or a contract personally 
to execute any work or labor.” 


A potter's printer was held to be a “workman,” who employed 


and paid assistants to help him perform and fulfill a contract with 
his employer. 


Gramger v. Ayrsley & Co., 6 Q. B. Div. 182; 
Mining Co. v. Cullins, 104 U. 8. 176; 
Munger v. Senroot, 32 Wis. 541; 

Watson v. Manuf. Co., 30 N. J. Eq. 588 ; 
The Queen v. Freke, 5 El. and BI. 944. 


It will be observed that the words “ master,” “laborer,” “ ser- 
vant,” “‘ wages’ are not used in the Act under review; but the 
words are “ employment,” “ employee,” “ claim,” “ whether his claim 
be due or not.” Thesé terms imply contracts. .A “claim” includes 
much more than unpaid wages. It is the most comprehensive term 
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in our language to define a money obligation. So the word “em- 
ployee” is the most comprehensive to define persons rendering ser- 
vices for another, and is the correlative of employer. And such is 
the holding of the Courts. 


In Woodstock Iron Co. vy. Richmond and Danville Extension Co., 
129 U.S. 643, the Georgia and Pacific Railroad Co. had employed 
the Extension Company to construct its railroad from Atlanta, Ga., 
to Columbus, Miss. 


The Extension Company made a contract with the Iron Company 
to locate and construct the line by way of its works at Anniston for 
a sum of money to be paid by the Iron Company to the Extension 
Company. In speaking of this contract this Court say : 


‘*It was a contract by an employe of a railroad company with a third 
party for a consideration to be received from that third party to violate its 
engagement with its employer.’’ 


The word employe is here used to comprehend a contractor, 
so that if Vane was a contractor he was none the less an employe. 
The word is now used to define all persons employed, whether con- 
tractors, professional men, laborers, servants, agents, operatives or 
officers. 


Thus in the case of Gurney v. The Atlantic and Great Western 
Railway Co, 58 N. Y., 358. The receiver was ordered to pay and 
discharge “ arrearages owing to laborers and employes of the said 
consolidated corporation, defendants for labor and services actually 
done in connection with that company’s railways.” 


Jeremiah 8S. Black filed a claim as an employe for professional 
services, as counsel for the railway company, in the sum of $5,000, 
prior to the appointment of the receiver. The Master, to whom 
the matter was referred, reported the claim was reasonable, but 
rejected it solely on the ground that Mr. Black was not an “employe.” 
He appealed. The Court of Appeals allowed the claim. 


Church, C. J., said: “It is manifest that literally and lexically 
the claimant was an employe of the company; that is, he was em- 
ployed by and rendered important service for them.”’ And he points 
out with great clearness that the word “ employe,” as commonly 
understood, has a wider signification than laborer, servant, apprentice, 
operative and the like. (Page 366-7.) 


Allen, J., said: 


“ ‘The term ‘employe’ is the correlative of ‘employer,’ and neither term 
has either technically or in general use a restricted meaning by which any 
particular employment or service is indicated. The terms are as applicable 
to attorney and clerk, physician and patient, as to master and servant, a 
farmer and day jaborer or a master-mechanic and his workmen. To em- 
ploy is to engage or use another as an agent or substitute in transacting 
business, or the performance of some service; it may be skilled labor or 
the service of the scientist or professional man, as well as service or un- 
skilled manual labor. That the claimant was the ‘employe’ of the corpo- 
ration and ‘done service ’ under his employment can not be questioned 
upon the evidence and under the finding of the referee.’ (Page 371.) 


In another case a newspaper was held to have been “ employed by 
the corporation ” when it had been desig: ated by the Mayor as the 
official paper of the city of New York. 


Petition of Wm. B. Astor, etc., 50 N. Y., 363. 
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In Stryker v. Cassidy, 76 N. Y. 50, under a Statute giving a 
lien to “any person who shall perform any labor, or furnish any 
materials, etc. ,” it was held that an architect was within the intent 


of the law. 


“ Looking at the whole Act, it is plain,” says Andrews, J., “ that 
it was not passed simply for the protection of laborers, using that 
word in a restricted sense, as designating those who work with their 
hands, and are dependent upon their daily toil for their subsistence. 
Mechanics’ lien Acts were originally enacted for the especial pro- 
tection of this class of persons, but their scope has been greatly ex- 
tended. Under the Act in question a lien may be created, not only 
in favor of workmen employed by a contractor, but in favor of the 
contractor also. * * The right to acquirea lien is not confined 
to persons who may be supposed to need the especial protection of 
the State. The general principle upon which the lien laws proceed, is 
that any person who has contributed by his labor, or by furnishing 
materials to a structure erected by an owner upon his premises, shall 
have a claim upon the property for his compensation.” 


Water Co. v. Ware,16 Wall. 566, Phil. Mec. Liens, p. 57 ; 
Stone v. U. S&S, 3 Ct. Cl. 260. 


The Indiana “ Miner’s Law” was passed in 1879. It gives (Sec. 
5471 R. 8S. 1881) to “ miners and other persons employed and work- 


21 


*? 


ing in and about the mines” a lien for “ work and labor per- 
formed” on the mines, paramount over all other liens. Ina suit 
to enforce certain mortgages and liens, it appeared that Kratz Bros., 
foundrymen, had taken a pump from the mine and repaired it at 
their shop, replaced it, and filed a lien. It was held that they came 

_ within the Statute, and had a lien paramount to mortgages on the 
mine at the time they did the work. 


Warren v. Sohn et al., 112 Ind. p. 216. 


It can not be thought that these foundrymen did all the work 
with their own hands any more than Vane. They were “employed” 
about the mine, making repairs at their shop, while Vane was “em- 
ployed” in making the additions on the line itself. 


It would seem this should close the discussion. 


It should be said that case was not decided at the time of the 
trial of this cause. 


There is yet another Statute which protects Vane’s lien if the 
- Employe’s Act should fail. In 1883 the Mechanic’s Lien Law was 
revised and re-enacted. (Acts 1883.) 


See also Elliott’s Sup. 1889, Secs. 1688 and 1690. The material 
sections are as follows. 


*‘*Section |. Be tt enacted bu the General Assembly of the State of 
Indiana, That mechanics, and ali persons performing labor or furnishing 
material or machinery for erecting, altering, repairing or removing any 
house, mill, manufactory or other building, bridge, reservoir, system of 
water-works or other structure, may have a lien, separately or jointly, 
upon the house, mill, manufactory or other building, bridge, reservoir, 
system of water-works or other structure, which they may have erected, 
altered, repaired or removed, or for which they may have furnished 
material or machinery of any description, and on the interest of the owner 
of the lot or land on which it stands, or with which it is connected, to the 
extent of the valué of any labor done or materials or machinery furnished, 
or both.’’ 


‘*Sec. 3. Any person wishing to acquire such lien upon any property, 
whether his claim be due or not, shall file in the Recorder’s office of the 
county, at any time within sixty days after the performing of such labor 
or furnishing such materials or machinery, notice of his intention to hold 
a lien upon such property for the amount of his claim, specifically setting 


forth therein the amount claimed, and giving a substantial description of 
such lot or land on which the house, mill, manufactory or other building, 
bridge, reservoir, system of water-works or other structure may stand or 
be connected with, or to which it may be removed. Any description of the 
lot or land in a notice of lien will te su fhicient , if, from such de scription or 
any reference therein, the lot or land can be tdentified.’’ 


Now. while the notices filed in the several counties were framed 
to comply with the employe’s Act, (Exhibits Tr., p. 499 et seq.) yet 
they substantially comply with the requirements of the Statute of 
L883. 


In Jones on Liens it is said: 


‘*Sec. 1421. In general, it is only necessary that the statement or notice 
of lien should so describe the property that it can be reasonably recognized. 
In other words, a description is sufficient if it contains enough to enable a 
person who is familiar with the locality to identify the land intended to be 
described with reasonable certainty. There is generally great reluctance 
to declaring a claim invalid merely by reason of a loose description; and 
the jury is generally allowed to determine whether the land is in fact des- 
cribed. Only such descriptions as are calculated to mislead subsequent 
purchasers and creditors, or fail to locate the premises, invalidate the 
claim. 

“The land may be described by the buildings or structures covering the 
land, if it is sought to subject only the land so covered to the lien, and the 
buildings are such in character, or are so described as to be readily identified. 

‘*A mine which is well known may be described by name, the county, 
township and mining district being also mentioned. A quartz mill may 
be described by the name by which it is known in a town and county 
named.’ 

Il. Commwon Law. LIEN. 


At the time the receivers were appointed Vane had possession of 
the wires. They were not entirely strung. The work was not com- 


pleted till Nov. 12, 1884. 
The Master says: 


‘*Mr. Vane kept possession of the (six) wires by refusing to allow con- 
nections to be made, and turned the ends of the wires down into the 
ground. He retained such possession until Nov. 20, 1884, when he de- 
livered possession to the receivers,’’ under the contract set out on Page 4. 


The Master held that Vane having a lien under the Statutes, had 
none other, and Judge Woods decided that he had no lien either by 
the Statute, or “at common law or in equity.” 


If it be true that he had no lien under the Statutes, then we pro- 
ceed to inquire whether he did not have such a claim on the wires 
as a Court will protect. 

It is fair to say that Judge Woods thought, although it is not 
expressed in his brief opinion, that the existing line on which Vane 
strung the six wires, was “real estat2,” and so the principle, that an 
artisan may hold possession till he is paid, did not apply. The 
principle of the common law is applied to its full limit in Indiana ; 
first, by Statute (R. S. 1881, Sec. 5304), and second, by the casea— 


Holderman v. Mani r. 1O4 Ind. 118 and cases cited : 
Darter vy. Brown, 48 Ind. 395;:. 

Kaat vy. Ferguson, 59 Ind. 165; 

Hanna v. Phelps, 7 Ind. 21. 


That Vane had help does not destroy the lien. 


Shaw v. Bradley, 59 Mich., p. 204. (Contractor.) 
Hall v. Boom Co., 51 Mich., 377; 1 Jones on Liens, Sec. 


738. 


The Master's Report puts at rest any question about Vane’s pos- 
session. He effectually prevented every one from deriving any ben- 
efit from the use of the wires until he yielded possession on Novem- 
ber 20. And under the stipulation of the previous day, he did not 


lose his lien by yielding possession. 
Me Farland v. Whee if r. 26 Wend. 167. 


It is not stated directly what title the New York Company had 
to the line across Indiana. It clearly appears from the original 
bill filed by the Indiana Company, that it had made some arrange- 
ment whereby the New York Company had “ partially constructed 


the lines ° 


and operates and manages the same.” (Tr. p. 
1. fulio 3.) The answer of the New York Company admits this to 
be true. (Tr. p. 4, folio 10.) Tris would seem to imply a lease or 
license only. And as the law of incorporation provides that tele- 
graph companies “ may continue for a term not exceeding fifty 
years” (R. S. 1881, Sec. 4166), it would seem to follow, that it 
could not execute a lease for any longer period. Such leaseholds 


are personal property in this State. 
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MeCarty v. Burnett, 84 Ind. 26 ; 
Me Dowell v. Hendriz, 67 Ind. 513; 
Schee v. Wisemen, 79 Ind. 389 ; 
Smith v. Dodd, 35 Ind. 452-6; 
Morris v. Rathbone, 21 Ind. 466-7 : 
Cade v. Brownlee, 15 Ind. 369; 
Duchane v. Goodtitle, 1 Blackf. 117. 


It is necessary to uphold the adverse contention that the Indiana 
company had acquired a fee in which the poles were set by the New 
York company. The record sustains no such assumption. It may 
as well have been merely a license or lease. Whatever the estate 
of the Indiana Company, it is clear that the New York Company was 
not the absolute owner in fee. For in the bill the Indiana Company 
says the New York Company “ has partially constructed the lines of 
your orator, and operates and manages the same.” So that it is evi- 
dent the right of use held by the New York Company was not “ real 
estate,” and when Vane took and strung the wires they did not be- 


’ 


come “land,” so that the interest of the New York Company was 
necessarily personal property. Indeed, the estate, or “right of 
way ” of the Indiana Company would seem to partake of that char- 
acter. 


Turner v. I, B. & W. Ry. Co., 8 Bis. p. 389. 
But the matter ‘is settled. 


In Boston Safe Deposit and Trust Co. v. Bankers’ and Merchants’ 
Tel. Co., involving this property, (36 Fed. Rep. 288) Judge Wallace 
held, that these very wires styled “ strung wires” did not become 
“ realty,’ but remained “ personalty ” (p. 297.) The opinion states 


the history of this telegraph line, ancluding that part constructed by 


Vane from Freeport to Hammond. (Page 292-3.) 


See Telegraph Co. v. Railroad Co., 11 Fed. Rep. 6. 


The six wires strung by Vane being personal property, and form- 


ing no part of the line in Operation, and being yet in his possession, 


under the strict rules of common law, he was entitled to hold them 


until paid for the labor he had expended in putting them into posi- 
tion to be used. As the six wires were distinct from the four 
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in use, it is perhaps the same as if the four were not on the poles at 
all. As the New York Company at most, did not own the “estate” 
in which the poles were set, the case stands as if A. gives B. permis- 
sion to erect and use a house on his lot for commercial purposes. 
In such case if B. should furnish the material and employ V. to 
erect the house, it is believed he would have the right to hold pos- 
session til. paid. 


It is immaterial whether the work is done by the claimant, or 
others he employs for that purpose. : 


‘*It is as competent for the company to employ an agent to do the 
whole labor for a specified sum as to do it through laborers employed by 
the day or month. An artisan has a lien for work done in the way of his 
trade by another than himself outside his shop.’’ (1 Jones on Liens, 
Section 738.) 


And as a tailor employed to make a whole suit of clothes has a 
lien on any part of the suit for the whole price, ( Blake v. Nicholson, 
3 M. & S. 167), so Vane had a right to hold the ends of the wires 
for his entire claim. 


Holderman v. Manier; 104 Ind. 118 ; 
i Jones on Liens, Sec. 739. 


The question in this case is as new, and not less interesting, than 
that in Searfe v. Morgan,4 M. & W. 270. And this, like that, 
must be determined by the application of the general principles of 
equity to peculiar facts. These principles “ keep pace with the pro- 
gress of the country and adapt themselves to the new developments 
of time and circumstance.” 


Lord Mansfield said “the convenience of commerce and natural 
justice are on the side of liens.” 


Green v. Farmer, 4 Burr. 2214. 


Best, J., remarked: ‘As between debtor and creditor the doc- 
trine of liens is so equitable that it can not be favored too much.” 


Jacobs v. Latour, 5 Bing. 130. 


“ This right,” says Kent, “ rests on principles of natural equity 
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and commercial necessity, and it prevents circuity of action, and gives 
security and confidence to agents.” (2 Kent’s Comm. 634.) 


Arians v. Binkley, 65 Wis. 26 ; 

Hall v. Boom Co., 51 Mich. 377; 
Webber v. Cogswell, 2 Canada, S. C. 15; 
Williams y. Allsop, 10 C. B. (N. 8S.) 417; 
Hammond vy. Danielson, 126 Mass. 294: 
Townsend vy. Newell, 14 Pick. 332. 


Ill. EKegurraBLe LIEN. 


The Roman law, and the laws of nations drawing their juris- 
prudence from that source awards such liens graciously. And the 
harsher rules of the English law are being liberalized until now 
Courts and legislatures lend a willing hand to assist the laborer tu 
obtain the price of his hire. 


This wholesome equity has been adopted in the operation of rail- 


ways in this country. > 


Fosdick v. Scholl, 99 U.S8., 235; 
Miltenberger v. Ry. Co. 106 U.S., 286 ; 
Barton v. Barbour, 104 U. S., 122: 

Hale v. Frost, 99 U.S8., 389; 

Gilbert v. R. R., 33 Grat., 586; 

Turner v. J., B. & W. Ry. Co., 8 Bis. 315: 
Douglass v. Cline, 3 Hughes C. C., 320; 
Union Trust Co. v. Walker, 107 U. S., 596 ; 
Farmers L. & T. Co. v. Railroad, 33 Fed. Rep., 778 ; 
Trust Co. v. Souther, 107 U.S., 591; 
Burnham v. Bowen, 111 U.S., 776; 

Trust Co v. Railway Co., 117 U.S8., 434; 
Blair vy. Railroad Co., 22 Fed. Rep., 471. 


It is equally applicable to a telegraph line. 


Vane’s equities are strong. His employer was a foreign corpo- 


ration to Indiana, engaged in the construction of a telegraph system 


throughout the country. The press of public business required ad- 
ditional facilities, as the four wires were insufficient. (Tr. p. 40, ef 
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sey.) Vane had built this line, as Superintendent of construction. 
In two weeks after it was completed, the company telegraphed him 
to come to Chicago at once. There he wasemployed. ‘Our folks,” 
the Superintendent said, “ want to get the (six) wires through as 
quick as possible ;” and when Vane said he would put two gangs of 
men at work, the Superintendent said that two could not get it 
through fast enough, and Vane agreed to put on four. (Tr. pp. 
42-4.) The work was not quite completed when Vane heard of the 
insolvent proceedings in tne New York courts. (T. pp. 44-5.) He 
then “grounded the wires,” and refused to let any one use them, be- 
cause to do so “ would be giving up my possession of them.” (Tr. 


p. 46, folio 111.) 


The receivers employed Vane to striog wires from Chicago to 
Hammond, to connect with these wires. Just at the receivership, 
Vane had filed liens in the counties through which the lines passed, 
Early in October, the receivers sent Mr. Stewart, their Superinten- 
dent, to Vane, and who stated the amount of his claims, which were 
approved. (Tr. p. 54.) The accounts are filed with his petition. 
A mere glance will show that Vane bought tools, anchor guys, poles, 
insulators, ete., ete , and other materials necessary ; advanced money 
to pay charges on material in order to “rush the work along,” and 
held his men subject to the commands of the company, and continued 


sé 


to push the work, although the company did not pay him at the 
times agreed upon. His labor added largely to the capacity and 
value of the property. Aside from the statutory or common law 
protection, these facts seem to bring bis claims within the letter and 
spirit of the modern rule. It is true no order was made at the time 
of the appointment of the receivers, as is usual in railway receiver” 
ships. Is a worthy claimant to lose his pay if the Court omits the 
usual order? Vane could not compel the Court to make a general 
order, but when he brings himself within the rule we insist he is 
entitled to have a judgment securing his claim as fully as if sach 
general order had been first made. It is sometimes said this is matter 
of discretion; but it is judicial discretion. And the principle is so 
well established that it has now become law. Business is done on 
the faith of its existence aud fulfillment; and a failure to make the 
order in the first instance, is no bar to subsequent allowance. 


Blair v. St. L, H. & K. R. R. Qo., 22 Fed. Rep. 471. 


In this case Judge Brewer said: 


‘*In all cases the payment of such claims rests on the fact that it is 
equitable they should be paid, and oftentimes this equity can only be de- 
termined upon a full investigation of their nature—an investigation which 
can not be had at the time the receiver is appointed.”’ lee 


This Court said in Miltenberger’s case that many circumstances 
may exist making it necessary to pay pre-existing debts of certain 
classes out of the earnings of the receivership, or even the corpus 


of the property. This we submit is such a case. 
IV. Lastwy. | 


And lastly, we insist that the arrangement of November 19, 1884, 
fixed a lien on the property. Vane’s accounts had been stated ; 
his mechanic’s liens had been filed, and of course known to Doo- 
little and the receivers. It was known to everyone connected with | 
the management of the line that Vane was holding possessien of the | 
six wires for his pay. Vane told Doolittle so, and the agreement : 


made by the receivers recites it. ts 


The receivers wanted the use of the wires. They had no money. 
This is shown by the insolvency of the Company, and the acts of | 
the receivers soon after in inducing the Courts to issue receiver’s | 
certificates. This agreement was written by Doolittle, the Chicago 
counsel for the receivers. It was made to induce Vane to yield up 
possession. They knew he believed it recognized his claim on the ; 
wires. It was made in the presence of that assertion. The words 
are: “It is expressly understood that such use of said wires shall not 


ne — 


be construed in any way or to any extent as impairing or interjering ‘ 
with the lien of said Vane thereon.” Vane was induced to alter his - 
position by this contract. It is too late, it is believed, in a court of 
conscience, or elsewhere, to interpolate into the contract words so 
as to make it read: ‘‘ By surrendering possession, Vane’s lien shall 
not be destroyed, if he has any.” 


Norris v. Williams, 1 C. & M (Ex.) 842, is not so strong as the 
case at bar. One Williams kept a shipyard. Wright, the owner 
of an old vessel, put her in the yard to be repaired. Williams and 
others furnished timber and other materials which were used in 
repairing the ship, but they did no labor. Under these circumstan- 
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ces it was conceded the material-men had no lien. Wright adver- 

tised the vessel for sale. And Williams and others being loud in 

their demands for pay, before the sale Wright said they-should be 

paid ont of the purchase-money, and gave a writing to that effect. 

Norris then bought the ship, to whom Wright made a bill of sale, 

o and Williams refused to allow her to be taken from the yard till 

ss ts the material bills were paid. Norris began an action at law to 

recover the vessel, having knowledge of the arrangement, and not 

having paid any one. It was held by the arrangement the material- 

; men had acquired a lien on the vessel, and Williams had a right to 

hold pos-ession till the claims were paid. It is well settled that a 

charge may be a lien on property by contract, express or implied, 

which courts of equity will enforce if the claimant has no other 

remedy. Some call ita lien; others a right equivalent to a lien. 

| Some repose the rule on the law of trusts; others on an implied 

| contract. But by whatever name, and under whatever rule, in 

| effect equity courts are agreed that if one adds to the value of an- 

other’s property, and has no adequate remedy at law, and the owner 

recognizes the equity as a specific charge, it will be enforced from 
considerations of right and justice. 


2 Sto. Eq., Sec. 1.37 ; 

3 Pom. Eq. Jur. Ch. 7, See. 1235, et seq. ; 
Perry v. Board, 102 N. Y. 99; 

Payne v. Wilson, 74 N. Y. 348; 

| Unity, etc., Asso. v. King, 25 Beav. 72 ; 

| Clark v. Southwick, | Curtis, 297 ; 

| Gregory v. Morris, 96 U.S., 619; 

Ee Pinch v. Anthony, 8 Allen, 536. 

Pavy’s Case, 1 Ch. Div. 631. 


It is elemetary that one can not take the benefits and disclaim 
the burdens of any contract or arrangement. To use Lord Ken- 
yon’s homely words, “ you can not blow hot and cold.” 


‘‘A party * * * recognizing a claim or lien of another, is estopped 
from subsequently disputing its validity.’’ 


2 Her. Est. Sec. 1069. © 
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Appellant asks that thie case be reversed with proper instrue- 


tions, 


Resp etfully submitted, 
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Appellant, 
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STATEMENT. 


VANES CONTRACT. 


In the year 1883, the appellant James E. Vane was 
employed, and for several years prior thereto had been 
employed, as Superintendent of Construction of the 
Bankers’ and Merchants’ Construction Company of 
Indiana (fol. 96). On or about the 17th of June, 1884, 
Vane entered into a contract with the Bankers’ and Mer- 


chants’ Telegraph Company to string six lines of wire 
at $45 per mile, or $7.50 per mile per wire from Free- 
port, O., to Hammond, Indiana, the company to fur- 


nish matenal, Vane to supply the labor and regulate 
the same (fols. 100-103). 
Vane entered on this work. and under the contract, 


which was partly oral and partly written (fol. 102), 
strung all but two wires, those between Lake Station 
and Hammond (fol. 107). —_— 

In the course of the construction the said contract 
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was modified or altered so that Vane was to supply ‘ 
material and advance for other necessaries, the same to 

be paid for by the company upon the certification of his 

(Vane’s) bill therefor (fol. 109). 


VANE Friues His LIten. 


On or about the Ist day of July, 1884, the Bankers’ 
and Merchants’ Telegraph Company failed. 
On or about the 15th day of September, 1884, Vane 
filed liens for the work he had done and the materials 
he had supplied under the “ /-mployee se Act” (Sec. 
9286 K.S., Ind.), and gave the notice as therein required - 
to the Bankers’ and Merchants’ Telegraph. Company 
(fols. 117, ete.). 


RECEIVERS ARE APPOINTED. 


Receivers Newcombe and Smith, who had been ap- 
pointed in the action of Day vs. The Bankers’ and 
Merchants’ Telegraph Company, in New York on the 
23d of September, 1884, qualified and took possession 
of all the property of the Telegraph Company in 
Indiana on October 14th, 1884 (fol. 12). 


THe SpreciaL ReEcEIver’s CERTIFICATES ARE ISSUED. 


On the 3d of November, 1884. in the action of Day 
vs. The Bankers’ and Merchants’ Telegraph Co., by 


o 


order of the Supreme Court of New York, Receivers’ 
certificates tothe amount of $150,000 were issued to 
preserve the property of the said Bankers’ and Mer- 
chants’ Telegraph Company, which said certificates 
were made a lien “ on all the lines of telegraph at and 
“ between Freeport, in Ohio, and Hammond, in Indi- 
“ ana, and at and between Pittsburg, in Pennsylvania, 
and Indianapolis, in Indiana, with a branch to Cincin- 
nati, in Ohio, and to cover all the intermediate points, 
‘and to be prior as a redemption debt to every other 


° 
. 


- 
* 


* hen. claim or encumbrance thereon” (fol. 168). 


THe STIPULATION OF THE RECEIVERS. 


On the 19th of November, 1884, the Receivers having 
learned that Vane held the wires he had strung, under a 
claim of a lien thereon, entered into the following stipu- 
lation and agreement with him (fol. 22): 


“ CHicaaco, Illinois, Nov. 19, 1884. 


“It is hereby stipulated and understood that the 
“ telegraph wires on the poles of the Bankers’ and 
“ Merchants’ Telegraph Company in the State of In- 
“ diana, which were strung by James E. Vane, and 
“ wpon which he claims a lien, shall be connected with 
‘“ the wires of the said company from Hammond, In- 
“ diana, to Chicago, Illinois, now constructed and to be 
‘ constructed, and shall be used for telegraph business 
‘“ by the Receivers of the said company ; but it is also 
“ expressly understood that such use of said wires shall 
“not be construed in any way or to any extent as im- 
‘“ pairing or interfering with the lien of the said Vane 


** thereon. 


“* (Sg.) RicHarD S. NEWCOMBE, 


_ 
é' JAMES G. SMITH, 
Receivers.” 


VANE ENTERS THE EMPLOY OF THE RECEIVERS. 


Shortly after, or at about the time of the signing of 
this stipulation by the Receivers, Vane contracted with 
the Receivers to complete certain lines of telegraph 


(fols. 130, &e.). we 


Tue GENERAL REcEIVER’ CERTIFICATES ARE ISSUED. 


On the sixth day of January, 1885, the Supreme Court 
of New York in the action of De Haven vs. The Bank- 
ers and Merchants’ Telegraph Company authorized 
the issue of additional MReceivers’ certificates (fol. 178). 

‘This issue was legalized to the amount of $470,052.06 
on the 6th of May, 1885, by the Cireuit Cout of the U. 
S. for the District of Indiana, in the following language 
(fol. 56) : 

“__the Receivers’ certificates * * ™* amounting 
‘ altogether to the sum of four hundred and seventy 
“thousand and fifty-two dollars and six cents be, and 
‘“‘ the same are hereby declared to be, a lien and charge 
“upon all and singular the lines, property, assets and 
“ effects, real, personal and mixed, of the Bankers’ and 
“ Merchants’ Telegraph Company within this State 
“ paramount to the lien of the mortgage of ten million 
“dollars ($10,000,000) heretofore executed by the 
“ Bankers’ and Merchants: Telegraph Company to the 
“ Farmers’ Loan and Trust Co. as trustee, and to all 
“ other liens and charges, except that they shall be 
‘“ subsequent to the lien of the certificates heretofore 


“issued herein, amounting to $130,000.” 


DISPOSITION OF THE CERTIFICATES. 


This last-named amount had, by order of the Court 
been utilized to pay the indebtedness of the company to 
the Construction Company, and to complete the lines 


between Pittsburg and Indianapolis (fols. 169, 140). 
The issue of $470, 052.06 likewise fell into the hands of 
innocent purchasers for value (fols. 148-157). 


~ VANE FILES HIS INTERVENING PETITION. 


‘ , On the 7th day of March, 1885, Vane filed his inter- 
vening petition in the U.S. Circuit Court, for the dis- 
trict of Indiana, praying that he might be permitted to 
enforce the statutory lien, or to retake possession of 
the wires surrended November 19, 1884; or that he be 
allowed a lien on the wires for the payment of the sums 
due him or so much thereof as to the Court might 
seem just (fols. 24—30). 


ANSWER OF THE RECEIVERS. 


The Court allowed the appellant herein to intervene, 
and on May 2d, 1885, the Receivers filed their answer 
(fols. 49-52), setting up (1) a general denial, (2) averring 
payment (3) that Vane never was an employee of the 
company, (4) alleging the prior and first lieu of the Re- 
ceivers’ Certificates, issued Nov. 3, 1884, (5) and also of 
the prior lien of a ten millon dollar mortgage thereto- 
fore made upon the property of the company. 

To this answer Vane filed a general replication (fol. 


~< 


ee). 
CasE REFERRED TO MASTER. 
On May 16, 1885, the matter of Vane’s petition was 


referred to W. P. Fishback, Master (fol. 564). 


Master's REporr. 


The said Master filed his report January 30th, 1886 
(fols. 57-63), which, in brief, decided that Vane was an 
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employee of the Tele graph Company within the mean- 
ing of Sec. 5286, Revised Statutes of Indiana, and gave 
him a lien for $13,771.12 over the lien of the Receiver’s 
certificates issued November 3, 1884. He also found 
the sum of $1,898.50 to be due Vane from the vecelvers, 
but that this sum should be postponed as to the issue 
of $150,000 of certificates and preferred as to those 


which were subsequently issued. 


RECEIVER'S EXCEPTIONS TO MASTER’S REPORTS. 


To this report the Receivers filed the following ex- 
ceptions: “ First Laception. For that said Master has 
‘ certified that said Vane tae intervenor was an employee 
of the said company within the meaning of Section 
5286 of the Revised Statutes of Indiana (see Acts 
1881), and by virtue of the notice so filed by him as 
required by Section 5287 of the Revised Statutes of 
Indiana aforesaid, has acquired a lien upon the 


oo 
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- 
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‘‘ property of the company in the counties through 


- 


‘ which the telegraph was built, whereas said Master 
* ought to have found and reported to this Court that 
said Vane did not acquire any lien whatever by virtue 


© 
- 


* 
° 


of any notice given by him upon the property of said 
“ company in any county or counties through which 
said lines were constructed in the State of Indiana, 


- 
a 


. 
~ 


or elsewhere under the laws of Indiana. 
‘* Second exception. For that said Master has found 
‘and reported to this Court that said Vane, intervenor, 


in doing the work and services claimed by him to 


. 
- 


a 
* 


have been rendered and performed as set forth in his 


- 
- 


petition was an employee of said company within the 
‘meaning of Section 5286 of the Revised Statutes of 
“ Tndiana (Acts 1881), and that said intervenor filed his 
‘ notice as required by Section 5287 of the Revised 
“ Statutes of Indiana in the counties through which 
“ said telegraph lines were constructed, and that said 
* liens cover the following items: 
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“ For stringing wires, &c., $45 per mile.... $11,160 00 
“ For putting cross arms, &c., from Lake 
 Bhationm to FIGUMIOMG. . 6s cise née sti 600 O00 


“ For stringing two wires from Hammond 
<< re ee 560 00 
* Por exive Work and GOUAy .... si cscs: es: Eee oe 


14.271 12 
‘* Less credits ... ; ere ae eer 500 OO 


nna ooo 


Oe. os ccck pene ae eee 


“ Whereas said Master ought to have found and 
reported to this Court that said Vane was not an 


ca 
© 
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employee of the said company within the meaning of 
‘* Section 5286, Revised Statutes of Indiana. and that 
“said Vane had no lien and did not acquire any 


* 
° 


whatever by any notice or otherwise within the 


© 
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meaning of said Sections 5286 or 5287 of said 


- 


‘ statutes for said items or either of them. 

* And that said Vane Was a contractor in his apree- 
“ ment with the company and not an employee of the 
“same ; and that said item of $600 for putting in cross 
“arms, &c., was not included in nor covered by his 
“ pretented notice of lien, &c., nor by the agree- 
“ment or contract under which the labor was per- 
“ formed, and that for such services said Vane has no 
“ lien whatever. 

“ And that said item of $1,951.12 for extra work, 
“ delay, &c., was not covered by or included in said 
” pretended notice of len hor by the terms of said Coh- 


“ tract with said company, and that said Vane has no 
* lien therefor” (fols. 64-67). 


VANES EXcEPTIONs. 


Vane filed his exceptions to the Master's report on 
the llth of February, 1586, claiming that the Master 
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should have found the entire sum due him, «@ «@., 


$15,069.62 to be a lien paramount to the Receiver’s 


certificates (fols. 67—70). 


THe DECREE. 


On the 24th of April, 1886, Hon. Wiitt1am A. Woops 
filed his rulings on the exceptions taken tothe Master's 


report, and upon said rulings on the 6th of May, 1886, 
the following decree was made: 
o * * * Its, therefore; ordered adjudged and 
* decreed by the Court that James E. Vane, petitioner, 
“ has a just claim against the Bankers’ and Merchants’ 
“ Telegraph Company of New York for the amount 
“found to be due him from said company by the 
‘ Master, being the sum of $15,069.62 dollars and that 
“he has ajust claim against said Receivers for work : | 
‘* done for them as found by said Master amounting to 
‘the sum of $1,898.33 dollars. 7 . 
‘ And it is ordered, adjudged and decreed by the +> 
“ Court that said petitioner James E. Vane has no lien | 
| 


‘‘ upon the property of said Telegraph Company defend- 
“ ant for the amount so found to be due him or any 
* part thereof, and that said sum of $15,069.62 is a 
‘ general floating debt of said contracting corporation 


“ not entitled to any priority in preference, and that 
“ said sum of $1,898,33 dollars is a valid debt of the | 


“said Receivers payable out of any fands in their hands 
“as such available for the payment of the debts of said 
“ trust” (fols 70 and 71). 


VANES APPEAL. 


tte tk 


Vane was also by this decree allowed an appeal to 


this Court from so much of this decree as disallowed 
his claim for a lien for'said sum of $15,069.62 dollars 
and from the overruling of -his*exceptions to the Master's 


report and sustaining of the exceptions of the Receivers 
thereto (fol. 71). 

Judge Wood’s opinion will be found in 27 Fed. Rep., 
536, 


ARGUMENT. 


The appellant seeks to establish his claim for a lien 
on three distinct theories. 

l. Under the Indiana Employees Act. Failing in 
that— 

2. Under the C ynmon Law Lien ; while 

3. He also claims a lien by estoppel born of the stip- 
ulation entered into by the Receivers and bearing date 
the 19th of November, 1884. 


THe EmpiLoyer’s Act. 


The statute under which Vane filed his lien and is- 
) sued his notices is found in 5286 Revised Statutes In- 

diana, and more in full in the Laws of 1877, Act of 
March 13th. To avail himself of this act Vane, of 
course, must have been an employee of the Bankers’ 


and Merchants’ Telegraph Company within the mean- 
ing of that act. 
| We must then inquire what this statute means—to 
whom does it offer protection—why was it passed. 
And these are pertinent inquiries in construing acts 
of Legislature. 
Aldridge vs. Williams, 3 Howard (U. S.), 9. 
Chase vs. Lord, CON. , 1. 


et, 


There seems to be no question but that Vane was a 


contractor. He had never held any other position with 


the Telegraph Company prior to his being given “ the 


stringing work “ on the new line (see printed case, fols. 


95, ete.), and all through his examination Vane was 
asked and answered questions in regard to “the con- 
tract ” (fol. 102). — 

This being so, our inquiry narrows down to the ques- 
tion as to whether contractors were included in and 
were intended to be embraced by the word “employee ” 
in the Act of 1877. 

We can gain a little information from the statute 
itself, so that it would seem proper to begin with the 
words use:l. 

The law is as follows: “ An act giving the employee & 


~ 


‘of corporatious a lien for their work and labor upon 
‘ the corporate property of such corporations and the 
‘earnings thereof, together with the mode of en- 
‘forcing the same and repealing all laws in conflict 
therewith.” 

(Approved March sth, 1877). 

‘Secrion 1. Be it enacted by the General Assembly of 
‘the State of Indiana, That the employees of any cCor- 
‘* poration doing business in this: State whether organ- 


~ 
-~ 


‘ized under the laws of this State or otherwise shall be 
“and they are hereby entitled to have.and to hold a 
‘first and prior lien upon the corporate property of 


° 
© 


such corporation, and the earnings thereof, for all 


° 
° 


work and labor done and performed by such employees 


° 
° 


for such corporation from the date of their employ- 
“ment by said corporation ; .which lien shall le prior 
‘to any and all liens created or acquired subsequent to 
‘ the date of such employment. by such corporation, ex- 


° 
Ca 


cept as in this act provided.” 
ry > . . . . 
he rest of this act pertains to the method of infore- 
ing the lien and is unimportant for the purposes of 
this discussion. 

This act is known as “ The Employee’s Act.” No 
qualifying or explanatory words are used. 
“ The title of an act may be examined to discover the 


“ legislative design.” 


People vs. Wood, 71 N. Y., 371. 


ll 


The lien is given for “ work and labor.” These are 
the only words used in this connection. The text must 
be adhered to. There is not a word about “ employees 
furnishing materials.” Not a syllable about “ employ- 
ee's making advances.” Employees who do these 
things were evidently not in the mind of the Legisla- 
ture. 

“ The legislative intent in statutes must be gathered 
* from the language used in the law as passed ; compar- 
“ing it when any ambiguity exists with other laws on 
“ the same subject.” | 

Matter of Rochester Water Commissioners, 
66 N. Y., 413. 
Hudson Iron Co. vs. Alger, 54 N. Y., 173. 


“An Act authorizing property to be incumbered, 
‘‘ without or against the consent of the owner, and 
‘‘ without resort to legal process or judicial action, is 
‘an innovation upon the Common Law and will not be 
‘* extended in its operation beyond a fair and reasonable 
” import of the words used.” 
‘Mushlitt vs. Silvermann, 50 N. Y., 360. 


In the Indiana Miners’ Law (R.S., 5471) the act 
gave a lien to “ Miners and other persons employed 
“and working in and about the mines.” Inthe Me- 
chanics Lien Law of Indiana the statute provides 
‘‘That mechanics and all persons performing labor or 
“ furnishing material for machinery for erecting, alter- 
“ ing, repairing or removing any house, mill, manufac- 
“tory, or other building, bridge, reservoir, system of 
“ waterworks or other structure may have a lien.” 

These acts were intended for the protection of several 
different classes of persons minutely described by the 
language of the Statutes. Yet the appellants claim 
that here is a law passed which differs from the form 
and custom of other statutes of the same kind, which 
designate but one class of persons, but which was in- 
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tended to embrace all sorts and conditions of men 
laborers, although there was an act protecting them (R. 
S., 5206), and material men, although they are expressly 
provided for in the Mechanics’ Act from which we have 
just quoted. 

If the Employees Act embraced these persons and 
many Others already provided for by statutes expressly 
including them, why are these laws still in force? Is 
it not more reasonable to suppose that the State which 
made provision for its laborers, miners, mechanics, con- 
tractors or material men may have recognized that not- 
withstanding these provisions there were still left a 
large class of persous unprotected, persons who were 
neithe laborers nor contractors, nor furnishers of mate- 
rial ? 

For instance a clerk, a book-keeper, a stenographer 
or the like would come under none of these heads. 
This being so, a law was passed to include this class as 
yet unprovided for, and “ employee ” was the term used 
to include all those persons who, as we have before 
seid, were neither contractors, laborers, servants, 
material men, nor mechanics. ; 

JupGE Woops was alse of this opinion, as in his 
decision, in this case he said ; 

“To be entitled to the benefits of this statute and 
‘others of a like character since enacted, I think it 
“clear that the employee must have been a servant 
* bound in some degree, at least to the duties of it 
“servant and not like the petitioner, a mere contractor 
‘** hound only to produce or cause to be produced ‘a 
‘‘ certain result, a result of labor to be sure, but free to 
“dispose of his own time and personal effort according 
“to his pleasure, without responsibility to the other 
“party.” 

The only words, as we have before said, which are 
used in the, statute in question, qualifying at all the 
expression “employee” are the words “work and 
labor.” ; 


, 


In speaking of the meaning of the words “labor” or 
‘laborer,’ the Court of Appeals, in New York said ; 
“ The term ‘laborer’ cannot be construed as desig- 
nating one who contracts for and furnishes the labor 
and service of others, or one who contracts for and 
furnishes one or more teams for work * * * when 
once an enlarged meaning is given to the words 
‘laborer’ and ‘labor’ as used in the statute * * * 
“there will be little difficulty in the effort to give a 
* liberal effect to the statute to bring within its terms 
‘all who in any way contribute to the construction of 
‘a road by furnishing the labor of others.” 
Balch vs. N. Y. & O. M. R. R. Co., 46 N. Y., 


924. 


“ A contractor for a construction of part of a rail- 
“ road is not a laborer or servant within the provisions 
“of the General Railroad Act making stockholders 


* 
. 


personally liable for the debts of the corporation. 
Aiken vs. Wasson. 24 N. , we 482. 


The appellant cites a number of cases showing or 
purporting to show that the word “employee” has 
been held to include lawyers, architects and many other 
persons. But the fact is the point in question here 
has never yet been passed upon and the cases cited by 
the appellant therefore cannot be in point. 

As an example of this let us take the case of Gurney 
vs. The Atlantic and G. W. Railway, 58 N. Y., 358, 
upon which is laid such stress. In the first place it is 
modified and restricted by a later case of Wakefield vs. 
Fargo, 90 N. Y., 214, and moreover the word employee 
in that case was used in an order (not in a statute), 
drawn by counsel who testified at the trial that it was 
intended to embrace all persons not laborers and even 
with this evidence before them two judges dissented 
from construing the word so as to include a lawyer. 
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jut the appellant feeling the uncertainty of his 
ground here shifts off to the Mechanic’s lien law, claim- 
ing a lien under that act having “substantially com- 
plied with the requirements of this statute.” 

This of course will not do. <A party failing to prop- 
erly perfect a lien under one act cannot patch up his 
errors or get rid of his misfit by showing that he has 
‘“ substantially complied with the requirements” of 
another act by mistake. 

‘* Persons asserting a lien must furnish strict proof of 
all that is essential to the creation of the lien.” 

Davis vs. Alvord, 94 U. S., 545. 


“The defects in the claim as filed cannot be cured 
“ by allegations in the complaint, in an action to pro- 
“ tect the alleged lien against a third party.” 
Cook vs. Cook, 7 S. E.. 700. 


‘‘ Under a lien created by statute, the lienor’s rights 
* are to be ascertained by the statute rather than by any 
‘e¢ 


other resulting equities incident to the case.” 
Railroad Co. vs. Drew, 3 Woods (U.8.), 691. 


THe Recerver’s CERTIFICATES AND VANE'S ALLEGED 
LIENS. 


On the 3d of November, 1884, the Supreme Court of 
New York in the action of Day vs. The Bankers’ and 
Merchants’ Telegraph Company authorized the issue of 
$150,000 of Receiver’s certificates. 

This issue was ratified by the Circuit Court of the 
United States for the District of Indiana December 15, 
1884. 

These certificates came to be known as the “ Spectal 
Receiver’s Certificates” (see fols. 145 and 146). The 


status of these certificates was described on their face, 
as follows : 

“ Said certificates are hereby declared to be a debt 
“ of the Receivers, incurred for the benefit and pro- 
tection of the property in their hands, and until full 
payment thereof, fo be a first lien and charge upon all 
the telegraph lines and properties which are located 
between Freeport, O., and Hammond, Ind., and _ be- 
tween Richmond, Ind., Eaton, O., and Cincinnati, O., 
‘according to a certain deed of trust or mortgage given 
‘to secure this issue of certificates covering said lines 
and properties executed by said Receivers to the 
‘Farmers’ Loan and Trust Company, as trustees, dated 
“ Nov. 7, 1884” (fol. 164). 

The order of Judge ANDREWs, upon which these cer- 
tificates were issued, was worded as follows : 

sate the issue of said certificates to be secured 
“by a trust deed in the nature of a first lien for 
‘ $150,000 on all of the lines of telegraph * . 


. 


a 


~ 


and to he prior asa rede mption debt to every other lien, 
“ claim OT ¢ neumbrance thee reon . (fol. L168). 

On the 6th day of January, 1885, the Supreme Court 
of New York in the action of De Haven vs. The B. & 
M. Tel. Co., authorized an issue of additional Receiver's 
certificates. These to the amount of $470,052.06 were 
ratified by the Circuit Court of the United States for the 
District of Indiana on May 6, 1885, and came to be 
known as the “ General Certificates.” 

The order authorizing these certificates declared them 
to be a first lien and charge on all the property of the 
company, re al, personal and mixed within the State of 
Indiana, paramount to the lien of the million dollar 
mortgage already on this property “and to all other 
“liens and charges except that they shall be subse- 
“ quent to the lien of the certificates heretofore issued 
“ herein amounting to $130,000 ” (fol. 56). 

These General Certificates were issued in payment of 
various debts and judgments (fols. 149-162) in aecord- 
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ance with the judgment in the De Haven action (fols. 
184-5) and are still outstanding. _ 

It will be remembered that Vane’s intervening 
petition was filed on March 7, 1885, that is, after the 
two issues of Receiver’s certificates were in the hands 


of innocent purchasers for value. 


RECEIVERS CERTIFICATES, BONDHOLDERS AND OTHER 
(CREDITORS. 


“Such certificates (Receiver’s) are not debts of the 
‘ company but of the Receiver’s, backed by the pledged 
‘faith of the Court that the property on which they 
‘are made a charge is in the, possession of 
the Court, and that it will provide for the payment 
; of such certificates before the property or the pro- 
‘ ceeds of it shall pass out of its contrel.”’ 
Jones on Railroad Securities, 537. 
Hoover vs. M. & G. Lake Ry. Co., 29 N. J. 
Kq., 4. 


‘“A Receiver’s certificate is a debt not of the com- 
a oF The faith of the Court is pledged to 
‘its payment.” 

Beach on Receivers, 396. 
Meyer vs. Johnson, 53 Ala., 349. 


The power of a court of equity in the exercise of its 


extraordinary jurisdiction to issue Receiver'’s certifi- 
cates and make them a first len upon the property is 
not now questioned. 
Wallace vs. Loomis, 97 U.S., 146. 
Jones on R’way Securities, Ch. X VII. 
Beach on Receivers, Sec. 379, &c., and cases 
cited. 


The validity of these Receiver’s certificates has never 
been questioned during all the litigations of the Bank- 
ers’ and Merchants’ Telegraph Co. (at all events that is 


certainly not a question in this case (see transcript of 
record) ), but whenever they have appeared in said 
litigations they have been openly or tacitly acknowl- 
edged as paramount liens superior in grade to the claims 
of bond holders. 

Now let us see how and where bondholders stand in 
regard to such creditors as Vane. 

In the case of Dennison vs. Chicago, Alton and St. 
Louis R. R. Co., 4 Bissell, 414, where certain parties 
had furnished materials to the railroad company after 
the execution of a mortgage, their claims were held 
postponed until the bonds were paid, and the fact that 
they were promised payment by the Receiver did not 
change the case. Judge DrumMMOND in making this de- 
cision said : 

‘‘ It is precisely like the case of a man who furnishes 
“to the owner of a farm the means of carrying it on, 
‘ but there is another party who has a lien upon that 
‘* farm, and it is sold in order that the party who has 
“the prior hen may be paid. 

“ Now, the fact that the mechanic or laborer has 
“ furnished the means of carrying on the farm would 
“ not authorize him to come into a court of equity and 
“ cut off the prior lien which exists on the farm and 


” prevent it from bye ing paid. Those parties ought to he 


ws paid. They have a just claim against this road. 
“ But it is against an insolvent corporation and they 
‘ask parties who have a prior right and lien to pay 
“them, because others with whom they have dealt can- 
* not do so.” 

In the case of Galveston R. R. Co. vs. Cowdery, 11 
Wallace,482, in regard to the rights of material men and 
laborers Judge Brap.ey held that their claims are sub- 
ject to the claims of bondholders. 

In the great case of Fosdict vs. Schall, 99 U. S., 
235, the rights of bondholders are thoroughly gone into 
and the result arrived at is that general creditors have 
no rights in or liens upon the corporate property of an 
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insolvent company prior to the rights of the bond- 
holders, but that under certain peculiar circumstances 
the creditors have a lien on the income. | 

In 1881 the U.S. Cireuit Court of Virginia considered | 
the rights of contractors and laborers for labor performed | 
in the construction of a railroad after the execution of a - ~ 
mortgage on the road, and held that such claims would 
not be allowed except as junior in lien to the mortgage 
dlebt, AND THIS IRRESPECTIVE OF THE QUESTION WHETHER 
OR NOT MECHANICS’ LIENS HAD BEEN FILED. 

Tommey vs. Spartenburg and Asheville R. 
RK. Co., 4 Hughes, 640. : 


Again, in ISS6, the Court of Appeals in New York 
sald : 

“We are unable to discover any principle upon 
“which the claims of the employees for labor per- 
‘* formed before the appointment of the Receiver can 
‘ be sO Ce ‘xtende das to diminish or — or postpone 
* the hen of the mortgag satis 

The argument in its end is that the value of a 
“ the mortgage lien has been enhanced by the labor of 
“the workman. It is easy to see that under this plea 
“ the henors might be entirely defeated: and the fore- 
‘“ closure of his mortgage rendered inoperative and use- 
‘ less.’ 
Met. Trust Co. vs. Tonawanda R. R. Co. 
103 N. Y., 249. 
Raht vs. Attrill (1887), 106 N. Y., p. 432. | 


As to the right of a holder of Receiver’s certificates 
to come in to the prejudice of general creditors, see | 


Appeal of Neafie (1888), 12 At. Rep., 271. 


What applies to bondholders must more surely be 


true of the holders of better securities than bonds. and 


Vane’s lien, if he has any at all, must be one subse- 
quent in point of time and inferior in grade to the lien 
of the Receiver’s certifictes. 
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The case of Tommey vs. The Spartenberg and Ashe- 
ville R. R. Co. before cited is in all its details so thor- 
oughly on “all fours” with the case under discussion 
that it deserves especial notice. 

The Spartenberg and Asheville Railroad executed a 
mortgage on its property. Thereafter a firm by the 
name of Fry & Deal entered into a contract with the 
railroad to build four trestles. Fry was a mechanic 
and worked himself on the trestles and superintended 
the labor; the firm furnished the materials. 

One Garrison also made a contract with the company 
to build the “trestle bridge.” He also was a mechanic 
and did some of the work, but his principal labor was 
as a contractor to superintend the mechanics and 
laborers employed under him. 

Upon the failure of the company both Fry & Deal 
and Garrison filed mechanics’ liens, gave notices there- 
under and instituted proceedings to enforce the liens. 
Their matter was referred to a Master, who held that 
the sum they claimed was due them, but that their 
claims must be postponed to the claims of bondholders. 
To this they excepted, and the Court on the hearing of 
the exceptions said : 

« * * * ‘The mortgage was duly executed by the 
“ company 1 October, 1876, and bonds to the amount 
“ of $642,000 were sold or hypothecated and came into 
“ the hands of the plaintiff and others for value bona 
“nde. * * * ‘The defendant creditors claim that 
“ they have as contractors and laborers a lien upon the 
“road prior and superior to the bondholders, and are 
“ first entitled to the proceeds of the sale of the road 
“if the Court should decree one. This is the prin- 
‘“‘ cipal question in the case.* These claimants are of 
“two classes. First, those who have filed in the proper 


*The other question was whether these contractors had filed 
liens under the correct statute which the Court did not think worth 
discussion as it made no difference. 
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“ court, mechanics’ and laborers’ liens. Second, those 
“ who bave not filed such hens in the State Court, but 
“ claim a lien by statute. Of the first class, are Fry 
“Deal and Garrison, &c., whose claims are fully’ 
“set out by the master. These claims, we think, 
” ought not to be allowed erceyt as postponed to the 


~ 
o 


mortgage debt.” 
The Court also held the other claims postponed. 
See also 
Union Trust Co. vs. Ill. R. R. Co., 117 U. 
S., 437. 
See also the verv recent case of 
Hassall vs. Wilcox (Apr., 1889), 130 U. S.. 


1° 50.3. 


THe THEORY OF AN ESTOPPEL. 


The appellant further claims a lien, by estoppel born 
of the contract or agreement of the Receivers bearing 
date the 19th of November, 1884 (fol. 115), inasmuch 
as by that agreement they acknowledged a lien, and thus 
made it binding on the company. It must be apparent 
that had the Receivers done so (but we contend they 
did not), and even had they gone further, and expressly 
admitted Vane's claim as a first lien, and promised 
payment therefor, their act would have been utterly 
void and of no effect. 

Receivers are ministerial ofticers merely, bound by 
the orders of the Court, without the judicial discretion 
necessary to create binding liens. 

Beach on Receivers, 1. 


Where certain materials and supplies were furnished 
to a railroad corporation, which afterwards went into the 
hands of Receivers who agreed and promised to pay 
for said materials, and upon the said parties claiming a 
specific lien by reason of said promise, the Court dis- 
posed of their claim very summarily, saying : 


a 
: 
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‘These petitioners have no specific lien, legal or 
equitable, upon this property. The fact that Spenser 
and Mattson and Litchfield (the Receivers) agreed to 
“‘ pay them did not‘create a specific lien.” 
Dennison vs. C. A. & St. L. Ry. Co., 4 Bis- 
sell, 414. 


-~ 


But the fact is the Receivers made no such agree- 
ment as is claimed. 

Let us look at the words of the stipulation which it 
is claimed now estops the Receivers from denying 
Vane’s lien : | 

“ * * * It is hereby understood and agreed that 
“ the telegraph wires on the poles of the Bankers’ and 
“ Merchants’ Telegraph Company in the State of In- 
“ diana which were strung by J. E. Vane, and upon 
“ which he claims a lien, shall be connected,” * * * 
“ but it is also expressly understood that such use of 
“said wires shall not be construed in any way or to 
“ any extent as impairing or interfering with the /ien 


. * of the said Vane thereon.” 


“The lien of the said Vane thereon ” are presumably 
the words which are relied upon to create an estoppel. 
To what words does “the lien” refer? What lien 


‘is meant ? 


Looking back we find the sentence “ wires strung by 
J. E. Vane, and upon which he claims a lien.” These 
are evidently the words to which “the lien” refers. 
Therefore, this expression must mean “the lien which 
Vane claims,” that is, the claimed or a//eged lien. 

Nothing can be plainer than this. It is said to be 
too late “‘ to interpolate words ” into the stipulation. 

It is certainly needless; the necessary words are al- 
ready there. But the e/imination of important words 
cannot be allowed in order to enable the appellant to 
apply equitable doctrines and rules to a case, which, 
as it stands, presents no question which cannot be 
solved by the principles of grammatical construction. 
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THE STATUS OF THE RECEIVER'S CERTIFICATES. 


The Court, as we have seen, issued Receiver’s certifi- 
cates and made them a first and paramount lien upon 


the property of this company. | 
They were on their face subject to no equities.. The a 
orders creating them contained no limitation, condition 
or exception to their priority. 
The faith of the Court was and is pledged to their 
payment. They are acknowledged as paramount to the 
bonds. 
The law with great uniformity upholds the claims of 
bondholders as against those of contractors, laborers, 
employees and the like, some Courts, more exclusively 
and strenuously than others, but all tending in a direc- 
tion favorable to mortgage debts. 
The adjudications upon the lien of Receiver’s certifi- 
cates are few (Beach on Receivers, 392). 
Their status is too plain to admit of, discussion, for 
the reasoning applied to bondholders must be appli- 


cable to the holders of Receiver’s certificates, who are < 
not only bondholders in the ordinary sense, but bond- 

holders entitled to the greatest consideration from the 

Courts, in that they are purchasers on the faith of the \ 
statements of the Court. > 


If a chance to apply the equitable doctrine of estop- 


pel is wanted, this situation affords a golden oppor- 
tunity (Bank of Montreal vs. Thayer, 7 Fed., 622). 


The rights of these parties have accrued. Law and ! 


Equity approve their claims. 


The Court cannot disregard them. 


CONCLUSION. 


The appellees contend and respectfully submit : 
(1) That Vane, a contractor, has no lien under “the 

employees act ;’ but if he has, his lien must be subject 
to the claims of the holders of Receiver’s certificates. 
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(2) He has no common law lien. Had he never 


| parted with the property, his lien would not avail 

| against holders of liens created by the Courts for the 

| preservation of the property and in payment of con- 
struction. 

we 


(3) There is no estoppel in the stipulation of Nov. 
19, 1884. Even if the Receivers had expressly allowed 
and admitted a lien, their action would have been void 
and of no effect. 

The decision of the Circuit Court should be affirmed. 

Respectfully submitted, 
Ropert G. INGERSOLL, 
Of Counsel for Appellees. 
New York, Oct. 22, 1889. 
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l Unirep STATES OF AMERICA, 88: 


The President of the United States of America to the honorable the 
judges of the circuit court of the United States for the eastern dis- 
trict of Arkansas, Greeting: 


Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said circuit court, before 
you, between Jared EK. Redfield, plaintiff, and William P. Parks, 
Charles Harper, Abner B. Williams, Burrill B. Battle, James M. 
Montgomery, C . E. Mitchell, as administrator de bonis non of the 
estate of Claiborne 3S. Barron, dee’d, and EK. O. Clark, as guardian 
ad litem of Maggie M. Barron, Lent L. Barron, — Barron, 
George Barron, and Oscar Barron, heirs-at-law of C.S. Barron, dee’d, 
defendant, a manifest error hath happened, to the great damage of 
the said plaintiff, as by his complaint appears, we, being willing that 
error, if any hath been, should be duly corrected and full and 
speedy justice done to the parties - aforesaid in this behalf, do 
command you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have 
the same at W: ashington on the second Monday of October next, 
in the said Supreme Court to be then and there held, that, the 
records and proceedings aforesaid being inspected, the said Supreme 
Court may cause further to be done therein to correct that error 
what of right and according to the laws and custom of the United 
States ought to be done. 

Witness the Honorable Morrison R. Waite, Chief Justiee of the 
Supreme Court of the United States, this Ist day of July, in the 
vear of our Lord one thousand eight hundred and eighty-five, and 
of the Independence of the U nited States the one hundred & ninth. 


[The Seal of the Cireuit Court, Arkansas District, U. 5S. A.] 


RALPH L. GOODRICH, 
Clerk of the Circuit Court of the United States 
for the Eastern District of Arkansas. 


Allowed by— 


HENRY C. CALDWELL, U. S. Dist. Judge. 


2 Unirep STATES OF AMERICA, 
Eastern District of Arkansas: 


Be it remembered that at a circuit court of the United States of 
America in and for the eastern district of Arkansas, begun and 
holden on Monday, the 23rd day of October, anno Domini one thou- 
sand eight hundred and eighty-two, at the United States court-room, 
in the city of Little Rock, Arkansas, the Honorable Henry C. Cald- 
well, district judge, presiding and holding said court, the following 
proceedings were bad, to wit, on October 25th, 1882: 
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JARED E. REDFIELD ) 


v’. 8056. 
Wm. P. Parks et al. } 


Come the defendants, Williams and Battle and Montgomery and 
Parks, by Compton, Battle & Compton, Esq’s, their attorneys, and 
file herein — separate answers, and come the defendants, Mitchell 
and Barron, by C. B. Moore, Esq., and on motion of said attorney 
leave is granted him until November 10th to file his answer. 


And on November 6th, 1882, as follows: 


JARED EK. REDFIELD 
MP » 3056. 
Wma. P. P aRKs ef al. 


Come the defendants, Williams and Battle, by Compton, Battle & 
Compton, Esq’s, their attorneys, and file herein exhibits to their 
answer. 

3 Unrirep STATES OF AMERICA, ; . 
Eastern District of Arkansas: 


Be it remembered that at a circuit court of the United States of 
America in and for the eastern district of Arkansas, begun and holden 
on Monday, the 9th day of April, anno Domini one thousand eight 
hundred and eighty-three, at the United States court-room, in the 
city of Little Rock, Arkansas, the Honorable Henry C. Caldwell, 
district judge, presiding and holding said court, the following pro- 
ceedings were had, to wit, on June 4th, 1883: 


JARED E. REDFIELD ) 
oOnmrn 
i’ a ot My yf ). 


W. P. Parks e¢ al. 


Comes the defendant, C. E. Mitchell, as administrator of Claiborne 
S. Barron, and the defendants, Maggie M. Barron, Lent L. Barron, 
Walter Barron, George Barron, and Oscar Barron, by C. B. Moore, 
Ksq., their attorney, and file herein their joint and several answers. 


Unitep STATES OF AMERICA, 
astern District of Arkansas: 


Be it remembered that at a circuit court of the United States of 
America in and for the eastern district of Arkansas, begun and holden 
on Monday, the 22nd day of October, anno Domini one thousand 
eight hundred and eighty-three, at the United States court-room, in 
the city of Little Roc k, Ark: ansas, the Honorable Henry C. Caldwell, 
district judge, presiding and holding said court, the following pro- 
ceedings were had, to wit, on November 2nd, 1883: 


ra 
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JARED E. REDFIELD 
. » 3056. 
Was. P. Parks ef al. 


' Comes the plaintiff, by Clark & Williams, Esq’s, his attorneys, 
and, upon their motion, E. O. Clark is hereby appointed guardian 
ad litem of the following defendants, minors under the age of twenty- 
one years, to wit, Maggie Barron, Lent G. Barron, Walter Barron, 
George Barron, and Oscar Barron, heirs-at-law of said Claiborne 8. 
Barron, deceased ; and thereupon comes said E. O. Clark and enters 
his acceptance of such appointment, and time is given him to file 
his answer as such guardian ad litem to said several minors. 


And on November 5th, 1883, as follows: 


J. E. ReEpFIELD 
. » 83056. 
Wm. P. Parks e¢ al. } 


Come Maggie M. Barron, Lent G. Barron, Walter Barron, George 
arron, and Oscar Barron, minor heirs of C.S. Barron, deceased, by 
. O. Clark, Esq., their attorney, and file herein their answer, 


> 


B 
9 


5 Unitep STATES OF AMERICA, 
Eastern District of Arkansas: 


Be it remembered that at a circuit court of the United States of 
America in and for the eastern district of Arkansas, begun and holden 
on Monday, the 14th day of April, anno Domini one thousand eight 
hundred and eighty-four, at the United States court-room, in the 
city of Little Rock, Arkansas, the Honorable Henry C. Caldwell, dis- 
trict judge, presiding and holding said court, the following proceed- 
ings were had, to wit, on May 14th, 1884: 


JARED E. REDFIELD ) 
Or" 
‘ » SUD. 


Ww. &. PARKS et al. j 


Come the defendants, by B. B. Battle and C. B. Moore, Esq’s, their 
attorneys, and, by leave of court, file herein their motion for rule on 
plaintiffs to file copy of deeds, &c. 


And on July 11th, 1884, as follows: 


J. KE. REDFIELD 
} » 3056. 


W. P. Parks et al. } 


Comes the plaintiff, by L. A. Pindall and Clark & Williams, Esq’s, 
his attorneys, and files his exceptions to the answers of C. E. Mitchell 
et al. and Williams and Battle. 


4 
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6 And on July 24th, 1884, as follows: 
J. E. REDFIELD ) 
v . 3056. 


Ww. P. PARKS et al. } 


Comes the plaintiff, by Clark & Williams, Esq’s, his attorneys, and 
files herein his exceptions to tax deed. 


And on July 29th, 1884, as follows: 


7 


, + » ; . 
J. bE. REDFIELD 
rire 
é » B0D6. 


Wa. P. Parks et al. | 


Come the defendants, by B. B. Battle, Esq., their attorney, and 
by leave of court file herein their motion to dismiss. 
7 Unitep States or America, Eastern District of Arkansas: 
Be it remembered that at a circuit court of the United States of 
America in and for the eastern district of Arkansas, begun and 
holden on Monday, the 13th day of April, anno Domini one thou- 
sand eight hundred and eighty-five, at the United States court- 
room in the city of Little Rock, Arkansas, the Honorable Henry ©. 
Caldwell, district judge, presiding and holding said court, the fol- 
lowing proceedings were had, to wit, on April 25th, 1885: - 


J. E. REDFIELD 
» 3056. 


v. 
W. P. Parks et al. } 


Comes the plaintiff, by Clark & Williams, Esq’s, bis attorneys, 
and come the defendants, by B. B. Battle and C. B. Moore, Esq’s, 
their attorneys, and file herein their agreement that the court 
may try the issues of fact arising in this cause. 


And on April 28th, 1885, as follows: 


JARED E. REDFIELD 
U. 

Wan. P. Parks, Cuartes Harper, Abner B. WILLIAMS. 
Burrell B. Battle, James M. Montgumery,.C. E. Mitchell, | 
as Administrator de bonis non of the Estate of Claibourne | 

S. Barron, Deceased, Maggie M. Barron, Lent L. 


3056. 


8 Barron, Walter Barron, George Barron, and Oscar 
Barron, Heirs-at-Law of C. S. Barron. : 


On this day came the plaintiff, by Clark and Williams and L. A- 
Pindall, his attorneys, and the defendants, by C. B. Moore and B. 
b. Battle, their attorneys, and the plaintiff moved the court for 
leave to amend his complaint so as to show that Charles Main con- 
veyed the land in controversy to plaintiff since the commencement 
of this action, and the defendants resisted the granting of such 
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leave, and the court granted said leave; and thereupon plaintiff 
amended his complainant accordingly by filing an amendment 
thereto, which is indorsed filed July 21st, 1884: 

And thereupon, by leave of the court, the defendants filed excep- 
tions to the deed executed by James Torrans, United States marshal 
for the eastern district of Arkansas, to Charles Main and the deed 
executed by Charles Main to plaintiff, and said exceptions were 
overruled by the court. 

And thereupon the exceptions of plaintiff to the deed executed 
by the county clerk of La Fayette county to William P. Parks and 
James M. Montgumery are filed herein (the said exceptions being 
marked filed, respectively, July 11th, 1884, and July 24th, 1884), 
came on to be heard and were sustained, because said deed shows 
that the sale therein mentioned was on a day not authorized by 
law and was otherwise illegal and void; but leave is granted de- 
fendants to use the same as evidence to sustain their defenses under 
the statute of limitations. 

And thereupon the motion of defendants to dismiss their action, 
which was filed herein on the 29th of July, 1884, was heard and 

overruled by the court because the same was not filed in time. 
9 And the defendants, Abner B. Williams and Burrell B. 

Battle, by leave of the court, filed an amendment to their 
answer on file herein. It is further ordered that the foregoing 
orders of July 11th, 21st, and 29th, 1584, be entered nune pro tune 
as of the said dates. 


And on the same day the following proceedings were had : 


JARED KE. Reprieip 
j 

Wma. P. Parks, Cuarntes Harrer, Asner B. WILLIAMS, 
Burrell B. Battle, James M. Montgumery, C. E. Mitchell, 
as Administrator de bonis non of the Estate of Claibourne S. 
Barron, Deceased, Maggie M. Barron, Lent L. Barron, 
Walter Barron, George Barron, and Oscar Barron, Heirs- 
at-Law of C. S. Barron 


3056. 


a __ ccs eee 


On this day came the plaintiff, by Clark & Williams.and L. A. 
Pindall, his attorneys, and the defendants, by C. B. Moore and B. 
B. Battle, their attorneys, and announced themselves ready for trial, 
and this action came on for trial and was tried by the court without 
the intervention of a jury, the said parties having filed with the 
clerk a stipulation in writing waiving a jury, and the court having 
heard the evidence on the part of both parties finds the issues for 
the defendants. 

It is therefore by the court considered and adjudged that the com- 
plaint herein be, and the same is hereby, dismissed on the merits 

of this action, and that defendants go hence without day, 
10 recover of and from plaintiff all their costs herein sustained . 
and have execution therefor. 

And time is given to the plaintiff to prepare special findings of 
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fact in this case and a bill of exceptions to the ruling of the court 
upon the law. 


And on April 29th, 1885, as follows: 


JARED E. REDFIELD ) 
oT a tad a 
;? Pa oy by yf). 


Wa. P. Parks. 


- 
Comes the plaintiff and files herein certain declarations of law ad 
arising upon the facts in this case and asks the court — declare the 
same accordingly; and thereupon came E. O. Clark, guardian ad 
litem to the minor heirs, defendants herein, and, on his motion, it is 
ordered that he be allowed the sum of fifty dollars for services as 
such guardian ad litem, to be taxed as costs in the case. 
And on June 30th, 1885, as follows: 
JARED IE. REDFIELD ) 
Me » 3056. 
W. P. Parks et al. j 
Come the defendants, by Clark & Williams, Esq’s, their 
1] attorneys, and file herein their bill of exceptions and finding 
of facts, which is signed by the court and made a part of the 
record in this cause. . 
“J 


Which bill of exceptions is as follows: 


JARED E. Reprievp, Plaintiff, 
ve 

WitiraAM P. Parks, CHARLES HArRperR, ABNER B. WILLiAms, BurR- 
rell B. Battle, James M. Montgumery, C. E. Mitchell, as Adminis- 
trator de bonis non of the Estate of Claibourne 8S. Barron, Deceased, 
and E. O. Clark, as Guardian ad litem of Maggie M. Barron, Walter 
Barron, George Barron, and Osear Barron, Heirs of C. 8S. Barron, 
Dee’d, Defendants. 


Be it remembered that the defendants in the above-entitled cause 


on the — day of —, 1884, filed exceptions to the title of the plaintiff 
set out in the complaint, which were as follows: 


Kxcept ions. 


Jarep FE. Repriertp v. WittrAM P. Parks 4 al. 


Come defendants and except to each and both of the following 
deeds on file herein, to wit, the deed executed by James Torrdns, 
United States marshal for the eastern district of Arkansas, to Charles 

Main, dated the 24th day of February, A. D. 1880, and the 
12 deed executed by Charles Main to Jared E. Redfield and dated 
the 17th day of September, 1883, for the following reasons, 


to wit: 
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First. Because said deeds or either of them are not competent evi- 
dence in the. trial of this action. 

Second. Because said deeds and each of them show that the plain- 
tiff, Jared E. Redfield, did not have legal title to the land in contro- 
versy herein or any part thereof at or before the commencement of 
this action. 

C. B. MOORE & B. B. BATTLE, 
Att’ys for Defendants. 


And thereupon the plaintiff amended his complaint and the court, 
upon such amendment being made, overruled the exceptions, and 
the defendants excepted. ; 

Be it further known that the plaintiff, on the — day of —, 1884, 
also filed exceptions to the tax deed exhibited with defendants’ an- 
swer under which the defendants claim title to the land, and the 
court, after due consideration, sustained the exceptions and declared 
the said tax deed void as conveying any title to the lands, but held 
that said deed might be used as a color of title in and of their plea 
of the statute of limitations; and on the 27th day of April, 1885, 
the cause coming on for trial, the parties filed an agreement in writ- 
ing authorizing the court to try the fucts of the case, which the court 
proceeded to do, and, all the evidence being adduced and submitted 

to the court, the court found the following facts: 
13 That the land in controversy, to wit, fractional section 

thirty-one (31), in township fifteen (15) south, range twenty- 
eight (28), formerly in La Fayette, now in Miller county, Arkansas. 
was, on the 10th day of December, 1556, a part of the public lands 
of the United States subject to private entry, and on that day the 
Mississippi, Ouachita and Red River Railroad Company purchased 
said land from the United States at her land office at Washington, 
Arkansas, and paid therefor in cash, and received the usual certifi- 
cate of entry, of which the following is a copy, to wit: 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
W ASHINGTON, D. C., August 14th, 1884. 

I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed copy of Washington cash certificate 
No. 11238, in favor of the Mississippi, Ouachita and Red River rail- 
road is a true and literal exemplification from the original on file 
in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[u. 8.] N. C. McFARLAND, 


Commissioner of General Land Office. 
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14 , No. 11238. 
LAND Orrice At WASHINGTON, ARK., 
Septe mber 10th, 1856. 
| hereby certify that, in pursuance of law, Mississippi, Ouachita 
and Red River Railroad Company, residing at Ouachita, in — 


county, State of Arkansas, on this day purchased of the register of 


this office the fractional section No. thirty-one, in township No. 
fifteen south, in range number twenty-eight west, of the principal 
meridian, containing 475,55) acres, at the rate of one dollar and 
twenty-five cents per acre, amounting to five hundred and ninety- 
four — forty-eight cents, for which the said Mississippi, a 
and Red River Railroad C om pany have made payment in full, 
required by law: 

Now, therefore. be it known that on presentation of this certificate 
to the (‘ommissioner of the General Land Othice the said Mississippi, 
Ouachita and Red River Railroad Company shall be entitled to re- 
ceive a patent for the lot above described. 


BENJ. P. JETT, Register 
Cash Kntry. 


LAND OFrFiIce AT WASHINGTON, ARKANSAS. 
Approved for patent June Ist, 1874. 


Patented April loth, LS75. Ree. vol. 32. page 2H. 


A patent for said land was afterwards issued, bearing date the 
15th day of April, 1875, and is in words and figures as follows, to 
wit: 

15 DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WaAsHINGTON, D. C., August 14th, 1884. 

I, N. C. MeFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed copy of patent in favor of the 
Mississippi, Ouachita and Red River Railroad Company, founded 
on Washington, Arkansas, cash-book entry No. 11238, is a true and 
literal exemplification from the record in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be aflixed, at the city of Washington, 
on the day and year above written. 

Lay N. C. McFARLAND, 


rar Pe Ss of General Land Office. 


Certificate No. 11238 


The United States of America to all to whom these presents shall 
come, Greeting : | 
Whereas the Mississippi, Ouachita and Red River Railroad Com- 
pany, of Ouachita, Arkansas, has deposited in the General Land 
Office of the United States a certificate of the register of the land 


— a ~4— een ¢ 
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office at Washington, Arkansas, whereby it appears that full pay- 
ment has been made by the said Mississippi, Ouachita and Red 


River Railroad Company, according to the provisions of the act of - 


Congress of the 24th of April, 1820, entitled “An act making further 
provision for the sale of public lands,” for the fractional section 
thirty-one, in township fifteen south, of range twenty-eight west, 
in the district of lands formerly subject to sale at Washington, now 

Camden, Arkansas, containing four hundred and seventy-five 
16 acresand fifty-eight hundredths of an acre, according to the offi- 

cial plat of the survey of the said lands returned to the Gen- 
eral Land Office by the Surveyor General, which said tract has been 
purchased by the said Mississippi, Ouachita and Red River Railroad 
Company : 

Now, know ye that the United States of America, in consideration 
of the pretnises and in confortnity with the several acts of Congress 
in such case made and provided, have given and granted — by these 
presents do give and grant unto the said Mississippi, Ouachita and 
Red River Railroad Company and its successors the said tract above 
described; to have and to hold the same, together with all the rights, 
privileges, immunities, and appurtenances of whatever nature there- 
unto belonging, unto the said Mississippi, Ouachita and Red River 
Railroad Company and to its successors and assigns forever. 

In testimony whereof I, Ulysses 8. Grant, President of the United 
States of America, have caused these letters to be made patent and 
the seal of the General Land Office to be hereunto affixed. Given 
under thy hand, at the city of Washington, the fifteenth of April, in 
the year of our Lord one thousand eight hundred and seventy-five, 
and of the Independence of the United States the ninety-ninth. 

by the President : 

U. 8S. GRANT, 
By 8S. D. WILLIAMS, Secretary. 
[L. s.] L. K. LIPPINCOTT, 
Recorder of the General Land Office. 


Recorded vol. 32, page 266. 


17 That on the 12th day of November, 1875, by the consider- 

ation of the circuit court of the United States for the eastern 
district of Arkansas, Charles Main and others recovered judgment 
against the said Mississippi, Ouachita and Red River Railroad Com- 
pany for the sum of $2,802,547, upon which judgment execution 
was issued, and said land levied upon and sold on the 10th day of 
October, 1878, and was purchased by the plaintiff, J. E. Redfield, 
for the sum of five hundred dollars, which was paid. 

At the expiration of the period allowed by law for the redemp- 
tion of land sold on execution, the plaintiff requested the marshal 
to execute and deliver to him a deed for said land. The marshal 
afterwards handed him a deed, which both the marshal and the 
plaintiff supposed was a deed to the plaintiff for said land, and this 
suit was brought under that impression; and it was not unti: after- 
wards, and upon consideration of the defendants’ exceptions to the 
plaintiff’s title papers, under sections 2632-2634 of Mansfield’s Di- 
2—247 
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gest, that plaintiff discovered that by a clerical misprision of the 
marshal’s clerk who drafted said deed the name of Charles Main, 
-one of the plaintiffs in the execution on which the land was sold, 
had been inserted in the deed as purchaser and grantor instead of 
the plaintiff's name. 

Upon proof of these facts the court, comformably to the practice 
under section 2633, Mansfield’s Digest, permitted the plaintiff to 
amend his complaint and exhibits and perfect the written evidence 
of his title by counting upon and filing a conveyance from said 
Charles Main to the pl: aintiff for said land, executed and delivered 
on the 17th day of September, 1883. 

The deed from said Main to the plaintiff was executed solely to 
correct the error of the marshal in making the deed to the land to 
Main instead of the plaintiff, the said Main never having purchased 
said land nor having any interest therein other than that with 

which he was invested by the mistake of the marshal in 
18 naming him as the grantee in the deed instead of the plain- 

tiff. Said deed from Main to the plaintiff, dated 17th Sep- 
tember, 1883, invested the plaintiff with the legal title to said land; 
provided that before its execution the defendants had not, by reason 
of the facts hereinafter to be stated, acquired title to the land by 
and through a purchase thereof at a tax sale and actual possession 
under said purchase for the period required by law to invest them 
with the legal title to said land, and bar the plaintiff’s action. 

Said land was : assessed for taxation for the year 1868; the taxes 
were not paid and the land was returned delinquent and sold for 
the non-payment of the taxes of that year on the 10th day of Au- 
gust, 1869, and purchased for speculation by William-.P. Parks for 
the sum of $17.70, that being the amount of taxes, penalty, and 
costs due thereon. 

The land was sold in a body as one tract. 

Said Park received a certificate of purchase, and afterwards as- 
signed an undivided half interest therein to James M. Montgumery, 
and on 11th August, 1871, the following tax deed was executed by 
the county clerk to said Parks and Montgumery for said land, to 
wit: 


Clesk’s Deed to Land Sold for Taxes Due Thereon for the Year 1869 


Whereas the following tract of land, in the county of La Fayette, 

in the State of Arkansas, was subject to taxation for the year 1868, 
to wit, fractional section 31, in township 15 south, of range 28 west, 
containing 475,745 acres, more or less; and whereas Eugenius A. 
Wilson, the acting commissioner and qualified assessor within and 
for said county, did. within the time prescribed by law, list and 
assess for taxation, for said year 1868, the said tract of land, 

19 and did value the same, from the best sources of information 
within his reach, at the aggregate and price of six hundred 
dollars; and whereas said assessor did list and assess said tract of land 
in the name of unknown owner; and whereas said assessor did set 
down opposite said tract of land, in the assessment book furnished 
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him by the county clerk of said county, the said valuation as 
fixed by him as above stated; and whereas said assessor did on the 
thirty-first day of December, 1868, return said assessment book 
with said tract of land therein listed, assessed, and valued as afore- 
said; and whereas there was aterm of the county court of said 
county, begun and held on the thirty-first day of December, 1868, 
and continued in session for three consecutive days, and said as- 
sessment book was submitted to said court at said time as a court of 
appeals, upon the appraisement of the real property of said county, 
as made by the said assessor, and said court at said term did fix the 
valuation of said tract of land for the year 1868 at the price and 
sum of six hundred dollars; and whereas said court, at a term 
thereof begun and held on the sixth day of October, 1868, did fix 
the rate of taxes for the said county purposes for the year 1868 at 
one and one-eighth per cent. on the dollar on each and every 
dollar of the assessed value of said tract of land; and whereas said 
county clerk after receiving from the auditor of said State the 
amount of taxes levied for State purposes for the year of 1868, and 
from said court a statement of the rate and sum to be levied for the 
year 1868 for all county purposes of said county, did determine the 
sum to be levied upon the real and personal property of said county 
as taxes for the year 1868, and did determine that a tax of thirteen 
dollars and thirty cents should be levied on said tract of land 
for the year 1868, for all county and State purposes ; and 
20 whereas said clerk did on the twentieth day of January, 1869, 
deliver the tax book of said county, for the year 1568, made 
out in the manner prescribed by law, to the county collector of said 
county containing a full and acetrate description of said tract of 
land, also the valuation as adjudged by said court, apd the sums 
levied on the same as aforesaid set down in appropriate columns 
with a warrant thereto attached, authorizing said collector to collect 
all taxes levied on the real property of said county for the year 
1868, and set down in said tax book; and whereas Thomas M. 
Drewry, sheriff and ex officio collector of said.county, then acting 
and duly qualified as such, did immediately, after receiving said tax 
book as aforesaid, — notice to be posted in three public places in each 
township in each county, one of which was at the place of holding 
elections in such township, stating on what days he or his deputy 
would attend at the place of holding elections in each township 
in said county, for the purpose of receiving said taxes, and said 
days did not exceed sixty days from the time of receiving said tax 
books by said collector; and whereas said collector did attend at said 
place according to said notice for the purpose aforesaid ; and whereas 
the taxes levied on said tract of land as aforesaid or any part thereof 
were not paid within said sixty days or at any time before the sale 
thereof as hereinafter stated, and said collector within ten days after 


said sixty days did make out and return to said county clerk adelin- ° 


quent list of all lands in said county, containing, among other lands, 
the above-described tract of land,on which said taxes so levied on the 
saine were not paid; and whereas said clerk, immediately after the 
return of said delinquent list of lands, to wit, on the fourteenth day 
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of July, 1869, did cause such delinquent list to be published at 
least three weeks in the official newspaper for said county, to which 
list there was attached, and'at tie same time published a notice 

that the whole or a sufficient number of said several 
21 tracts and lots in said list contained would be sold at the court- 

house in said county on the Monday next succeeding the 
expiration of said three weeks, and that said sale would continue 
from day to day until the whole or a sufficient number of tracts, 
etc., would be offered or sold to pay the taxes, penalty, and cost 
charges thereon; and whereas said collector did at the same time 
and place designated in said last-mentioned notice, and then and 
there, after the hour of ten o'clock in the morning, proceed to offer 
for sale, at public auction, separately, each tract of land or town lot 
contained in said advertisement, and on which the taxes, penalty, 
and costs were not paid, and continued said sale, from day to day, 
until the whole of said tracts and lots were offered and sold: and 
whereas said tract of land therein described was contained in said 
advertisement, and the taxes, penalty, and costs, respectively, 
charged on the same were not paid before said sale or the same was 
sold as herein stated ; and whereas there was charged, due and owing 
on said tract of land, the sum of seventeen dollars and seventy cents 
for taxes, penalty, and costs; aud whereas the said collector sold 
said described tract of land to W. P. Parks at gaid sale on the tenth 
day of August, 1869, for the sum of seventeen dollars and seventy 
cents, he being the highest bidder therefor; and whereas said W. 
P. Parks did forthwith pay said sum, for which said tract of land 
was sold as aforesaid to said collector; and whereas said clerk did 
make out and deliver to said W. P. Parks, at said sale, a certificate 
of purchase therein describing the aforesaid tract of land as the same 
was described in said tax book, and stating therein the amount of 
taxes, penalty, and costs, and the amount for which the same was 
sold ; and whereas an undivided half interest in and to said certifi- 
cate hath been assigned to James M. Montgumery ; and whereas 

said certificate hath been produced to the county clerk of said 
22 county and a deed to said tract of land demanded of him by 

‘the said W. P. Parks and James M. Montgumery; and 

whereas said tract of land or any part thereof hath not been re- 
deemed within two years after said sale thereof: 

Now, therefore, [, Volney V. Smith, the acting and duly commis- 
sioned county clerk of said county of La Fayette, in consideration of 
these premises and by authority of law,do, by these premises, grant, 
bargain, sell, and convey unto the said W. P. Parks and James M. 
Montgumery and his heirs the before mentioned and described tract 
of land; to have and hold the said tract of land unto the said W. 
P. Parks and James M. Montgumery, their heirs and assigns, in fee 
simple forever. 7 

Witness my hand and seal of my office this 11th day of August, 
1871. 

V. V. SMITH, 
County Clerk of La Fayette County, Ark. 
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STaTE OF ARKANSAS, County of La Fayette : 


Be it remembered that, on this 11th day of August, 1871, before 
E. A. Wilson, a justice of the peace within and for the county and 
State aforesaid, personally came Volney V. Smith, county clerk, to 
me known to be the person described in and who executed the 
annexed and foregoing deed, and acknowledged that he had signed 
and executed the same on the day of its date for the purposes and 
considerations therein contained and set forth, and } kata me to 
unnex my certificate to said deed of his acknowledgment, and I do 
hereby certify. 


[L. s.] E. A. WILSON, J. P. 


23 STATE OF ARKANSAS, County of La Fayette: 


I, Volney V. Smith, county clerk and ex officio recorder within 
and for the county and State aforesaid, do hereby certify that the 
foregoing instrument of writing was filed in my office for record on 
the llth day of August, 1871, and that the same, together with the 
certificate of acknowledgment and record thereto, is now duly re- 
corded in Record Book P, page 512, &c. 

Witness my hand and the seal of my office this llth day of 
August, 1871. 

V. V. SMITH, 


Clerk and ex Officio Recorder. 


STATE OF ARKANSAS, County of La Fayette: 


I, Henry Moore, clerk of the cireuit court and ez officio reeorder 
within and for the county and State aforesaid, do hereby certify that 
the above and foregoing is a true and correct copy of the deed of 
conveyance as therein set forth and as the same appears of record 
on pages 512, 513, 514, and 515, Record Book P, Deeds and Mort- 
gages, La Fayette county, Ark. 

- Witness my hand and official seal this 21st day of February, A. 
D. 1877. 
[n. s.] HENRY MOORE, Clerk. 


This is Exhibit A to Henry Movoore’s deposition. 
March 18th, 1884. 


HENRY MOORE. 


Ex. “A.” W. H. Bush, Notary Public. 


Opened and published by rule of court March 31st, 1884. 
RALPH L. GOODRICH, Clerk, 
By W. P. FEILDS, D. C. 


24 In December, 1873, Parks and Montgumery, claiming the 

land under the tux deed, had the exterior lines of the section 
surveyed and marked and had a survey made for the purpose of 
ascertaining the center of the section, and in January, 1874, they 
entered upon the land under said tax deed and had a box-house’ 


i ————— — 
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sixteen feet square, built at or near the center of the section, and 
put Charles Harper in possession of said house and section as their 
tenant and agent under the following written contract, to wit : 


Copy. 
JANUARY, 1884. 
This is to show that Charles Harper has permission to remain 
upon and have the superintending, control, and possession of section 
thirty-one (31), in township fifteen (15) south, in range twenty-eight 
(28) west, situate in the county of La Fayette, in the State of Arkan- 
sas as our tenant for the purpose of keeping the same from being 
depredated upon, and to preserve the same from trespass, for and 
during the present year of 1874, he (Harper) agreeing to protect said 
property and not to sublet to any one, nor permit any timber to be 
cut or carried off except upon our order or the order of either of us, 
and said Harper is to give up possession of said premises to us or 
either of us,our heirs and assigns, upon demand signed in duplicate, 
date above. 
MONTGUMERY anp PARKS, 
By W. P. PARKS. 
CHARLES HARPER. 


“The within agreement is renewed for the years 1875 and 1876. 
MONTGUMERY anp PARKS, 
By W. P. PARKS. 
CHAS. HARPER.” 


“The within agreement is renewed again for the year 1877. 
Texarkana, Miller Co., Ark., January, 1877. 
MONTGUMERY & PARKS, 
iy W. P. PARKS. 
CHAS. HARPER.” 


95 Exurpit “ E.” 


Harper added two shed rooms, each eight by sixteen feet, to the 
box dwelling-house; has built a crib and stable, and in 1874 he 
cleared and opened two and a half acres and in 1875 he cleared and 
fenced two and a half acres more, making five acres in all, and since 
he has been on the land he has set out fifty or sixty fruit trees. The 
improvements are made of rough boards and logs and are inexpen- 
sive, costing, probably, not much over one hundred dollars. Har- 
per moved into the house on the land not later than February, 1874, 
and has lived there continuously from that date down to the present 
time, and as tenant and agent for Parks and Montgumery and their 
grantees In succession, including the defendants, has claimed for 
them possession of the whole section, and has kept persons from cut- 
ting timber or otherwise trespassing thereon, and has prosecuted 
persons criminally for trespassing thereon. The said land borders 
on the city of Texarkana, and the timber on it has been so well 
guarded and protected that the lines of the section can be distinctly 
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seen and traced by the full growth of timber thereon. The center 
of the section (that is, the corner of the four quarter sections of said 
land) is either under the house or inside the inclosure around the 
house. : 

No portion of said section has ever been inclosed, except the five 
acres heretofore mentioned. 

Parks and Montgumery from the time they received the tax deed 
for said land claimed to own the same, and sold timber off the same, 
and assessed the same in their own names for taxation and paid 

the taxes thereon, and those claiming title by and through 
26 Parks and Montgumery, including the present defendants, 

have done likewise. Previous to the time said box-house was 
built on said land by Parks and Montgumery and Harper put in 
possession of the same said land had been wild and uncultivated and 
in the actual possession of no one. 

Harper occupied and protected the land for Parks and Montgum- 
ery and those claiming under them, including the defendants, for 
the privilege of living upon it and enjoying the improvements and 


‘ getting his fire-wood and cultivating as much of the land as he 


pleased to put in cultivation, and he received no other compensa- 
tion for protecting the land than the privilege of living upon it as 
aforesaid. 

It is admitted by the plaintiff and the fact is that the defendants 
have by proper deed of conveyance acquired all the right, title, es- 
tate, and interest of the suid Parks and Montgumery in and to said 
land. Said land is worth ten thousand dollars; that the plaintiff 
brought suit in ejectment in this court against said W. P. Parks for 
said lands on the 25th day of February, 1880, which was dismissed 
by the plaintiff on the Llth day of April, 1881, by redson of said 
Parks disclaiming any interest in the land, and the present suit was 
commenced on the 11th day of April, 1882. Said Parks had parted 
with all title and claim to said land before the institution of this 
suit against him for the lands on the 25th February, 1880, and the 
present defendants (except the said Parks) were not made parties to 
said suit. Said Parks had conveyed all his right and title to said 
land prior to the 25th day of February, 1880. 

Upon the foregoing facts the court, of its own motion, declared the 
law to be— | 

ist. That said tax deed to Parks and Montgumery for said land 

is void, because the land was sold for the taxes of 1868 on a 
27 day not authorized by law. 
2nd. That under the laws of this State, notwithstanding said 
tax deed is void upon its face, for the reason stated, it constitutes a 
claim and color of title sufficient to put in motion the statute of 
limitations in favor of any person — possession under it. 

3rd. That the possession taken by Parks and Montgumery of said 
land under said tax deed, in the manner set out in the finding of 
facts, constitutes in law actual, peaceable, open, notorious, and ad- 
verse possession of the whole of said land; and said possession of 
said land having been taken by Parks and Montgumery as early as 
the month of February, 1874,and maintained continuously by them 
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this action commenced within twelve months aite! the said suit was 


’ *** ’ . . 
dismissed. press mi plaintill Ss netion Irom tly bar Ot the statute of 


limitations, unless the statute had run for the full time required 

by law to Ccotnpiel Trae Dil before thr iormer suit Was com- 
menced 

3! But the court refused to declare the law to be as contained 
in the said declarations or either of them, but declared the law 

to be as contain (i in the courts di ( laration aforesaid. 

In retusing to declare the 


To which decision of the court I: 
by ‘“S contained 1) the sald several dee] mutions of the nlaintiff a and 


declaring us iti the COl rt's Sseyve real 7 | irations plaintiff excepted at 
the time, and time was given him to prepare his bill of exceptions 
ii) tha: t behalf mid now, to save the benefit of ; il] his said =f veral 


eCXCe] aaaaeie plaintiff tenders to the court nse Sas Sees Ge SReepewts, 
and prays that the same may be signed by the court and made a 
part of the record in this case, which ts done accordingly 

HENRY CALDWELL, 

S Dist. Judge, East. Dist. of Ark 


Which citation is as follows 


2 The lL nited States of America - William |? Parks, Charles 
Harper, Abner B. Williams, et a/., Greeting : 

You are hereby cited and admonished LO by and appear at a 
Supreme Court of the United States to be holtien at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the elerk’s oftice of the cireuit court of the United States for the 
eastern district of Arkansas, wherein Jared E. Redfield is plaintiff in 
error and you are defendant in error, to show cause, if any there be, 
why the judgment rendered against the said plaintiff in error, as in 
the said writ of error mentioned, should not be corrected and why 
speedy justice should not be done to the parties in that behalf 

Witness the Honorable Henry C. Caldwell, judge of the district 
court, this Ist day of July, A. D. 1885 

HENRY C. CALDWELL 
Oe UNITED STATES OF AMERICA, 


ast: yi District oO; Arka ul 


4 Ral yh wR Goodrich. clerk of the circult eourt of the lL’ nited 


States for the eastern district of Arkansas. in the er 


hth e:reuit, 
it reby c¢ rtify that the fore Pong writing ALP XE Lo this cert tificate 


r 
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Is a true, correct, and compared COpy of the original remaining Ol 
record in my othice. 

In witness whereof I have hereunto set my hand and the seal of 
said court, this 11th day of March, in the vear of our Lord one th u- 
sand eight hundred and eighty-six, and he Independence vf the 
United States of America the one hundred and tenth. 

The Seal of the Circuit Cou Arkansas Districts, U.S. A 


RALPH L. GOODRICH. Clerk. 


endorsed on cover: EF. Arkansas C.C. U.S. No. 247. Jared E. 
Redtield, pleadaat if in error, vs. William ‘ Parks. (‘harles Harper, 
Abuer B. Williams, ef al. Filed April 5, 1886 
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APPELLANT'S BRIEF. 


IN THE— 


% United States Supreme Court. 


OCTOBER TERM, 1888. 


JARED E. REDFIELD, Plaintiff in error. 
vs. 


WM. P. PARKS, CHARLES HARPER, ABNER B. 
WILLIAMS, et al. 


nee 


itt 997m, 


United States Supreme Court. 


NO. 247. 


J. E. REDFIELD, Plaintiff in Error. 
vs. 


WM. P. PARKS, CHARLES HARPER, ABNER WIL- 
LIAMS, et al. 


The Plaintiff in Error assigns for errors: 

1. The Court erred in finding for the defendants in the 
cause, instead of the plaintiff, and in dismissing plaintiff’s 
action. 

2. The Court erred in declaring the law arising upon 
facta to be as contained in his 2od, 3rd, 4th and 5th declara- 
tions of law, or as contained in either of such declarations. 
(Printed transcript pages 15-16.) 

3. The Court erred in refusing to declare the law to be 
as contained in each and all the declarations of law, number- 
ed from one to fifteen inclusive, prayed for by the plaintiff. 
(See pages 16-17 printed transcript.) . 
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IN THE 


U. 5. SUPREME COURT, 


OCTOBER TERM, 1888. 


NO. 247. 
JARED E. REDFIELD, Plaintiff in error. 


vs. 


WM. P. PARKS, CHARLES HARPER, ABNER B. 


WILLIAMS, et al. 


APPELLANTS’ BRIEF. 

The land in controversy was entered by the Missis- 
sippi, Ouachita & Red River Railroad Company on the 
10th of September, A. D. 1856. 

That company issued its bonds, secured by mortgages, 
and became largely indebted, and when the war came on 
the company was rendered insolvent, and in fact became 
defunct, and until the 12th day of November, 1875, the 
company had no representatives and no one interested 
in said lands but the creditors, all or most of whom re- 
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sided in New York and Boston. But on the 12th of No- 
vember, 1875, the creditors succeeded in obtaining a 
decree against that company, foreclosing the mortgages 
on the property and the franchises of the old company 
and a judgment for $2,802,547. The bond holders who 
purchased the franchise organized a new company, now 
known as the Little Rock, Mississippi River & Texas 
Railway, with the plaintiff in this suit, Jared E. Redfield, 
as President. The lands in controversy, which were vir- 
tually owned by the new company, were sold on an exe- 
cution and bought in by Redfield, the President, on the 
10th day of October, 1878; and this suit brought by Red- 
field on the 11th day of April, 1882, is for the benefit of 
the new company. An immense business*was done just 
after the war in getting lands situated, as these were put 
upon the tax books, and buying them on speculation, i ¢, 
buying them for almost nothing to get a color of title, to 
be ripened into a good title by the statute of limitations, 
knowing that there was no one iv existence to pay the 
taxes or redeem the lands. 

Such was the case with the lands in controversy. 

Judge Caldwell in his statement of facts merely states 
that Parks bought these lands on speculation. This state- 
ment is too indefinite. It may mean one thing or an- 
other. The Judge ought to have stated the facts and 
circumstances, but it is subject to construction by this 
Court. It means that he purchased the lands knowing 
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that the sale was void because the lands were not subject 
to taxation; because the sale was of the whole tract in a 
body, when the statute required lands to be sold in the 
smallest legal subdivisions; because they were sold on a 
day not authorized by law. But knowing the Railroad 
Company had no one to protect the lands or to pay the 
taxes or to redeem it, his object was to take advantage 
of the misfortunes of the company and steal the land 
through the statute of limitations. This is what the 
Judge means by “speculation,” for it is what the evidence 
proved and is sustained by the other facts stated. Parks 
sold; or pretended to sell, a half interest to Montgomery. 
They run a line around the tract in order to find the cen- 
ter, and when found they put a box they called a house 
upon it, and put Harper—a man without means, & man 
of straw—in the house. Harper paid no rent. The pur- 
pose of protecting the lands from depredations is a faise 
pretence, for such protection could as well have been ren- 
dered with a residence off the land as upon it. Harper 
ultimately and before the seven years was out cleared off 
and cultivated about five acres. This was done for his 
own use and not for that of Parks and Montgomery. 
They paid nothing. The whole contrivance was to try 
to bring themselves within the statute of limitations. 
But if they came within its letter, they did not come 
within its spirit—and the spirit of the law is the law. 


The whole proceeding was manifestly an attempt at a 
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gross fraud upon the statute. The parties had no object 
of buying or owning the lands to improve or cultivate 
them. They never designed to make a farm there, and 
did not want them for any useful purpose, 

We submit that such proceeding is a fraud upon the 
statute of jimitations which the courts will not recognize 
or enforce, for a void deed to lands which can operate as 
a color of title to give constructive, adverse possession 
must show on its face, and the circumstances of the 
purchase must be consistent with good faith and an hon- 
est purpose. A mere contrivance to steal $10,000 worth 
of land for $17 70-100 for no other purpose than the gain 
which the transaction itself involves, will not answer the 
statute requirements. Upon this point see Gregg vs. 
Sayre, 8 Pet. U. S., 253. | me 

In that case McLean, Justice, states in his opinion 
“that the deeds from Ormsby to Gregg and wife pur- 
“porting to convey a title in fee, and having been accepted 
“in good faith by them, the deeds did give color of title 
“under the statute of limitations.” Thus holding that 
good faith and honest purpose is a necessary condition in 
a color of title. And see Wilburn vs. Anderson, 37 Miss., 
1638, where the Court held that “to constitute a color of 
title under the statute of limitations the adverse claim- 
ant must believe the deed or will under which he ‘claims 
gives him a sound title.” And this is the modern doc- 


trine of the courts, and we think it is well settled. See 
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Edge vs. Meeller, 82 Penn. St., 98, 99. 
Gibson, C. J., in McCall vs. Nealy, 3 Watts (Penn.), 72. 
Atwood vs. Fricott, 17 Cal., 43. 

Buckley vs. Taggart, 62 Ind., 238. 

Miss. § Tenn. R. R. Co. vs. Devaney, 42 Miss., 555. ‘ 

Sedgwick § Wait’s Trial of Titles to Land, sec. 775. 

Lebanon Min. Co.vs. Rogers’s 5 Pacific Reporter, 661. 

Crispan vs. Hannavan, 50 Mo., 544. 

Fugate vs. Pierce, 49 Mo., 447. 

Bradly vs. West, 60 Mo., 41. 

Chapman vs. Templeton, 53 Mo., 465. 

Han. § St. Jo. R. R. Co. vs. Clark, 68 Mo., 371. 

Clase vs. Samm, 27 Iowa, 510. 

Texas Land Co. vs. Williams, 51 Texas, 62. 

It is conceded that the statute of limitations does not 
depend upon good faith or honesty of purpose so far as 
actual possession is concerned, but when constructive 
possession beyond actual possession is claimed through 
color of title the case is wholly different. Kinney vs. 
Vinson, 82 Tex., 128. And to be in good faith the party 
must honestly believe he has a good title, and his pur- 
chase must be because he wants the land to cultivate, or 
for some useful purpose, and not on speculation. See 
McCracken vs. City of San Francisco, 16 Cal., 636. 

Dunn vs. Hunt Spencer (N. J.), 498. | 
Baker vs. Swan, 32 Md., 355. 
Foulke vs. Bond, 12 Vroom (N. J.), 547. 
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said tax deed was color of title and Parks’ and Mont- 


6 . 


Again, the actual possession taken here by Parks and 


Montgomery was only sixteen feet square—sufiicient for 


a box house of that size. The subsequent clearing of 
five acress was not done by them, nor forthem. It was 
done by Harper for his own nse. The Court decides that 
the tax deed is and was at that time absolutely void— 
not voidable, but void. It was without power propria 
vigore to convey any interest whatever inthe land. They 
were therefore trespassers. Can a man go on to another 
man’s land without right, as a trespasser, and then by 
putting another man in his place as a tenant derive title 
by the statute? How can one man be tenant to another in 


lands in which the lessor has no interest whatever? A mere 


trespasser cannot make atenantcy. He cannot hold pos- 
session of another man’s lands through a tenant, so as to 
obtain title through the statute of limitations. There 
must be a disseizin, and to work a disseizin the entry 
must be under a claim of title. What sort of a claim of 
title will will work a disseizin? Can A go to B and get 
him to make a deed to C’s lands, and then by an entry 
under it disseize C? We know that a full disseizor has 
such an estate as that he can lease or sell it. But we in- 
sist that there was no disseizor here, but the entry was a 
bare trespass. See Ziedman on Real Property, secs. 698, 
694. . 


But Harper here was not a tenant, admitting that the 


gomery’s entry and building of the box house waswgge an 
ouster of the true owner. There is no connection be- 
tween the seizin they thus acquired and Harper’s pos- 
session, for Harper was a mere licensee. The contract 
by which they resigned the possession to him was by its 
very terms a license to occupy the place for one year for 
his own benefit. It does not possess the first requisite of 
a lease. It is a mere permission to stay on the premises 
if Harper pleased todo so. By its terms, he could leave 
when he pleased, or they could resume control when 
they pleased. As a consideration for the privilege he 
was to protect the property from depredators for such 
time as he was there. We must abandon all distinction 
between a license and a tenancy to call this a tenancy. 
See Tiedman on Real Property, 651 and 652-8, and author- 
ities cited. 

Although the court calls ita tenancy, the whole state- 
ment of facts shows it to be nothing but a license. 

He paid no rents and received no compensation. 
The use of the ground could be no compensation, further 
than as to the box house which they put him into, for 
they had no title whatever beyond that, and only a prior 
poss:ssion as to that. 

The court will readily see that the arrangement here 
is io writing and controls the relation of the parties. It 
was renewed for the years 1875-6 and 7. (The date of 
the original contract, January 1884, is a mistake in the 
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transcript and should be ’74) but it was never afterwarda 
renewed, as will appear in the statement of facts. Now, if 
Harper was a tenant of Parks and Montgomery, did he 
ever attorn to the defendants? If he was # tenant he 
held by written lease and should have attorned to the 
defendants in writing, in order to connect the siezin in 
Parks and Montgomery, if they had any, with a seizin 
on the defendants. See Tiedman on Real Property, section 
714 and cases cited. 

At all events, if he was a tenant at all it was a ten- 
ancy at will, or by sufferance, and was determined upon = 


the sale of the premises by Parks gnd Montgomery to 


. these defendants. For this sale was after the written 


contract had expired. Tiedman on Real Property, 
218, 714. 

Doe vs. Thomas, 6 Eng. Law and Eq., 487. 

Hill vs. Jordan, 30 Me., 367. 

Morse vs. Goddard, 18 Me. 177. 

Howard vs. Merriam, 5, Cush., 563. 

Steadman vs. Gassett, 18 Vt. 346. 

Hemphell vs. Tevis, 4 Watts, and S, 535. 

The Court’s 3 and 5 declarations of law, and his re- 
fusal to declare as in the plaintift’s Ist, 5th, 14th and 
15th declarations was, therefore erroneous. 

That the third declaration of the Court is erroneous ia 
too plain forargument. That Parks and Montgomery took 


“actual” possession of the whole of said land mentioned 
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in their deed, or that such “actual” possession was main- 
tained by them, or their grantees down to the trial of 
the case, is directly contrary to the statement of facts. 
No actual possession, except as to five acres is pre- 
tended. 


Our next position is that under bare color of title, 
constructive adverse possession will not extend beyond 
the parts and parcels of land upon which actual posses- 


sion is taken. 


The land here is a whole section divided into quarter 
sections, and quarter quarter sections, and so sold by the 
United States, and the State law required it to be so sold 
for taxes. 


Putting a box house on the very center of the sec- 
tion would not give constructive possession to more than 
the four forty acre sub-divisions upon which his cabin 
existed. 


And again, the doctrine of color of title does not ex- 
tend the ccnstructive possession beyond an amount of 
land reasonably needful to the cultivation or use of the 
portion being cultivated in actual possession. 

We will consider and cite authorities on the two 
above positions together. Thompson vs. Burhans, 79th 
N. Y., 100. 

Among other things in that case the Court says: 
“The part not actually possessed must be for use with 
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“‘or subservient to that actually possessed, and have 
“some necessary connection with it.” 

And again: “Such constructive possession will ex- 
“tend only to such land as is used in connection with 
“‘the improved land actually possessed, and to only so 
“much as is reasonable and proper for that purpose ac- 
“ cording to the custom of the country.” 

It is not necessary to state that the case here is not 
within any of these requirements. The land not pos- 
* sessed here was not held for use of the land possessed, 
and had no necessary connection with it, nor if it was, it 
was not a reasonable amount for that puPpose. 

The same case decides that paying taxes, causing the 
lands to be surveyed and at times cutting logs and roads, 
does not make a case within these requirements, © 

‘And see Jackson vs. Woodruff, cited in Sedgwick & 
Wait’s Trial of Titles to Land, sec. 774. 

Chandler vs, Spear, 22 Vt., 406. 

Pepper vs. O’ Dowd, 39 Wis., 838, 350. . 

In that case the Court held where the premises were 
divided into known lots that “ actual use on one lot can- 
not carry with it constructive use on duother lot of the 
same piece of timber.” 

And see Trumball vs. Stormer, 3d Pacific Rep. (Cal.), 408. 

We submit that this is the well settled modern doce 
trine, and that such being the law the Circuit Court pal- 
pably erred in refusing the 3d, 4th and 13th declarations 


, 
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of law demanded by plaintiffs (page 16 trans.) and 


equally so in declaring as in his own declarations Nos. 
8 and 5. 

The Court refused to declare the law to be as in 
plaintiff’s second declaration, as follows: 

“That the tax deed having been declared void upon 
“the exceptions filed to the answer of defendants and 
“to the tax deed therein exhibited under the statute 
“ the law is that the plaintift is entitled to recover unless 
“the defendants have been in the adverse possession of 
* the lands for the term of seven years.” 

On what principle was this declaration refused? It 
is too plainly the law for argument. 

There certainly was no ground, unless it is that the 
plaintiff was barred, not by adverse possession for seven 
years, or any other number of years, but by the two 
years’ statute to which allusion is made in the statement 
ot facts. Now that statute is as follows: 

“No action for the recovery of any lands, or for the 
“* possession thereof, against any person or persons, their 
“ heirs or assigns, who may hold such lands by virtue of 
“a purchase thereof at a sale by the Collector or Com- 
“missioner of State Lands, for the non-payment of 
“taxes, or who may have purchased the same from the 
“State by virtue of an ‘ Act providing for the sale of 
“lands farfeited to the State for the non-payment of 
“‘ taxes,’ or who may hold such lands under a donation 
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to make the sale, or such as was material to the rights of the 
former owner. 

The Court saya: We have no deubt of the power of 
“the legislature toawee atly~irregularity or illegality in a 
“tax sale which consists in a mere failure to observe some 
“ requirement imposed, not by the constitution but by the 
“legislature itself. And the non-observance of which 
‘does not deprive the former owner of any substantial right; . 
“such as the failure of the collector to give bond, or the 
“ failure oi the assessor to take the oath of office or to verify 
“his assessment list by affidavit. 

* * * * * * . * * 

“But in this sweeping enactment the “legislative depart- 
“ ment transcended the boundaries of its powers. Jt could 
“ not under the constitution-of 1868 or any similar constitu- 
“ tion enact a statute which should transfer one man’s property 
“to another, under a quise of a sale for non-poyment of taxes 
“when there had been no assessment or no levy of taxes. 

“This would not be due process of law.” 

And again the court says: ‘This two years statute 
“came before this Court in C. ¢ F. R. R. Co. ve. Parks, 32 
“ Ark. 131, The substantial defense was that the County 
“ Court had attempted to levy a school tax without be- 
“ing thereunto authorized by a vote of the qualified 
“electors of the school district. Jt was decided that the 
“ statute had no application to such a case. And the*de- 


‘cision was sound, since the objection went to the 
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* jurisdiction of the County Court to levy the tax. It 
“ was not a question of irregularity, but of power.” 

And again: 

“We believe it (the statute of July 23d, 1868) has 
“been re-enacted in terms in every subsequent revenue 
“law we have had. Neither its validity or construction 
“has been settled by any previous decisions of this 
“ Court, further than that it does not operate to deprive 
“the former owner of any meritorious defense. And by 
“meritorious defense we mean any act or ommission of 
“the revenue officers in violation of law, and prejudicial 
“to his rights or interest as well as these jurisdictional and 
“ fundamental defects which affect the power to levy the tax or 
to sell for its non-payment,” 

In the case at bar the Court did not declare the deed 
voidable for any irregularities in the proceedings, but 
absolutely void for want of power to make the sale, and 
the case remains square within these decisions: These 
decisions apply as much to the Act of 1857 as to that of 
1868, if not repealed. But that act has been regarded in 
this State as repealed:and not in force ever since the date 
of the latter act. 

This certainly disposes effectually of the argument 
founded upon the two years statute. Judge Caldwell 
certainly overlooked the course of legislation and these 
decisions in giving his third declarations of law, and, we 
submit, fatally erred in this declaration and in refusing 
the plaintift’s second declaration above recited. 


We have a statute as follows: 

“If any action shall be commenced within the time 
* respectively prescribed in this act (Stat. Lim.) and the 
* plaintiff therein suffer a non-suit, or, after a verdict for 
“him, the judgment be arrested, or, after judgment for 
“him the same be reversed on appeal or writ of error, 
“such plaintiff may commence a new action from time 
“to time within one year after such non-suit suffered or 
“judgment arrested or reversed, and if the cause of ac- 
“tion survive or descend to his heirs, or survive to his 
*‘ executors or administrators, they may, in like manner, 
“commence a new action within the time herein al- 
“lowed to such plaintiff. ” (Mans. Digist, 4,497.) 

This action was commenced within one year after the 
dismissal of a former action of the same kind, and 
clearly avoids the bar if we come within the statute. 
The Court says we do not because the former suit was 
against Parks alone, and Parks had disposed of his in- 
terest previous to that time. But the tenant of Parks 
was on the lands, and there was nothing on record to 
show that he had ever parted with his interest, except 
as to a half interest to Montgomery. We have shown, 
heretofore, that Harper never attorned legally to these 
defendants, nor is there any legal connection between 
the seizin of Parks and Montgomery and the de- 
fendants. . 


This is a real action. The first suit was against the 
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8th, 9th and 10th deelarations of law. 


17 


land as well as this. The suits or actions were substan- 
tially the same, against the same parties, and for the re- 
covery of the same lands, and we submit that we are 
within the statate, and that the court erred in holding 


otherwise. 


* 


Lands entered of the government are subject to taxa- 
tion from the time of their entry in this State. But the 
purchaser holds only an equitable title until the patent 
issues, nevertheless. and we submit that the statute of 
limitations, by adverse constructive possession, cannot 
commence to run against the owner until the patent 
issues. Whether it can or not has not be’n decided in 
thie State, but it is well settled in other States, 


Smith vs. Gorza, 15, Tex. 150. 

Parley vs, Smith, 39, Ala. 88. 

Beach vs, Gabriel, «9, Cal. 580. 

D. Megreuder vs. Tooney, 51, Cal. 165. 
And see Duke vs. Thompeon, 16 Ohio, 84. 
Thomas vs Hatch. 3 Sumn. (C. C.) 170. 
Kennedy vs. Townsley, 16 Ala., 289. 


The patent isued in this case on the 15th day of 
April, 1875, and this uction having been commenced on 
the llth of April, 1882, we submit that seven years ad- 
verse occupancy had not accrued when the action com- 


meneed, and the Court erred in not giving the plaintiff’s 
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By the act of our Legislature entitled, “An Act in 
Aid of Public Improvements,” approved April 8, 1869, 
all lands acquired by grant donation or subscription in 
“aid of the construction of railroads shall not be listed 
“or subject to taxation until conveyed to actual pur- 


** chasers. ” 


Under this act railroad lands in Arkansas were not 
listed or assessed for taxation except in some cases 
where, like this case, they were caused to be listed and 
put upon the tax books by outsiders for the purpose of 
purchasing them until 1875. In that year, Nov. 30, the 


Legislature passed an act as follows: 


That the Assessor in the different counties of this 
State shall at the time he assesses the personal property 
in his county in the year 1875, assess and place on the 
tax book of his county all the lauds in bis county here-— 
tofore donated, granted, or given to any railroad or rail- 
road corporation, where the title to the lands has passed 
from the United States Government, and such lands shall 
thereafter be assessed and taxed as other lands in this 
State. (See Acts of 1875, Adjourned Session, page 29.) 


Now we submit that these lands were not subject to pay 
a state or county tax until the date of this last act, and one 
of the provisions of every revenue act that has ever been 
passed in this State is that all tax proceedings, tax deeds or 
tax titles are void where the taxes had been paid or where 
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the lands were not subject to taxations, and we submit that 
the statute of limitations cannot take effect by virtue of any 
such void deed, and the Court erred in giving the plaintiffs 
‘Ith declaration of law. | 


All of which is respectfully submited. 
SOL F. CLARK. 


UNITED STATES SUPREME COURT. 


J. E. REDFIELD, ET AL, Plaintiffs in Error, 
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W. P. PARKS, Et Al : Dd if ndants in ke rror. 


| ADDITIONAL BRIEF FOR PLAINTIFFS 


Sinenieniine ieee ee 


The two years statute referred to by Judge Caldwell 
(Mansfeld's Digest, 4475,) as a bar toour action, was apart 
of an act entitled ‘‘ an act to quiet land titles in this State,’ 


approved Jan. roth, 1857. It was error in our brief, there- 


fore, to state that it was a part of a general revenue law. 


In the act of 23d July, 1868, quoted in our brief, but 
more especially in the act of April 8th, 1869, both of which 
were revenue laws, the section referred to as being a bar to 
our action, was revised and modified, as held by our Su- 


preme Court in Coats v. Hill, 41 Ark., 149. Other sections 


of that act were in controversy in that case, and on page 152 


of the report the Court says: 


‘* And the acts which are relied on as virtually repeal- 


‘* ing it (the act in question) are the general revenue laws of 


‘* July 23d, 1868, and of April 8th, 1869. So that these 


‘* enactments are not precisely upon the same subject, nor do 


‘‘ they cover the same field, and upon comparison of their 
‘* provisions it will be found that the only inconsistency be- 
‘tween them 7zs as to the time within which the tax title must 
‘* be assailed, and the amount to be paid to the purchaser at 


‘* fax sale befor he can be evicted.’’ 


‘* And to this extent the former act may be considered as 


a DaSe a and modi fr ad. a 


The section of these laws which the Court had in mind 
as working this revision and modification was the section re- 
ferred to in our brief (as from the act of 1868, but in fact 
fromthat of 1869, ) and quoted from Mansfield s Digest, 5791. 
Both this section and the one in question are set out in full 

. 
in our brief, and the Court can readily see how and in what 
manner the former law was revised or modified in the lan- 
guage of the Court, and we submit that it could be only by a 


repeal of or a substitute for the former law, for the latter can- 


not otherwise take effect at all. If the former law is left to 
stand, then the latter is perfectly nugatory. The case of 


Ratcliff v. Scruggs cited in our brief, had reference to this 
latter law especially, but reached both laws, the one as well 
as the other, in its decision. — It holds any law to be uncon- 
stitutional in its application to tax sales which is void (as is 
the case here), and not merely voidable for irregularities in 
the proceedings for levying the tax—void for want of power 
to make the sale, as well as for want of power to levy the 
tax. See the language of the Court in our former brief and 
our arguments thereon. We submit, therefore, that if the 


latter did not repeal the former, it so revesed and modified 
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it as not to apply in this case. And if this is not so, even, 
our Supreme Court, in the case last cited, has plainly held 


that the two years’ limitation cannot constitutionally apply in 


? 
a case like this. ‘ 
Upon the question whether Parks and Montgomery had 
such color of title as would bring them within the operation 
of the seven years’ statute, we cite the following further au- 
thorities : 
That a tax deed to be color of title must have been re- 
ceived in good faith. See 
Winstemly v. Meacham, 58 [ll., 97. 
- Dalton v. Lucas, 63 [l., 337. 


Halloway v. Clark, 27 [ll., 486. 


Where the deed is void because the sale is void, it gives 


neither seizure nor right to enter upon the premises. 
Brookins v. Wooden, 73 Me., 225. 
Wallingford v. Fisk, 24 Me., 387. 


‘* An unauthorized sale passes neither title nor color of 


title.’’ 


McKee v. Lambertson, 2 W. & S., ( Pa.) 114. 


Cranmer v. Hall, 4W. & S., 36. 


Knox v. Cleveland, 13 Wis., 245. 


Allen v. Morse, 72 Me., 502. 
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Supreme Court of the United States, 


OCTOBER TERM, 1889. 


No. 27. 


JARED E. REDFIELD, 


> . . .» * ’ o 
Plaintiff in Error, Brief for Plaintiff 


. in Error, by John 
Ss. 
F. Dillon. 


Wriitmm P. Parks ef als. 


STATEMENT OF THE CASE. 


This is an action of ejectment, commenced in the 
Circuit Court of the United States for the Eastern 
District of Arkansas, by Jared E. Redfield, plaintiff in 
error, against William P. Parks and others, defendants 
in error, for the recovery of land situated in Arkansas 
(Certiorari and Return, p. 1). The plaintiff is a citizen 
of Connecticut, and the defendants are citizens of 
Arkansas. The plaintiff claims title under a patent 
from the United States, and mesne conveyances (Cer- 
tiorari and Return, p. 1, e¢ seg.) The defendants claim 
title under an alleged tax sale, and collector's deed. 
Defendants also set up the Statutes of Limitations of 
the State of Arkansas, viz., the two years statute, and 


the seven years statute; and claim to have had ad- 


verse possession of the land in question (by and through 
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one Harper, their alleged agent for that purpose) for 
the prescribed times (Certiorari and Return, p. 2 e¢ seq. 
For tax deed, see Record, p. LO), 

The action was tried by the Court without a jury 
by stipulation of the parties (Record, p. 4). The Court 
found the facts as stated in the Record (pp. 7 15), and 
the law as stated in the Reeord (pp. 15-16). The 
findings of the Court were briefly : that the legal title 
is in the plaintiff; that the tax deed under which the 
defendants claim title was void upon its face, because 
the sale was made ona day not authorized by law, 
and therefore failed to convey any title to the 
purchaser at the tax sale, and therefore the defendants 
who claim under the tax sale have no title. But the 
Court found further that the defendants had been in 
adverse possession of the land for the prescribed times, 
and that therefore the plaintiffs were barred by the 
Statutes of Limitation above mentioned. Accordingly 
the Court gave judgment for the defendants dismissing 
the action (Record, ). »). 

The plaintiff duly excepted to the findings of the 
Court (Record, p. 16), prepared his bill of exceptions 
which was duly signed by the Court (Reeord, pp. 6-18), 
and sued out this writ of error (Record, pp. 1,18). The 
case was submitted to this Court April 15, 1889 
(Lved field vs. Parks, 130 U.S., 623). But on suggestion 
of a diminution of the record, leave was given to the 
plaintiff in error to sue out a writ of certiorari 
returnable at the October Term, L889, to bring up the 
omitted part of the record (//.). Accordingly the writ 
of certiorari issued, and the return has been made. 

The contention of the plaintiff in error is, that, even 


if it be fully admitted that the defendants had posses- 


*? 
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sion of the land in question as contended by them, 

yet no Statute of Limitation has run against the plain- 

tiff. The seven years statute has not run, because the 
oo patent, under which plaintiff claims, was not issued 
till April 15, 1875 (Record, p. 8), and this action was 
brought within seven years thereafter, namely, on 
April 11, 1882 (Record, p. 15; and Certiorari and 
Return, p. 1). The two years statute has not 
run (either before or after the issue of the patent, 
April 15, 1875), because that statute has no ap- 
plication where the tax deed shows upon its face that 
the sale was void. ‘Therefore, whatever may have been 
the character of the defendants’ possession, the plain- 
tiff is entitled to recover the land. But the plaintiff 
contends further, that there was no possession by the 
defendants of any of the land except four or five acres 
which were enclosed and occupied by their tenant 
Harper. Therefore, even if the Statutes of Limitation 
had run, so far as time is concerned, the plaintiff is en- 
titled to recover all of the land but those four or five 


acres. 


oj - ASSIGNMENT OF ERRORS. 


The plaintiff in error assigns as errors: 


1. The Court erred in finding for the defendants in 


the cause, instead of the plaintiff, and in dismissing 


plaintiff's action. 


2. The Court erred in finding the law arising upon 


the facts to be as contained in the 2d. 3d, 4th and Sth 
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| , , , 
| | declarations of law, or as contained in any of such de- 
| clarations (Record, pp. 15-16). 
3. The Court erred in not making the findings, num- ain 
bered from one to fifteen inclusive, as requested by the 
plaintiff (Record, pp. 16-17). 
ARGUMENT. 
SUMMARY OF ARGUMENT. 
I. The short and special Statute of Limitations of 
two years has no application because the tax deed was 
void upon its face (p. D). ou 


Il. No Statute of Limitations could begin to run 
until the patent issued. No statute has run since the 
patent was issued. Hence, this action is not barred, 
no matter what kind or extent of possession the de- 


fendants may have had (p. 27). 


III. The defendants had actual possession of only 
the five acres which were enclosed. Therefore, even if 
the Statutes of Limitations had run, they furnish no 
bar to the recovery of all the land except those five 


acres (p. 32). 


LV. The doctrine of constructive possession under 


color of title has no application in the case of large 


tracts of wild and uncultivated lands, such as were the 


lands in the present case. Therefore. even if the 
, 
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Statutes of Limitations had run, they would furnish 
no bar to the recovery of all the land except the five 


acres which were cleared and enclosed (p. 39). 


V. The plaintiff's title is sufficient to maintain this 
suit. The plaintiff had title by relation at the com- 


mencement of the suit (p. 44). 


VI. Under any possible theory of the case, the 
plaintiff is entitled to recover all of the land except the 
five acres which were enclosed and occupied by Harper, 
for defendants had no possession except of those five 


acres (p. 49), 


I. 


The short and special Statute of Limita- 
tions of two years has no application be- 
cause the tax deed was void upon its face. 


The Court below found that the tax deed was void 
upon its face (Record, p. 15). 

THIS IS NOT A QUESTION OF COLOR OF TITLE. No 
Statute of Limitations requires color of title, as color 
of title, unless it is expressly so stated. All that they 
require (unless there is special provision that more is 
necessary) is that there shall be (1) possession for the 
prescribed time, and (2) that such possession shall be ad- 
verse. The only service or function of color of title is 
to show that the possession is adverse. But color of 
title is not necessary, even for that purpose. That 


possession is adverse may be shown in other ways ; for 
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example, by a simple claim of title, without any basis 
whatever for the claim. The only requirement is that 
possession shall be, in a legal sense, hostile to the true 
owner. [tis true the expression “ color of title” has often 
been used as if it were a necessary condition for the run- 
ning of the ordinary long Statute of Limitations. But 
this is not so; and the reason for the error lies in the 
misuse of the term, as if it were synonymous with ad- 
verse possession. And this misuse is undoubtedly due 
to the fact that a colorable title is so often used to show 
that possession is adverse. But a little reflection must 
convince any one that the two terms are by no means 
interchangeable, and that color of title is not necessary 
in order that the Statute of Limitations may run. It 
is common learning that the mere squatter who, claim- 
ing title, maintains actual possession for the time pre- 
scribed has under the ordinary long Statute of Limita- 
tions a perfect defense against an action forthe recovery 
of the land so possessed. Yet such squatter has no color 
of title to the land; but he does have, what alone is 
required, adverse possession. 

The ordinary long Statutes of Limitation require 
merely adverse possession. ‘The short statutes, such as 
the two years statute in the present case, require ad- 
verse possession, and, as @ compensation for the shorten- 
ing of the time, that the defendant shall have “ something 
more than adverse possession.” In order that such a 
statute may apply, 
“ The possession must be not only hostile to the true 
owner of the land, but also under a particular descrip-, 
tion of sale, which must be evidenced by a deed, the 
essential and necessary ingredients of which are defi- 
nitely prescribed.” 

Sutton vs. Stone, 4 Neb., 319, and infra, p. 12. 


7 
The Supreme Court of Kentucky, speaking of a short 
and special statute, say : 


“ Instead of twenty years mentioned in the general 


— «aie act, but seven years is required by the Act of 1809, but 
: to form a bar to an action, something more is required 
by the latter act than an adverse possession for seven 

years.” 
: - Trustees vs. Payne,3 T. B. Monroe (Ky.), 


161, 163. 


Mr. Justice CooLry, speaking of a similar statute, 
Says : 

“ This is a short and special Statute of Limitations, 
and no one can take advantage of its provisions who is 
not within them. ‘The question here is not whether a 
void deed might not support adverse possession, but 
whether an adverse possession has heen had under such 
di deed “ix that statute rnilicate _— 

Toll vs. Wright. 37 Mich.. 93, 100. 


THIS ADDITIONAL REQUIREMENT 1s obviously not ful- 
filled by anything which shows upon its face that it 
fails to fulfill it. To hold that it could be thus ful- 
filled would be to hold that a fact is proved by proving 
its opposite. This “something more” which is re- 
quired varies with the statutes of the different States. 
Many of these short statutes, which for obvious reasons 
are more frequently found in the newer States than in 
the older ones, are given at length, infra, together with 
the decisions under them, all of which fully sustain the 
a! doctrine here contended for. 


The short Statute of Limitations of Ar/ansas. is as 


follows : 


“ No action for the recovery of any lands, or for the 
possession thereof, against any person or persons, 
their heirs or assigns, who may hold such lands by 
virtue of a purchase thereof, at a sale by the collector, 
or commissioner of State lands, for the non-payment of 
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taxes, or who may have purchased the same from the 
State by virtue of any act providing for the sale of 
lands forfeited to the State for the non-payment of 
taxes, or who may hold such lands under a donation 
deed from the State, shall be maintained, unless it ap- ~> 
pear that the plaintiff, his ancestor, predecessor or 
grantor, was seized or possessed of the lands in question 


within two years next before the commencement of such | 
suit or action.” — 
Mansfield’s Digest, § 4475. | 

Under that statute the party must have had not only f 
(1) possession, (2) which must have been adverse (and | 
one way of showing it was adverse was by showing a : 


colorable title): but he must also have had such ad- 
verse possession under (3) a sale for taxes, and this 
last requirement‘is not fulfilled by a deed which shows 


upon its face that the sale was void. That is, even if 


color of title exists, its only service is* to show that the 
possession is adverse, but adverse possession is not 
sufficient ; the statute requires something more. That 
“something more ” the defendants did not have in the 
present case. 

The case of Voore vs. Brown, 11 How., 414, is on all 
fours with the present case, and is conclusive to the 
point that a tax sale, and a deed which shows upon its 
Face that the sale was void, and possession thereunder 
for the time specified in the statute, will not set in 
motion the short Statute of Limitations prescribed for 
the case of lands held under tax-sales, tax-deeds, or . 
tax-titles. The action was ejectment. The short 
Statute of Limitations in that case required a “ title” 
and seven years adverse possession thereunder. It was 
admitted that the defendants had been in possession 
for the prescribed seven years. The “ title’ which the 


defendants set up, in connection with this short seven 
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years Statute of Limitations, was a purchase ata _ tax- 
sale, and a deed which showed upon its face that the 
sale was void because the sale was made at a time other 
~+ than that authorized by law (exactly as was the fact in the 


present case). The Court held that this short Statute 


) of Limitions required a “ title” which was prima facie 
y good, and was not satisfied with a purchase at a tax 
) sale, and a deed which showed upon its face that the sale 
was void. 


Wayne, J., delivered the opinion of the Court. 


| “ Upon the trial of the cause, after the plaintiff had 
introduced his testimony and rested his case upon it, 
the defendants, in order to bring themselves within the 
Limitation Act of Illinois, passed in 1835, offered in 
evidence, as the foundation of their title, a deed from 
the Auditor of Public Accounts of the State of Illinois. 
It purports to have been executed by virtue of a sale 
~ made on the 9th day of December, 1823, for the non- 
payment of taxes under the revenue act of February, 
1823. The plaintiff's counsel objected to the introduc- 
tion of the paper, and the Court were divided in opin- 
ion as to its admissibility. 

“The second section of the Act of Limitation is as 
follows: ‘ Every real, possessory, ancestral or mixed 
action, or writ of right, brought for the recovery of any 
lands, tenements or hereditaments, of which any per- 
son may be possessed by actual residence thereon, hav- 
ing a connected title in law or equity deducible of rec- 
ord from this State or the United States, or from any 
public officer or other person authorized by the laws 
of the State to sell such land for the non-payment of 
taxes, or from any Sheriff, marshal or other person au- 
thorized to sell such land upon execution, or any order, 
judgment or decree of any court of record, shall be 
brought within seven years next after possession being 
taken as aforesaid ’ (Rev. Stat., 1845, p. 349).* 


*This is known as the “ Limitation Act of 1835” of Illinois. 
The * Limitation Act of 1839,” under which the Illinois cases 
which are referred to by the counsel for defendant in error were 
decided, is a wholly different act (See /nfra, p. 2 
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Upon comparing this section with the Acts of 1827 
and 1829, upon the same subject, we have concluded 
that the section of the Act of 1835 was not meant to 
give protection to a person in possession under a deed 
void upon the face of it. The mode of determining ~ 
that, is to test the deed by making a reference to the 
authority recited in it for making the sale, in connec- 
tion with the act giving the auditor the power to sell.* 
When the sale is found not to be according to that 
power, the deed is void upon its face, because the ac- 
tion of the auditor is illegal, and the law presumes it 
to be known to a purchaser. The latter can acquire no 
title under it. Being a void deed, possession taken 
under it cannot be said to be adverse and under color 
of title. What was the fact in this case? It is disclosed 
upon the face of the deed, that the auditor sold the 
land short of the time prescribed by the act. It 
was not, then, a sale according to law. That must 
have been as well known by the purchaser, as it was 
by the auditor. The law presumes*it to have been. 
The act under which the sale was made was not meant 
to prescribe the authority of the auditor only to make ~ 
sales, but also to give to purchasers full information of 
the terms upon which a title could be aequired to lands 
sold for the non-payment of taxes. It was meant to 
put bidders at a tax sale upon the inquiry, whether or 
not the land was offered for sale according to law. If 
they do not examine and shall buy land exposed to sale 
for taxes against the law they do so at their own risk, 
and it will be presumed against them that they know 
that the deeds given under such circumstances are made 
in violation of official, duty and of the law. It cannot 
be made the foundation of an adverse possession under 
color of title against the true owner of the land, whose 
title to it, the law says, can only be devested in a cer- 


PO, mae om 


*In Williams vs. Airtland, 13 Wall., 306, 309, Mr. Justice Frenp 
adopts the same method. He says: 


‘It may admit of much doubt, as also contended by counsel, 
whether the deed was not invalid on its face. The Act of 1862 de- 
clares that notice of the sale should be given for the second Monday 
of January, 1863. The deed shows that the sale took place on the 
Lith of February following, and contains no recitals explaining the 
disregard of the day designated by the statute and the selection of a 
different day.” 


| 


‘ment of taxes. 
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tain way for a failuré to pay taxes due upon the land. 
We do not put the conclusion upon the point exclu- 
sively upon the fact that it is a void deed, but that it 
is 80, being a deed made in violation of law. It is such 
a deed that the defendant proposes to use to let in the 
proof of a possession which will be protected by the 
statute of 1835. Upon general principles such a paper 
would not be admissible as evidence for any purpose in 
ejectment, and we think it was not meant to be included 
as one of those titles of record provided for by the Act 
of 1835. Before the limitation of the act can operate it 
must be shown by one claiming its protection that he 
has been in actual possession of the land to which it is 
sought to be applied for seven years before the com- 
mencement of the suit by a connected title in law or 
equity, deducible of record from the State or the United 
States, or from any public offic er or other person 
authorized by law to sell such land for the non-pay- 
. A title and seven years actual 
residence upon the land are necessary. The Legislature 
must have meant by litle something more than cl vod 
deed upon its face; a title at least which would be suf- 
ficient to induce the possessor of the land to think and 
the law to conclude that there was a foundation for a 
possession under a right which had been acquired by a 
purchase. Nota mere naked possession but one in 
good faith by a purchaser. The protection intended 
by the act cannot be better expressed than it is in the 
able printed argument of the plaintiffs counsel. ‘The 
Legislature intended to extend its protection to persons 
who occupied land under a connected title prima facie 
good, against proof a/iunde which would rebut or de- 
stroy such prima facie title.” This conclusion, too, is 
supported by the case of Skyle s’ fleirs vs. King's Heirs, 
in 2 A. K. Marshall, 385. 

We shall direct the point certified to this Court to 
be answered, that the paper offered in evidence by the 
defendant is a void leed upon the face of if. and was not 
admissible as evide ice jor the purpose for which it Was 


offered.” 


Walker vs. 
ejectment. The plaintiff gave in evidence a deed to 
himself dated August 6, 1790. 


‘yy 
7 esis gg 


9 Wheat, 541, was an action of 


The defendant gave in 
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evidence a Sheriff's deed, dated July 22, 1809, to a per- 
son under whom the defendant claimed, and further in- 
troduced evidence to show that he and those under 
whom he claimed had been in possession for seven 
years or more before this action, which was commenced 
in May, 1818. A statute of Tennesse where the land 
was situated, provided (p. 549) : 

“That in all cases wherever any person or persons 
shall have had seven years’ peaceable possession of any 
land, by virtue of a grant, or deed of conveyance founded 
upon a grant, and no legal claim by suit in law be set 
up to said land, within the aforesaid term, that then 
and in that case, the person, &c., &c., holding posses- 
sion as aforesaid, shall be entitled to hold possession, 
in preference to allother claimants, of such quantity of 
land as shall be specified in his, her, or their said grant 


or deed of conveyance, founded ona grant as afore- 
said.” . ' 


The Sheriff's deed in that case, under which (in con- 
nection with possession for the prescribed time) the 
defendant claimed, was void for want of jurisdiction, as 
appeared from the recitals of the deed when compared 
with the laws of the State. 

The Court held that posession under such a deed 


was not protected by the short Statute of Limitations 


above quoted. 


In Nutton vs. Stone, 4 Neb., 319, the tax-deed in ques- 
tion was void upon its face because it did not have the 
seal of the county affixed to it as required by the statute. 
The action was ejectment. The deed was offered in evi- 
dence, in connection with an offer to prove possession for 
the prescribed time, but was excluded by the Court. The 
question in the case on appeal was whether the deed was 


rightly excluded. It was contended by the defendant 
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(who claimed under the tax-deed) that the deed should 
have been received for the purpose of showing that he 
claimed under a tax deed, and, in connection therewith, 
that the short Statute of Limitations applicable in favor 
of those who claim under tax-deeds had run. But the 
Court held that this short statute had no application, 
because the tax-deed was void upon its face. 


The Court in giving the opinion say : 


‘Tt was insisted quite strenuously on the argument, 
by counsel for plaintiffs in error, that, even although 
the deed should be adjudged void, yet it was admissible 
as, at least a-colorable title, for the purpose of showing 
that their possession was under a claim of right. Such 
is, doubtless, the rule applicable to cases falling within 
the general limitation act, where exclusive adverse pos- 
session, in hostility to the owner of the fee is all that is 
required. But this rule cannot be invoked in a case 
where, like the one we are now considering, the statute 
requires the POS8ES81ON lo he not only hostile /o the {rue 
owner of the land, but also under a particular description 
of sale, which must be evidenced by a deed, the essential 
and NECES8ATY inqred ve nts of which are definitely de- 
scribed. The Supreme Court of Kansas, in giving con- 
struction to astatute similar to our own on this subject, 
save that it in terms applied generally to ‘ lands sold for 
taxes,’ used this language: ‘It is only where a tax 
deed is good prima fucie, and when, on account of some 
irregularity in the tax proceedings, the deed is void, or 
more properly speaking is voidable if attacked, that the 
statute of limitations can apply,’ (Lowman vs. Cockrill, 
6 Kan., 339.") | 

See also, to the same effect, Mr“avock ves. 
Pollack. 13 Neb.., 535 (1882). 


In Waterson vs. Devoe, 18 Kan., 223, the Supreme 
Court of Aansas held that a tax-deed which showed 
upon its face that it was void did not set in motion the 
short statute of limitations which applied to actions for 


the recovery of land sold for taxes. 
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The statute of Kansas provided (Report, supra, pp. 
226-227) : 


* That an action for the recovery of real property sold 
for taxes can only be brought within two years after 
date of the recording of the tax-deed.” 


This statute, in all respects material to this contro- 
versy, is exactly the same in effect as the Arkansas 
statute in the present case (supra, p. 7). 

In that case the land was sold for taxes May 5, 1863, 
the tax-deed was executed May 11, 1865, and was 
recorded July 24, 1865. Thus the time prescribed by 
the Kansas short statute above quoted expired July 24, 
1867. The action was begun in 1874. The purchaser at 
the tax sale had had possession during all the time. 
But the Court held that the plaintiff was not barred by 
the short statute referred to. 


In giving the opinion the Court say (p. 232) : 


“ Referring again to the case of Shoat vs. Walker 
supra (6 Kan., 65), we quote: ‘ A tax deed to be suffi- 
cient, when recorded, to set the Statute of Limitation in 
operation must of itself be prima facie evidence of title. 
[t is not necessary that the deed be absolutely good 
under all circumstances. It is not necessary that it be 
sufficient to withstand all evidence that may be brought 
against it to show that it is bad ; but it must appear to 
be good upon its face ; it must be a deed that would be 
good, if not attacked by evidence aliunde. When the 
dleed discloses upon its face that it is illegal, when it 
discloses upon its face that it is executed in violation 
of law, the law will not assist it. No Statute of Limi- 
tations can then be brought in to aid its validity. The 
party accepting it, and claiming under it, has full notice 
of its illegality, and must abide the consequences of 
such illegality. He has no reason to complain.’ And 
we add, that actual, open and notorious possession will 
not bring such a deed within the provisions of the ¢wo- 
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years Statute of Limitations. This conclusion disposes 
of the case against the claim of the plaintiff in error.” 


Kentucky had the ordinary long twenty years Statute 
of Limitations and a short seven years statute. In de- 
ciding acase in which the short statute arose, the 


Court say : 


“We are brought to enquire whether or not the Court 
below, in the latter branch of its instructions was cor- 
rect, in directing the jury that the plaintiffs could not 
recover, if they believed, from the evidence, that the 
defendants, and those under whom they claim had been 
actually possessed of the land for seven years next be- 
fore the commencement of the ejectment. The posses- 
sion of the defendants * * * ought to be construed 
to be adverse * * * and,if continued for ftiventy 
years, would, no doubt, bar the plaintiffs. But the in- 
structions of the Court were not hypothecated upon the 
fact of the possession of the defendants having been 
such as to bring the case within the provisions of that 
act (the twenty years limitation) ; they were predicated 
upon the opinion the jury might form, on the evidence, 
as toa possession for seven years by the defendants, 
and those under whom they claim before the commence- 
ment of the plaintiff's action, so that the correctness of 
the instructions must turn upon the construction to be 
given to the Act of February, 1809, for the speedy ad- 
justment of land claims; between which and the 
general Act limiting the time of making entries, there 
is an essential difference, not only as to the length of 
possession which will bar a recovery, but also as to the 
circumstances with which the possession must be con- 
nected. Instead of twenty years mentioned in the 
general act, but seven years is required by the Act of 
LSOU), hut to form a bar to an action. something more 18 
required hy the latte yr act than an ad ve ree possession for 
seven years—the possession ” (in the case of the Ken- 
tucky Statute) “must have been acquired by actually 
settling upon the land,” «ec. 

Trustees vs. Payne, 3 T. B. Monroe, (Ky), 
161, 163. 
See also Skyles’ ITeirs vs. King’s Heirs, 2 A. 
K. Marsh. (Ky), 385. 
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Wisconsin has a short statue of limitations, as fol- 
lows: 

‘Any suit or proceeding for the recovery of land 
sold for taxes, except in cases where the taxes have 
been paid, or the lands redeemed as provided by law, 
shall be commenced within three years from the time 
of recording the tax deed of sale and not thereafter 
(see Report, infra). 


Cutler vs. Hurlbut, 29 Wis., 152 (1871), was an action 
brought to recover land, which had been sold for taxes, 
April 13, 1852, and a deed of which had been made 
on May 2, 1855, and recorded the same day. It was 
claimed by the defendants that this action, which was 
not commenced within three years after the recording 
of such tax deed, was barred by the statute above 
quoted. The plaintiff claimed that the tax deed was 
void for certain reasons which appeared upon the face 
of the deed, and therefore, the short statute had no ap- 
plication. The Court (though they dissented on another 
point which is immaterial in the present controversy), 
all agreed that if the tax deed was void (upon its face), 
the short statue of limitations had no application. 
They decided, however, that the deed was not void. 

The Court say (p. L158) : 

‘We are all of the opinion, that, if the tax deed to 
Lain is void, the defendants are not in a position to 
claim any rights by virtue of the three years statute of 
limitation.” 


The Missouri short statute of limitations is as fol- 


lows: 


‘Any suit or proceeding against the tax purchaser, 
his heirs or assigns, for the recovery of lands sold for 
taxes, or to defeat or avoid a sale or conveyance of 
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lands sold for taxes (except in cases where the taxes 
have been paid, or the land is not subject to taxation, 
or has been redeemed, as provided by law), shall be 
commenced within three years from the time of record- 
ing the tax deed, and not thereafter.” 


Wagner’s Stat., p. 1207, § 221. 


Under this statute, which is substantially like that 
of Arkansas, the decisions of the Courts of Missouri, 
following Moore vs. Brown, and other cases, supra, have 
been that— 

“The special Statute of Limitations has no applica- 
tion except where the tax deed is valid upon its face.” 


Mason vs. Crowder, 85 Mo., 526, 532. 


The Court in that case cited Moore vs. Brown, supra, 


and other authorities. 


The same rule exists under a Minnesota short Statute 
of J imitations for tax sales. 

In Sheehy vs. Hinds, 27 Minn., 259, the Court stated 
the principle therein decided as follows (p. 262): 

“ The sale itself being void, and the deeds being in- 
sufficient to make a prima facie case of title in the de- 
fendant, the question discussed as to the effect of the 
Statute of Limitations provided by Section 154, of said 
Chapter 11 of the General Statutes (1866), does not 


arise, as nothing is shown to have occurred to set the 
statute in motion.” 


See, also, to the same effect, O’ Mulcahey vs. Florer, 
27 Minn., 449. 


The Colorado short Statute of Limitations is as fol- 


lows: 


“No action for the recovery of land sold for taxes 
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shall lie, unless the same be brought within five years 
after the sale thereof for taxes, as aforesaid, any law to 
the contrary notwithstanding, etc.” 

Gen. Laws, § 2335. 

This statute is substantially like the Arkansas stat- 
ute, except as to length of time. 

Cromer vs. Chaffee, 6 Col., 314 (1882), was an action 
to recover possession of land. The plaintiff showed a 
chain of title from the government patentee. The de- 
fendant claimed by virtue of a tax sale, April 17, 1871, 
and a tax deed, April 24, 1873, to one through whom 
he traced his title. | 

The defendant also interposed a plea of the Statute 
of Limitations, that the plaintiff failed to bring his 
action within five years after the date of tive tax sale of 
April 17, 1871. The Court below held the tax deed 
void on its face, but gave judgment for the defendant, 
on his plea of the Statute of Limitations. 

The tax deed and sale were void upon their face, be- 
cause the deed showed that the sale took place on April 
17, 1871, whereas, under the provisions of the revenue 
act, the sale was not authorized until after the 20th of 
April, 1871. Thus “the tax deed bore on its face the 
evidence of this non-compliance with the law, and was 
a nullity.” 

The Supreme Court, reversing the decision of the 
lower Court, held, that the special Statute of Limita- 
tions had no application, because the tax deed showed 
upon its face that the sale was void (citing Moore vs. 


Brown, supra, and other cases). 


The JVeras short Statute of Limitations is as follows : 


* Every suit to be instituted to recover real estate as 


: 
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against any person having peaceable and adverse pos- 
session thereof, cultivating, using or enjoying the same, 
and paying taxes thereon, if any, and claiming under a 
deed or deeds duly registered, shall be instituted with- 
in five vears next after the cause of action shall have 


accrued, and not afterward, &c.” 
Sayles’ Texas Civil Statutes, Art. 3193. 


And the Texas Courts hold that this statute has no 
application where the deed is void upon its face. 


Wofford vs. McKinna, 23 Tex., 36, 48. 
Kilpatrick vs. Sisneros, 23 Tex., 113, 137. 


In Wofford vs. McKinna, supra, where the above 
statute (cited from a different compilation) was in ques- 


tion the court say of the tax-deed (p.46) : 


“ Being void upon its face, we think it is not such an 
instrument as was contemplated by the Sixteenth Sec- 
tion of the Act of Limitations. A deed which is void 
upon its face is a nullity. It is not a deed in fact and 
in law, in a legal, or any just sense of the term.” 


The case of Zoll vs. Wright, 37 Mich., 93, cited by 
the defendants in error, is a distinct authority for the 
plaintiff. The deed in that case was valid on its face. 

On that very ground the Court (Cooxey, C. J.) distin- 
guished the case from Moore vs. Brown, supra. After 
quoting at length from the opinion in the latter case, 
the learned Justice said (p. 100) : 


‘“« We have extracted thus much from the opinion for 
the purpose of showing the exact ground on which the 
decision was placed, and it is seen to have been this: 
that the deed itself, by its own recitals, and without 
going beyond them, fully notified the defendant that it 
was notgiven in pursuance of any legal authority and was 
void. It is not claimed that such was the case here.” 
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The same Justice, speaking of the Michigan short 
Statute of Limitations, continues : 


‘This is a short and special Statute of Limitations, 
and no one can take advantage of its provisions who is 
not within them. The question here is not whether a 
void deed might not support an adverse possession, but 
whether an adverse pe ssession has been had under 
such a deed as that statute indicates.” 


This is the same doctrine that is stated at page 6 
of this brief. The cases are unanimous that no one 
ean claim the benefit of such a short and special stat- 
ute under any instrument which shows upon its face 
that the requirements cf such statute (in addition to 
that of adverse possession) are not fulfilled. 

The common law rule of evidence with reference to a 
tax sale and tax deed made by statute authority is that 
performance of all the conditions precedent to the exer- 
cise of the statutory power to sell must first be fully proved 
by evidence a/iunde, in order to lay a foundation for the 
introduction of the deed itself as evidence (see Cooley 
Oil Taxation. 2d Kd... }). 517). The question in Toll Ue. 
Wright, supra, was whether this rule of evidence ap- 
plied to the introduction of a deed, valid on its face, for 
the purpose of showing in connection therewith that 
the party had held adverse possession for the pre- 
scribed time. This was stated by Mr. Justice CooLey, 
as follows: 

“The principal question to be considered under this 
statute is whether one can rely upon it without showing 


that the deed under which he claims was made to carry 
anto ethect ‘7 sale lawfully ordered.” 


This was the precise question that arose in Pillow 
vs. Roberts, 13 How., 472 (see post, p. 21). And in 


both these cases the courts rightly held that such proof 
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by evidence alivnde need not be made where the deed is 
reqular and valid on its face. 

But in both instances the Courts take pains to distin- 
guish the cases from Voore vs. Brown, supra, where 
the deel was void upon its face. The deed, being 
void upon its face, instead of being prima facie 
evidence of a compliance with the conditions 
precedent to the exercise of the statutory power, is 
evidence of a non-compliance; and to allow such a 
deed to be introduced as evidence would lead to the 
absurdity of holding a thing to be proved by proving 
the opposite. | 

Pillow vs. Roberts, 13 How., 472, is cited by the 
counsel for the defendant in error. But neither the 
decision in that case, nor anything that is said in the 
opinion, in any way supports the contention of the de- 
fendants in the present case. 

In ~*llow is. Roherts the deeds were regular and 
valid on their face, and on that very ground the Court 
distinguished the case from Moore vs. Brown, where 
the deed was void upon its face. 

In Pillow vs. Roberts, supra, the question was whether 
certain tax-deeds, regular on their face and containing 
recitals which corresponded with the statute provisions, 
ought to have been admitted as (1) “ evidence of a regular 
sale of the land mentioned therein for taxes,” or (2), 
“ Whether, without regard to their validity as elements 
of a good legal title per se, they should not have been 
received for the purpose of showing color of title, in 
connection with possession by the persons claiming 
under them, for a length of time sufficient by law to 
bar the entry of plaintiff’ (p. 474). 

The Court decided on the first point that the deeds 
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should have been received ‘as evidence ( prima facie) 
of a regular and valid sale” for taxes, without the ne- 
cessity of first proving by evidence a/iunde that all the 
requirements of the statute had been complied’ with 


(and this was the point decided by the case). The 


statute of Arkansas so enacted. On this point Mr. Jus- 


tice Grier, after showing that these deeds were regular 
on their face, and corresponded with the statute require- 
ments, concludes (p. 475) : 


“ These deeds come within the description of the 96th 
Section. They are made by a collector of the revenue ; 
they are acknowledged and recorded according to law ; 
they purport to be for land assessed for taxes, and reg- 
ularly sold according to law ; and the law enacts that 
deeds, so made, shall be evidence not only of the grant 
by the collector, but of the regularity and legality of 
the sale of the land described therein. * “* * 

The plain and obvious intention of the Legislature is 
clearly: expressed in this 96th Section, that the deed 
when made by a collector of taxes, as authorized in the 
preceding section, when acknowledged and recorded, 
should be received in evidence as a good and valid 
title, and that the recitals of the deed showing that it 
was made in pursuance of a sale for taxes, should be 


evidence of the regularity and legality of the sale by: 


virtue of that act. The deed being thus made, per se, 
prima facie evidence of a legal sale and a good title, 
the Court were bound to receive:it as such. There is 
nothing on the face of these deeds showing them to be 
irregular or void.” 


This decided the point (not involved in the present 
case) as to the rule of evidence, that a tax-deed, valid 
upon its face, is prima facie evidence of the regularity 
of the tax proceedings; and that the performance of con- 
ditions precedent need not be proved before introduc- 


ing the deed itself, or afterwards until there is evidence 


introduced by the other party that such conditions have - 


not been performed (see ante, p. 20). Such a deed 
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(until contradicted by extraneous evidence) is evidence 
of title. 

Here the Court might have stopped, for enough had 
been said to decide the case. But the Court continued 
by stating a doctrine as to the Statute of Limitations, 
against which we do not contend—namely, that a deed 
which is prima facie valid might be received in evi- 
dence in connection with proof of adverse possession 
for the prescribed time. But the Court expressly con- 
fined this statement to a deed which is prima facie 
valid, and distinguished the case from Moore vs. 
Brown, 11 How., 424, as follows (p. 478) : 

“ The case of Movre vs. Brown, 11 How., 424, had 
reference to a deed void on its face, and the consequence 
of this fact under the peculiar statutes of Illinois (the 
‘‘ Limitation Act of 1835 ;” which is substantially like 
the Arkansas Statute now under consideration, see ante, 


p. 9); it furnishes no authority for the decision of the 
Court below in the present case.” 


The quotation from Mr. Justice Grier’s opinion, 
given at page 20 of the brief for defendant in error, 
must be read with the qualification just mentioned. 
The learned Justice says : 

“ But assuming these deeds to be irregular and worth- 
less, the Court erred in refusing to receive them in evi- 
dence in connection with proof of possession in order 
to establish a defense under the Statute of Limitation.” 


But the Justice meant “ irregular and worthless” 
not upon their face, for he had just stated that “ There 
is noth ing on the face of these deeds showing them to be 
irregular or void ”—but “irregular and worthless” as 
they could be shown by evidence aliunde. What the 
Court contemplated throughout its whole opinion was 
a deed which was prima facie valid, but which could 


be shown by evidence aliunde to be worthless so far as 


24 


conveying a good title was concerned. This is conclu- 
sively shown by the way in which the case is distin- 
guished by the Court from .Voore vs. Brown, 11 How., 
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There are several Statutes of Limitation of actions for 
the recovery of land in Illinois. They are widely differ- 
ent in their requirements. The one under which the 
decision in Moore vs. Brown, 11 How., 424, was given 
is, so far as the present question is concerned, substan- 
tially like the Arkansas short statute, as shown supra, 
pp. 7-9, and that case has never been questioned. 

The Statute of 1839, on the contrary, is wholly differ- 
ent in its purpose. It requires seven years actual 
possession of the lands, seven years payment of taxes 
thereon, and claim and color of title made in good faith 
(Ill. Sts., Ch. 83, Par. 6). It was under this statute 
that the cases of //ardin vs. Crate, 60 Il., 215, and 
County of Piatt vs. Goodell, 97 IIl., 84, cited by counsel 
for defendant in error, were decided. 


“ eolor 


Lhe se decisions go only AL the point as to what is 
of title” under the Act of 1839. | But they are not per- 
tinent to the present cases, for, even if it be admitted 
that the tax-deed in the present case gave color of title, 
yet the only service of color of title under the two years 
Arkansas statute would be to show that the possession 
was adverse, and that statute requires, besides adverse 
possession (and thus, besides color of title) that there 
should have been a sale for taxes, and this last require- 
ment is not met by a sale and deed thereunder which 
shows upon its face the sale was void. (See ante, pp. 
6-9). 


Thomas vs. Stickle, 32 Iowa, 71, 77, is cited on the 
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brief for defendant in error, p. 15. Mr. Justice MILLER 
(Wm. E.), delivering the opinion, cites in support 
thereof the case of Pillow vs. Roberts, 13 How., 472. 
and quotes from the opinion of Mr. Justice Grier in 
the latter case to the effect that a party who claims 
under a tax deed need not first show that all the requisites 
of the law have been complied with (in other words, it 
is sufficient if he shows a deed which is prima facie 
good) in order to introduce the deed as evidence in 
connection with possession under the Statute of Limita- 
tion, and in reference to which Mr. Justice Grier cor- 
rectly says that “such a construction (one which would 
require proof of performance of all conditions precedent) 
would annul the act altogether,” because it would show 
a valid ¢itle, and there would in that case be no need of 
the Statute of Limitation. But, while Mr. Justice 
Grizr, as has been shown (supra, p.23 ), expressly 
confined his remarks to the case of a deed which was 
valid upon its face but assailable by evidence aliunde, 
Mr. Justice MILLER quotes them as if they applied 
to a deed which was void upon its face—an utter per- 
version both of the decision of this Court in Pi/low vs. 
Roberts and of the remarks of Mr. Justice Grier in 
his opinion. 

Hall vs. Law, 102 U.3S., 461, 466, has no bearing on 
the present cuse. The deed, so far as appears, was 
prima facie valid. The Statute of Limitation in ques- 
tion, moreover, was the ordinary long statute, to which 
wholly different considerations apply. 

In Logan vs. Jelks, 34 Ark., 547, cited by counsel for 
defendant in error, the Statute of Limitations in ques- 
tion was the long seven years statute, and the ques- 


tion now under consideration did not arise. 
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The counsel for defendants also cites Elliott vs. 
/’earce, yAL Ark.. DOS. and (ofer Us, Brooks, ibid., 542. 
Those cases were decided under an early Arkansas 
statute which is no longer in force. But those cases do _ 
not sustain the point for which they are cited. In 
Elhott vs. Pearce. supra, it is true, the tax sale was irreg- 
ular. 4! 77 does not appear that this fact appeared upon 
the face OF the deed. On the contrary, it seems from 
the language of the Court that the deed must have 
been regular on its face. 
The Court said \p. D16): 
“ It may be assumed, for the purposes of this case, 
that the objections made to the regularity of the tax 
sale are true in fact, and that the sale was irregular and 
illegal.” 


. 

Why “ assume ” that the sale was not regular, if that 
fact was shown upon the face of the deed? This 
language is inconsistent with the idea that the deed 
showed upon its face that the sale was void. 

In Cofer vs. Brooks, supra, the Court characterized 
the objections to the tax deeds in that case, as mere 
* verhal criticisms. The Court said \p. 246) : 

‘ Without discussing the numerous objections made 


to the deeds, most of which are verbal criticisms, it may 


he conceded, &ec.” 


The decisions in these two cases, therefore, do not 
support the contention of counsel for defendant in 
error. Any remarks by the Judges that have a seeming 
tendency in that direction are based on a misapprehen- 
sion of what was decided in Pillow vs. Roberts, supra, , 
and are contrary to the decisions of this Court (vide 
supra), and the unanimous current of authority. 


Knough has been said by the Supreme Court of Ar- 
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kansas to show that the present two years Statute of 
Limitations which applies to tax sales would not re- 
ceive any favor at its hands. If the Court inclined 
either way in any case, it would certainly be against 
allowing the statute to apply at all. In any event no 
construction would be put upon it which would be con- 
trary to the unanimous interpretation of similar statutes 
of other States. 

In Douglass Us. Flynn, 5 Ark.., 398. the Court ( KAKIN, 
J.), 8p making of this statute, says (p. 409) : 

“ Upon this review of our decisions upon this statute 
it must be confessed that they leave its true meaning 
and bearing somewhat vague and undefined. Since Mr. 
Justice FarRcHrLy’s attempt to shadow forth its policy 
and mark its limitations by great constitutional rights, 
it has been rather clipped and hemmed in by special 
regulations than expounded with reference to its whole 
policy and legislative intent. In each varying phase of 
circumstances the bar and bench encounter in it a new 
problem. The ghost arises ever and anon to haunt us, 
and doubtless will continue to do so until it mav be 
effectually exorcised by legislative action. Enough has 
already been decided upon it, however, to enable me 
to say with some degree of assurance that the peculiar 
statute of January 10, 1857, is penal in its nature and 
to be strictly construed.” 


It. 


No Statute of Limitations could begin 
to run until the patent issued. No statute 
has run since the patent was issued. 
Hence, this action is not barred, no matter 
what kind or extent of possession the de- 
fendants may have had. 


PR 


The law on this point is well settled, both in this 
Court and in the State Courts. 

The land in the present case was formerly part of 
the public domain of the United States. As such it 
was under the exclusive control and disposition of 
Congress. It came under the operation of State laws 
only after the patent had been issued. Until that time 
no State Statute of Limitations could begin to run. 
The reasons for this rule are that until the issue of the 
patent the title is in the United States, and the Statute 
of Limitations does not run against the United States, 
and the further reason, that no State can in any way in- 
terfere with the exclusive power conferred by the Con- 
stitution (Art. LV., Sect. 3) upon Congress to control 
and dispose of the territory belonging to the United 
States, or in any way prevent the grantee Of the United 
States from obtaining the possession and enjoyment of 
the public domain when it is thus disposed of. 

No SrarutTe or Limirarions HAS RUN. It has been 
shown (supra, Point L.) that the short two years Stat- 
ute of Limitation has no application to the present 
case, because the statute has no application where a 
tax deed shows upon its face that the sale was void. 

THE SEVEN YEARS STATUTE, even if it had begun to 
run at the time of the issue of the patent, had not ex- 
pired when this action was commenced. The patent 
was issued April 45, 1875 (Record, p. 9). This action 
was commenced April 11, 1882 (Record, p. 15). 

The decisions are unanimous, that no Statute of Lim- 


itations begins to run until the patent is issued. 


Laindsey vs. Miller's Lessee, 6 Pet., 666 (1832), Was al 


action of ejectment. The defendants offered in evi- 
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dence a patent issued by the Commonwealth of Vir- 
ginia, dated March, 1789. They also gave in evidence 
an entry and survey of the land made in January, 1783, 
and duly recorded April 7, 1783. They then proved 
possession for upwards of thirty years. The plain- 
tiff proved a patent from the United States, in 
which was the legal title, dated December 1, 1824. The 
action was brought about 1832, and, notwithstanding 
the thirty years possession by defendants, the plaintiff 
recovered the land. 

Ip giving the opinion of the Court, McLean, J., said 
(p. 673) : 


“ That the possession of the defendants does not bar 
the plaintiff's action, is a point too clear to admit of 
much controversy. It is a well settled principle, that 
the Statute of Limitations does not run against a 
State. Ifa contrary rule was sanctioned, it would only 
be necessary for intruders upon the public lands to 
maintain their possessions, until the Statute of Limita- 
tions shall run ; and then they would become invested 
with the title against the Government, and all persons 
claiming under it. In this way the public domain 
would soon be appropriated by adventurers. Indeed, it 
would be utterly impracticable, by the use of any power 
within the reach of the Government, to prevent this result. 
Itis only necessary, therefore, to state the case in order 
to show the wisdom and propriety of the rule that the 
statute never operates against the Government. The 
title under which the plaintiff claimed emanated from 
the Government in 1824. Until this time there was no 
title adverse to the claim of the defendants. There 
san, therefore, be no bar to the plaintiff's action.” 


In Bagnell vs. Broderick, 13 Pet., 436, 450, Carron, 


J., delivering the opinion of the Court, says : 


“ Congress has the sole power to declare the dignity 
and effect of titles emanating from the United States ; 
and the whole legislation of the Federal Government, 
in reference to the public lands, declares the patent the 


> 
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SU pt rior and conclus Lie evil 1iCe of i qal title 5 until it 
‘SSHUAOS thie ter 18 Y the (rorernane nt sy hy the patent, at 
Passes lo the qrantecr 7 and he 18 entitled 10 recover POsses- 


sion in eyectment, 


Gibson vs. Chouteau, 13 Wall., 92 (1871), was an action 
of ejectment. The plaintiff claimed under a_ patent 
from the United States, dated June, 1862, and mesne 
conveyances. The defendants had been in possession 
for more than ten years, the period preseribed by the: 
Statute of Limitation, and defended the action of eject- 
ment on that ground. But this Court held that the 
action was not barred. 

Mr. Justice Freip, delivering the opinion of the 
Court, said: 


“It is matter of common knowledge tlrat statutes of 
limitations do not run against the State 7% 
With. respect to the public domain, the Constitution 
vests in Congress the power of disposition and of 
making all needful rules and regulations. That power is 
subject to no limitations. Congress has the absolute right 
to preseribe the times, the conditions, and the mode of 
transferring this property, or any part of it, and to des- 
ignate the persons to whom the transfer shall be made. 
No State legislation can interfere with this right or 
embarrass its exercise * * * ‘The same principle 
which forbids any State legislation interfering with the 
power of Congress to dispose of the public property of 
the United States, also forbids any legislation depriv- 
ing the grantees of the United States of the possession 
and enjoyment of the property granted by reason of 
any delay in the transfer of the title after the initiation 
of proceedings for its acquisition. The consummation 
of the title is not a matter which the grantees can con- 
trol, but one which rests entirely with the Government. 

With the legal title, when transferred, goes the right to 
possess and enjoy the land, and it would amount to a 
denial of the power of disposal in Congress if these bene- 
fits, which should follow upon the acquisition of that 
trtle . could be forfeited because they were not asserted be- 


fore that title was vested.” 
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Mr. Justice Fretp, in that case considers also the 
doctrine of relation back, and shows that it has no ap- 
plication, so as to set the Statute of Limitation running 
before the issue of the patent. 

See Gibson ve. Chouteau, supra, 13 Wall., 92, 
100-102. 


That the Statute of Limitations does not begin to 
run after entry, and before the patent issues, has been 
repeatedly decided by this Court (see cases supra). 
The principle on which these decisions rest has been 
well set forth in Wilcox vs. Jackson, 13 Pet., 498. In 


that case the Court say (p. 516): 


“It has been said that the State of Illinois has a 
right to declare, by law, that a title derived from the 
United States, which, by their laws, is only inchoate 
and imperfect, shall be deemed as perfect a title as if a 
patent had issued from the United States ; and the con- 
struction of her own courts seems to give that effect to 
her statute. That State has an undoubted right to leg- 
islate as she may please in regard to the remedies to be 
prosecuted in her courts, and to. regulate the dispost- 
tion of the property of her citizens by descent, devise 
or alienation. But the property in question was a part 
of the public domain of the United States; Congress is 
invested by the Constitution with the power of dispos- 
ing of, and making needful rules and regulations re- 
specting it. Congress has declared, as we have said, 
by its legislation, that in such a case as this, a patent 
is necessary to complete the title. Butin this case no 
patent has issued ; and, therefore, by the Laws of the 
United States the legal title has not passed, but re- 
mains in the United States. Now, if it were competent 
for a State Legislature to say that, notwithstanding 
this, the title shall be deemed to have passed, the effect 
of this would be, not that Congress had the power of 
disposing of the public lands, and prescribing the rules 
and regulations concerning that disposition, but that 
Illinois possessed it. That would be to make the Laws 
of Illinois paramount to those of Congress, in relation 
to a subject confided by the Constitution to Congress 


only. And the practical result in this very case would 
be, by force of State legislation, to take from the 
lL nited States their own land, against their own will, 
and against their own laws. We hold the true princi- 
ple to be this, that whenever the question in any court, 
State or federal is, whether a title to land, which had 
once been the property of the United States, has 
passed, that question must be resolved by the Laws of 
the United States: but that, whenever, according to 
those laws, the title shall have passed, then that prop- 
erty, like all other property in the State, 1s subject to 
State legislation, so far as that. legislation is consistent 
with the admission, that the title passed and vested ac- 
cording to the Laws of the United States.” 


“ The legal title being in the United States, the 
Statute of Limitations raises no bar to the action.” 
Per Frevp. J..in Oaksmith’s Lessee ve. John- 
ston, 92 U. S., 343. 

See, also, to the same effect, 
Thompson vs, Prince. 67 Ill., 281. 
Wood ve. Ferguson's Lessee, 7 Ohio St., 288. 
(lark vs. Southard, 16 Ohio St., 408. 
Miller vs. Dunn, 62 Mo., 216. 
Dunn Us, Miller, 75 Mo., 260, 272. 
Cline’s Heirs vs. Catron, 22 Gratt., 378, 392. 
[verson vs. Dulose, 27 Ala., 418. 
Chiles vs. Calk, 4 Bibb (Ky.), 554. 
Clements vs. Anderson, 46 Miss., 581. 
Gardiner vs. Miller, 47 Cal., 570. 
De Miranda vs. Toomey, 51 Cal., 165. 


iit. 


The defendants had «aciui/ possession of ° 
only the five acres which were enclosed. 
Therefore, even if the Statutes of Limita- 
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tions had run, they furnish no bar to the 
recovery of all the land except those five 
acres. 


The land in question was a large tract containing 
about 475 acres (Record, p. 9), and was “ wild and un- 
cultivated ” (Record, p. 15), except as to the five acres 
which one Harper enclosed and . cultivated by permis- 
sion of the defendants (Record, pp. 14, 15). There was 
no enclosure of any of the land except of these five acres 
(Record, Dp. 15). Lhe only acts of possession which either 
Harper or the defendants Parks and Montgumery ever 
performed On the remaining 470 acres were the occasional 
cutting of firewood and timber, and the prevention of 
other intruders from doing the same (Record, pp. 
14, 15). 

The payment of taxes, or surveying the land, shows 
nothing as to possession itself; it can only show, after 
possession is proved, that a possession is with a claim of 
title, that is, adverse. 

‘“ Payment of taxes, surveying and assertion of nght 
do not constitute possession. They merely show a claim 
of title, and whenever it is important to show that, they 
are material.” 

Per Ear., J., in Thompson ves. Burhans, 79 


N. Y., 93, 99. 


Some Statutes of Limitation expressly require the 
payment of taxes by the person in possession (¢: g., the 
Limitation Act of 1839, of Lllinois, ante, p. 24), and 
in that case payment of taxes becomes material, but 
not otherwise, except as showing c/aim of title. 

The fact that there was a full growth of timber on 
the land has been referred to as if it were evidence of 


adverse possession. On the contrary, the full growth 
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of timber indicates the exact opposite, namely, that the 
true owner's POSSESSION is left undisturbed. it is rather 
the cutting of timber and clearing the land for cultiva- 
tion that would indicate adverse possession. | 

All the authorities agree that the actual possession 
required in order that the statute may run must be 
open and notorious. so as to furnish notice to the owner 
that there is Some one else in possession of his land 
(Greenleaf on vidence, § 430. and eases cited). This 
requirement was clearly not satisfied in the present 
case. Here was a large tract of land—475 acres 
covered with a thick growth of woods, and in the 
centre of these woods,away from the sight of men, a 
mere squatter (for such Harper was, so far as the 
plaintiffs had any notice) builds his shanty, clears a 
little land around his shanty, and puts up a fence 
around this little clearing. It can not for a moment be 
contended that this was an open and notorious posses- 
sion of the whole tract of 475 acres. There was no 
open anc notorious possession outside this little 
clearing. 

Suppose the owner had visited his land, he would 
have found no indication of any adverse possession, ex- 
cept as to the five acres, and he would have found none 
as to those five acres except by penetrating into the 
interior of the woods. He might have gone to the 
boundaries Of his land, and across his land from one part 
to another, and unless he had happened to pass almost 
directly through the centre of the land, he would have 


found no indication of adverse possession. No fence 


around the land ; timber all standing (except possibly a” 


little which the owner might readily suppose had been 


cut by trespassers), what better evidence could the 
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owner have wished that there was no adverse posses- 
sion ? The owner would have had to hunt for an ad- 
verse occupant. This is not the open and notorious 
possession which the law requires in order that the 
owner may have notice. 


“In order to bar the true owner, the adverse po- 
session relied upon is presumed to have been known 
and acquiesced in by him. It would be a fraud to de- 
prive him of his property through a claim of which he 
not only knew nothing in fact, but which was not ac- 
companied by acts that would, if he looked after his 
property, advise him of its existence. Jn visiting his 
land the indications of the claim and POSSESSION should 
he s0 patent that he could not he deceived, SO that if he 
remain in ignorance it is his own fault.” 

Per Buss, J., in Wusick vs. Barney, 49 Mo., 
458. 463. 

In the present case the owner might have visited the 
land frequently, and found it apparently all right, and 
no indications of adverse possession. 


“ The occupation must, an fact, he risthle and notorious, 
tnasmuch as the statute, (18 has heen he retofore SEvVETA / 
times stated, proceeds “upon the ground that there has heen 
an acquiescence on the part of the owner of the land—a 
ground of supposition which can never exist, if an oecu- 
pation he SO) cland stine ly lake nas not fo afford notice or 
the same. It is, therefore, incumbent on the person 
claiming land by virtue of possession, to show an actual 
occupation and appropriation of what he so claims, 
within some defined’ boundaries. One point, says SHaw, 
C. J., seems to be well settled, which is, that very 
strong acts of exclusive possession, such as building, 
enclosing or cultivating, and that for a long time, and 
openly and notoriously, are necessary, in order to con- 
stitute an actual ouster of the true owner, who has no 
notice of such acts ( Blood vs. Wood,1 Met., Mass., 528). 


Angell on Limitations, 6 Ed., ~ aY2. 


The law is clear that an occasional cutting of timber, 


or firewood, on wild and unenclosed land, by a tres- 


passer, or the prevention of other trespassers from 
doing the same will not amount to actual possession of 
the premises. 

In Parker vs. Parker, 1 Allen (Mass.), 245, the Su- 


preme Court of Massachusetts (Hoar, J.) said (p. 246): 


“ The Court left it tothe jury to find whether the 
land in controversy was ‘wild, unenclosed land,’ upon 
all the evidence in the CAaSe, and instructed them that, 
if they found it to be such, the evidence of occupation 
was not sufficient to show title by possession. We 
think this instruction was correct and well supported 
by the authorities. There is a fallacy in the defend- 
ant’s claim that his assumed possession, ‘doing all 
those acts upon the land which good husbandry re- 
quires’ would give him a title. Good husbandry re- 
quired very little to be done,in a period of twenty 
years, upon land devoted to the growth of wood and 
left wild and unenclosed. The acts of possession were 
few, intermittent and equivocal. To constitute a title 
by NOSSeSslON the possession must be adverse, exclu- 
sive and continuous during that period. In the inter- 
vals of adverse enjoyment the possession is regarded by 
the law as following the title.” 


The evidence in that case was that defendant had 
occupied the land in question as a part of his home- | 
stead for a period of more than twenty years, some time 
before 1857, doing.all those acts of possession during 
that time which good husbandry and economy required ; 
that his homestead joined the land in controversy, and 
consisted of tillage land and a small wood-lot ; that his 
twenty years occupancy were in succession: that he, 
during that time, among other acts of PO8ssession, cut his 
fire-wood, cul the bushes, and trimmed up the trees upon 
it, and that he once cut otf the entire growth of wood 
thereon, leaving it to grow over to wood again; and that 


his occupancy and acts of possession were within the 
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knowledge of, and without any objection from, the 


plaintiffs, or those under whom they claim. 


In Slater vs. Jepherson, 6 Cush., 129, the learned 
Chief-Justice SHAw, giving the opinion, said (p. 131): 


“On the trial of this case the tenant offered to prove 
title by grant and also by disseisin. The question of 
title by grant was left to the jury, upon the evidence, 
under instructions which were not objected to. On the 
subject of disseisin, the tenant offered evidence tending 
to show occupation, by culling wood and timber for use 
and for sale . the cutting on at one time of all the wood 
and timber standing 4 pon the pre mise &, thee clearing of 
if small prece or the land mith (l mew AD cultivation, the 
sale of a part of the premises, the running of a line be- 
tween the premises and the demandant’s other land, 
and the marking of the line run by lopping trees ; and 
that such occupation was known to the demandants and 
those under whom they claim. The land demanded 
was open and unenclosed woodland.” 


But the Court beld that this was not a sufficient 
possession. 

In Thompson vs. Burhans, 79 N. Y., 93, the Court 
say (p. 99): 

“ Going upon land from time to time and cutting logs 
thereon, does not give POSSess1On. Such acts are 
merely tresspasses upon the land against the true 
owner, whoever he may be. Any other intruder may 
commit similar trespasses, without liability to any other 
trespasser. Such acts do not constitute a disseisin of 
the true owner. The plaintiff, at most, had actual pos- 
session of the shanty and the barn, and the land cleared 
about them for use with them.” 


In Jackson vs, Schoonmaker, 2 Johns., 230 (1807), 
the learned Chief Justice Kent held that even a 
“ possession fence,” made by trees felled and lapped 
one upon another, was not sufficient to satisfy the 


requirement of that open and notorious possession, 
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which is required in order to furnish notice to the 
owner. He said: 


* The } yssession fence as it was termed, which was 
run round the large tract in 1774, I do not consider as 
an adverse possession, sufficient to toll the nght of 
entry of the true owner, after twenty years. This mode 
of taking possession was too loose and equivocal. There 
must be a real and substantial enclosure, an actual 
OCCUPAaNhCy, & Posse 8810 pedis, which is definite, positive, 
and notorious, to constitute an adverse possession, 
when that is the only defense, and is to countervail a 
legal title.” 


In that case the defendant had also a later deed, 
which was void, and whatever “ color of title ” such 


vold deed gave him. 


THE RECORDING of the tax deed did net furnish any 
actual or constructive notice to the owner of the land, 
so as to change the character of the adverse possession 
which was required. 

In Coburn vs. Hollis, 3 Mete. (Mass.), 125, the Court 
(WiLpE, J.) said (p. 128) : 


‘The Chief-Justice (SHAW) was requested to instruct 
the jury that the entry of said Hildreth under said deed, 
and his subsequent claim and occupation, would in 
law amount to an actual disseizin of the demandants’ 
ancestor ; and that as the said Hildreth’s deed was 
recorded long before the deed to demandants’ ancestor, 
less notorious occupation by him would operate as a 
disseizin, than would be necessary if his deed had not 
been recorded. ‘These instructions the Chief-Justice 
refused to give, and he instructed the jury that the fact 
or the tenants’ deeds being recorded prior lo the deeds 
under which the demandants claim, was wholly immater- 
ial. This instruction is unquestionably correct, accord- 
ing to the decision in Sates vs. Norcross, 14 Pick., 
224 (gq. v.). 

Now it appears, by the report of the case, that there 
was no evidence of any actual notice to the demandant’s 
ancestor of the existence of the fence, on which the 
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tenant's counsel so much relies; and such a lop fence, 
or possession fence, (Is it 18 sometimes termed, PUnning as 
il did th rough woodland. ne do not eonsider asa sufficiently 
notorious, as indicating the limits of an adverse posses- 
sion, to justify the jury in presuming that the demandant’s 
ancestor had notice of if. To make out an adverse 
possession in ejectment (as it was correctly decided in 
Jackson vs. Schoonmaker, 2 Johns., 230), the tenant 
must show a substantial inclosure, an actual occupancy, 
definite, positive and notorious.” 


IV. 


The doctrine of constructive possession 
under color of title has no application in 
the case of large tracts of wild and un- 
cultivated lands, such as were the lands in 
the present case. Therefore, even if the 
Statutes of Limitations had run, they would 
furnish no bar to the recovery of all the 
land except the five acres which were 
cleared and enclosed. 


The rule, that where a person under color of title, 
has actual possession of a part of a tract of land, he has 
constructive possession of the remainder of the tract, an- 
doubtedly applies, where the land is a unit and smal/ in 
area, a8 a farm composed of tillage, meadow, and wood- 
land in reasonable amounts for cultivation, or a tract of 
land with a dwelling house and appurtenances thereon. 
In such a case, every part is so related to the whole in 
its use and occupation that the actual possession of the 


main part and frequent acts of possession on the 
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remainder, may fairly be deemed a possession of the 
whole. 

| Dut such a doctrin obviously has no application lo 
wild and uncultivated lands cf large area, especially if 
such lands be not enclosed. Here, all reason for the 
rule ceases; and, cessante ratione, cessat ipsa lex. The 
rule is intended for the protection of bona fide oceu- 
pants of land who use it for cultivation and improve- 
ment. Hence, the rule that constructive possession 
extends only to so much land as is necessary and 
proper for use in connection with the part that is 
actually occupied (see Thompson vs. Burhans, infra). 
The rule was never intended to be the means (as the 
defendants in the present case attempt to make it) of 
acquiring title to a large tract of wild and uncultivated 
land by a mere squatter’s occupation of a small and in- 
significant part of it. Here an actual possession of 
part cannot in any fair sense be regarded as a posses 
sion of the whole, for one part has no necessary con- 
nection with another part, so as to form of the 
whole one complete unit. In such a case occasional 
acts of possession are but mere trespasses, and the 
Courts adopt the rule that possession follows the title, 
and the disseisor of part has no constructive possession 
of the remainder. 

In Miller vs. Shaw, 7 Serg. & R., 129, the Court says 
(p. 142): 

‘“‘Seisin and possession continue in the owner until 
he is disseised ; and no further is the possession lost 
than of that which he is actually disseised. This is a 
doctrine of law familiar to those acquainted with its: 
first rudiments ; possession and the right are preserved 
together. The rightful owner, in presumption of law, 


is in constant possession until that possession is ad- 
versely interrupted and exclusively possessed by 


eit tana 


41 


another. A wrongful possession cannot be extended 
by construction ; constructive possession always ac- 
companies the right. It is a contradiction in terms, 
that a man, by wrong, should have any right, and that 
this right, by wrong, should be extended by construc- 
tion. There cannot be two conflicting constructive 
possessions, One in the owner and the other in the tres- 
passer. The right always draws to it the possession, 
and it there remains until seized by the wrongdoer, 
whose possession is strictly possessio pedis ; who must 
necessarily be confined to what he has grasped, his 
real and actual possession. Beyond that, no length of 
time will protect him ; because beyond that the owner's 
possession has never been changed ; it always is, in con- 
templation of law, continued in him. These are the 
dictates of common sense, of common justice, and of 
common law.” 

See also Angell on Limitations, 6 Ed., § 

384. 


In Jackson vs. Woodruff, 1 Cow. (N. Y.), 276, the 
question was whether the actual possession, by a dis- 
seisor, of only a small part of a large tract of land (783 
acres), under a deed which did not confer title, would 
make a constructive adverse possession as to the whole 
tract. The Court unanimously held that the doctrine 
of constructive possession of the whole by actual pos- 
session of a part had no application in such a case. 


Woopworth, J., giving his opinion, said (p. 286) : 

“ The doctrine of adverse possession, applied to a 
farm, or a single lot of land, is, in itself, reasonable and 
just. In the first place, the quantity of land is small. 
Possessions, thus taken, under a claim of title, are, gen- 
erally, for the purpose of cultivation and permanent im- 
provement. It is, generally, necessary to reserve a part 
for woodland. Good husbandry forbids the actual im- 
yrovement of the whole. The possessions are, usually, 
in the neighborhood of others; the boundaries are 
marked and defined. Frequent acts of ownership, in 
arts not cultivated, give notoriety to the possession. 
Under such circumstances, there is but little danger 
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that a possession of twenty years will be matured 
against the right owner; if it occasionally happens, it 
will arise from a want of vigilance and care in him who 
has title. Itis believed that no well founded com- 
plaint can be urged against the operation of the prin- 
ciple ; but the atlempt to apply the same rule to cases 
where a large tract 78 conveyed, would he mischievous in- 
deed. Suppose a patent granted to A for 2,000 acres; 
6b, without title, conveys 1,000 acres of the tract to C, 
who enters under the deed, claiming title, and improves 
one «acre only; this inconsiderahle improvement may 
nol he Anown lo the proprietor, or if Anown., 18 disre- 
garded tor fwwenty years. Could if he gravely urged, 
that hig i, iwetiisxn a qood ad verse POSSESSION 10 the ike 
thousand acres 7 if it could. | perceive no reason why 
the deed from B to C might not include the whole 
patent, and after the lapse of twenty years, equally di- 
vest the patentee’s title to the whole ; for there would 
exist an actual possession of one acre, with a claim of 
title’ (under a deed) “ to all the land comprised in the 
patent. Nosuch doctrine was ever yntended to be 
sanctioned by the Court. It may, therefore, be safely 
affirmed, that a small possession, taken under the deed 
to N, Platt, cannot under any circumstances, be a valid 
possession of the whole 783 acres, but is limited to the 
parcel improved.’ 


In Chandler vs. Spear, 22 Vt., 388, the Court, speak- 
ing of the doctrine of constructive possession, say (p. 
105) : 


“This doctrine, when applied to a tract of land of 
suitable size for the purposes of individual cultivation 
and improvement, seems justified and demanded by the 
wants and interests of a people in a-new country ; and 
to tracts of such limited dimensions the doctrine has 
been usually, if not always, applied in this State. This 
is the first instance that we are aware of in which dn 
attempt has been mad . by meANS of clearing a few acres 
within the limits of an uncultivated township of 8o077t€ 
twenty thousand acres, to extend the possession by COn- 
struction over the whole te rritory. It is obvious, that the 
reason on wh ich the doctrine of constructive POSSESSION 18 


founded CEASA«S an such a case, Such an application of 


it 1s not required for the protection of bona fide settlers.” 
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See also to the same effect, 


» | 


Angell on Limitations, 6 Ed., § 403. 
Buswell on Limitations, § 258. 
Wood on Limitations, § 262. 


In Thompson vs. Burhans, (9 N. Z 93, the Court 
say (p. 99): 


‘ Nor did the plaintiff have any constructive posses- 
sion of the land. Constructive possession is based 
upon a written title which may be valid or invalid. 
The person having the valid title is always in law in 
the constructive possession of the land. unless he has 
become disseised. But a person claiming land under a 
defective conveyance must have actual possession of 
part of the land, and that gives constructive possession 
of other land contained in the conveyance. In other 
words, he must have a written conveyance of the land 
and he must enter into actual possession of a part 
thereof claiming the whole, and then he may, under 
certain circumstances, have constructive possession of 
the whole. Constructive possession arises in no other 
way than this. ut the definition 1 have given is not 
yet complete. The part not actually possessed must be 
for use with or subservient to that actually possessed, and 
have some necessary cone ction therewith.” 


No argument is needed to show that in the present 
case the four hundred and seventy acres which were 
“not actually possessed” were not “for use with or 
subservient to” the five acres which were possessed, 
and that they did not have any “necessary connection 
therewith.” 

In any event, therefore, the plaintiff is entitled to 
recover all of the land except the five acres which were 


enclosed. 
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Vv. 


The plaintiff's title is sufficient to main- 
tain this suit. The plaintiff had title by 
relation at the commencement of the suit. 


The rule of law on this point is so clearly stated in 
the following authorities, and the statements therein 
apply so well to the facts of the present case, that any 
attempt to add to them is unnecessary. 

Among the findings of fact the Court below found 
(Record, pp. 9, 10) that the land in question was sold 
in execution by a United States marshal to the plaintiff 
Redfield, and that the said Redfield paid the purchase 
price therefor, which was $500. That at the expiration 
_ of the period allowed by law for redemption, the plain- 
tiff, who was the purchaser at ‘the execution sale, re- 
quested the marshal to make and deliver to him a deed 
for the land, which was done. And that it was not 
until afterwards discovered that by a mere clerical mis- 
take in drafting the deed the name of Charles 
Main, the execution creditor, had been inserted as 
grantee in the deed instead of that of the plaintiff Red- 
field, who was the actual purchaser anc who had paid 
the purchase money. As soon as this clerical error was 
discovered Charles Main executed a quit-claim deed, 
which recited the facts above stated, to the plaintiff 
Redfield (Certiorari and Return p. 5). 

The authorities are unanimous that under such cir- 
cumstances the purchaser at a sheriff's or marshal’s 


sale has title by relation from the date of the sale. 
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This doctrine is stated by Mr. Wasusurn as follows: 


“ There are cases where the transaction is not com- 
plete and effectual in itself to convey a title to lands, 
but by being connected with other acts or transactions 
as parts of the one under consideration it becomes 
effective by the relation which the law creates between 
them whereby they are made to partake of the character 
of a single and integral act. It may be difficult to 
classify these cases; but a reference to.a few of them 
will give a general idea of what is here meant. One of 
these would be the case of a sale of premises made by a 
Sheriff upon execution, but no deed delivered till a 
subsequent period, during which the judgment debtor 
had died. When the deed is given it has relation back 
to the sale, and is considered as then taking effect, and 
its validity is not affected by the intermediate death of 
the debtor. The rule stated in such cases is: ‘ Where 
there are divers acts concurrent to make a conveyance, 
estate or other thing, the original act shall be preferred, 
and to this the other acts shall have relation.’ Several 
cases are mentioned in the one cited; and the language 
of Kent, C. J., in another case, was: ‘A conveyance 
will, in many cases be deemed to relate back to the 
time when the agreement was concluded, and render 
valid any intermediate disposition of the land.’ In 
Landes vs. Brandt (10 How., 348), the title in question 
was an imperfect one in the original claimant under 
the Spanish Government; and a creditor of the one 
holding this title seized and sold his title on execution ; 
and subsequently to this the United States confirmed 
the title to the original claimant. The Court quote 
from Cruise with approbation as applicable to such 
eases: ‘ There is no rule better founded in law, reason, 
and convenience than this, that all the several parts 
and ceremonies necessary to complete a conveyance 
shall be taken together as one act, and operate from 
the substantial part by relation.’ Another class of 
cases 1s one already mentioned where deeds have been 
delivered as escrows, and before the event happens 
upon which they are to be delivered the grantor dies, 
or if a feme sole, marries. In such cases when the con- 
tingency happens the deed is delivered, and takes effect 


46 


by relation from the date of the first delivery as an 
escrow.” 
3 Washburn on Real Property, 4th Ed., p. 
308 (5th LEd.. p. 328): and see cases there 
cited. 


In Jackson vs. Ramse y (or Me( ‘all), 3 Cowen, 75, 
cited by Washburn, supra, the Court decided that this 
doctrine of relation applied to a Sheriff's deed executed 


after issue joined in the cause (the Sheriff's sale having 


been made before the commencement of the suit), so’ 


that the purchaser at the sale had a title at the com- 
mencement of the suit. SUTHERLAND, J., giving the 
opinion, said (p. 79): 


“ The principal question in the case is, whether a 
Sheriff's deed executed after issue joined in the cause, 
the sale having been made before the commencement 
of the suit, can be given in evidence by “the defendant 
under the general issue, or should be pleaded puis 
darrien continuance. 

‘“ The declaration was returnable May Term, 1823. 
The consent rule bore date the 28th of May, and_ issue 
was joined the 4th of June in the same year. The 
Sheriff's sale of the premises in question was made on 
the 2d of October, 1818, but the deeds which were 
offered in evidence, and which were made in pursuance 
of that sale, were dated the 12th of August, 1823. 

“The the general rule, requiring matter of defense 
which has arisen after issue joined, to be pleaded puis 
darrien continuance, is applicable to this as well as 
other actions, is abundantly settled in this Court. 
(Jackson CL dem. Golden Us. Rich, 7 John, 194: Jackson 
vs. Demont, 9 John., 60, per Kent, Ch. J. ; JSackson ve. 
Met onnell, 1] John., 424 ; Jackson vs. Bell, 19 John., 
168). 

‘“ But it is contended on the part of the defendant 
that the deeds relate back to the day of sale by the 
Sheriff, and in judgment of law are considered as_ hav- 
ing been then given. The lessors of the plaintiff de- 
rived their title under the will of Alexander M’ Michael, 
and the Sheriff's sale was under judgments obtained 
against M’Michael in his lifetime. When the defend- 
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ant entered into possession (loes not appear, but it is to 
be presumed that he entered under the title acquired 
by him at the Sheriff's sale. The lessors of the plain- 
tiff stand in the same relation to the defendant that 
Alexander M’Michael would, had he been living and 
made a lessor. This, therefore, is a case to which the 
doctrine of relation is peculiarly applicable, there being 
no strangers or third persons, whose interest can be 
affected by it. That doctrine is this: Where there are 
make a conveyance, estate or 
other thing, the original act shall be preferred ; and to 
this the other act shall have relation (Vin. Ab. Tit. 
Relation, 290. Harp , 


divers acts COnCUTT: nt toa 


Wm. Jones, Rep., 


cob. 


128). This principle has 
been repeatedly recognized. In Jackson, Cr dem. 
Loan Officers of heensselae ” va. Bull (| John. Cas., S| . 
it was held ‘that a deed executed in pursuance of a pre- 
vious contract for the same premises, is good by rela- 
tion, from the time of making the contract, so as to 
render valid every intermediate sale or disposition of 
the land by the grantees ’ (./ackson vs. Raymond, id. 85, 
note : (‘ase Us. De Orin a. , 
SON, J.: Jackson vs. Bard, 4 John., 234). In sleath vs. 
Ross (12 John., 140), a patent for land, dated the 4th 
of December, but which did not pass the great seal 
until the 28th, was held to relate back as between the 
parties, so as to vest the title in the patentee from the 
date. Jackson, ex dem. Noah Us. Dickenson ch Thomp- 
son (15 John., 309), was the case of a Sheriff's sale 
made on the Ist of March, and the deed not delivered 
until the 9th (should be 19th; see the Report, 15 
Johns., 309). On the 10th of the same month, a mort- 
gagee of the same land filed a bill’of foreclosure, without 
making the purchaser at the Sheriffs sale a party. It 
was held that the deed related back to the time of the 
sale ; that the purchaser's time was acquired previous to 
the filing of the bill, and he was not precluded from 
contesting the validity of the mortgage in an action of 
ejectment. The Court say, ‘ the subsequent delivery of 
the deed, being mere matter 
back to the time of purchase 
son vs. Stagg, 2 John. Rep., 250, per Kent, Ch. J. S. 


Crowley ve, Wallace, 12 
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vs. The Bailiffs of Derby, 


Caines Rep., 262, per ‘THoMpP- 


of form, must have relation 
at the Sheriff 8 sale’ ( John- 


Mo., 143, was an action of 
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ejectment. The plaintiff introduced evidence of a sale 
in execution by a sheriff, and the sheriff's deed there- 
under. The defendant objected that the deed was 
mace subsequent to the institution of the ejectment 
suit; and that therefore the plaintiff did not have title 
at the commencement of the suit. But the Court held 
that the deed related back to the date of the original 
and principal act, namely, the sheriff's sale, and thus 
tle plaintiffs had title by relation at the commencement 
of the ejectment suit. 

Napron, J., delivering the opinion of the Court, said 
(p. 147): 


“'The objections to the Sheriff's deed are twofold. 
First, that it was executed on the 20th April, 1846, and 
the declaration was filed on the 9th of March previous, 
in which it is averred that the plaintiff's title accrued 
on the 20th October, 1845; and secondly, that the 
acknowledgment is insufficient.” 


The learned Judge held that the acknowledgment was 


sufficient ; and, in regard to the first objection, said : 


“The case of Buxton vs. Carter (11 Mo. R.) is cited 
in support of the first branch of this objection, and the 
case would certainly be decisive against the plaintiffs 
were it not for the intervention of another principle. I 
allude to the doctrine of relation, which is, that where 
there are divers acts concurrent to make a conveyance, 
estate or other thing, the original act shall be preferred, 
and to this the other acts shall have relation. This 
principle has been often recognized, and is considered 
as peculiarly applicable to a case of this kind where no 
strangers or third persons can be affected. Itis a 
fiction of law and cannot be applied to a better pur- 
pose than where it is used to prevent another fiction, 
the date of the demise in the declaration in ejectment 
from operating an inconvenience, if not an injury. The 
grounds upon which this doctrine is applied here are 
so forcibly stated by the Supreme Court of New York, 
in the case of /ackson vs. McCall (3 Cow. R., 75), that 
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I shall not add anything to what is there said. That 
case involved the precise question here suggested.” 


This rule of law has been applied in this Court also 
in Landes vs. Brant, 10 How., 348. Carron, J., in de- 
livering the opinion in that case, said (p. 372) : 

“ To protect purchasers the rule applies that where 
there are divers acts concurrent to make a conveyance, 
estate or other thing, the original act shall be preferred, 
and to this the other acts shall have relation, as stated 
in Viner’s Abr., tit. Relation, 290. The doctrine of re- 
lation is well illustrated in /ackson vs. Ramsay, by the 
Supreme Court of New York, 3 Cowen, 75, and recog- 
nized by the Supreme Court of Missouri in the case 
of Crowley vs. Wallace, 12 Mo., 146. 

“ Uruise on Leal Property, Vol. 5, pp. 510, 511” Gin 
one edition the page is 461), “ lays down the doctrine 
with great distinctness. He says: ‘There is no rule 
better founded in law, reason, and convenience than 
this, that all the several parts and ceremonies necessary 
to complete a conveyance shall be taken together as 
one act, and operate from the substantial part by re- 
lation.’ ”’ 


Plaintiff, therefore, had title by relation from the date 


of the Sheriff’s sale. 


Vi. 


Under any possible theory of the case, 


the plaintiff is entitled to recover all of the 
land except the five acres which were en- 


closed and occupied by Harper, for defend- 
ants had no possession except of those five 
acres. 


Concede that the contention of counsel for de- 
fendant (Defendant's Brief, p. 26), is correct 
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(it has been shown, supra, Point V., that 
it is not) that the plaintiff “ did not acquire any title 
until the 17th of September, 1883, when Main con- 
veyed to him the title he now claims under ;’ and con- 
cede further, as the defendant also contends (/h.), that 
the Statutes of Limitation “ run after the commence- 
ment of this action” (in other words, that the prescribed 
time expired before the 17th of September, 1883); 
concede all that is asked for in this respect, and yet the 
plaintiff is entitled to recover all the land except the 
five acres which Harper enclosed and occupied. For 
the defendants have never had any possession of any of 
the land but those five acres (Points IIT. and IV., supra). 

Under any possible view of the case, therefore, the 
plaintiff is entitled to recover all the .land except the 
five acres. 

JOHN F. DILLON, 
OF Counsel for Plaintiff in Error. 
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Addition to Brief for Plaintiff in Error 
calling attention to an Arkansas Statute. 


VII. 


Under the Statutes of Arkansas the plaintiff had 
a right to perfect his legal title pendente lite and re- 
cover in this suit. 


The State of Arkansas, in 1868, adopted the Code 
system of procedure. Under that system the practice 
in actions at law is, in many respects, assimilated to 
that in suits in equity ; and among others, in this, that 
it is no longer necessary, as it was under the strict and 
technical system of Common Law pleading and prac- 
tice for the plaintiff to have title at the commencement 
of the suit: it is sufficient if he acquires one after the 
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suit has commenced, the Code in effect adopting the 
more liberal and rational system of Equity pleading and 
practice. 

The statute is as follows : 

‘The plaintiff and defendant, respectively, may be 
allowed, on motion, to make a supplemental complaint, 
answer or reply, alleging facts material to the case oc- 
curring after the filing of the former complaint, answer 


or reply.” 
Mansfield’s Digest, ~ DOS4., 


This is a general provision and applies to actions of 
ejectment, as the following statute (referred to by the 
Court below, Record, p. 10) shows : 


“ The defendant in his answer shall set forth excep- 
tions to any of said documentary evidence relied on by 
the plaintiff to which he may wish to object, which ex- 
ceptions shall specifically note the oBjections taken, 
and the plaintiff shall in like manner, within three days 
after the filing of the answer, unless longer time is 
given by the Court, file like exceptions to any docu- 
mentary evidence exhibited by the deferidant, and all 
such exceptions shall be passed on by the Court, and 
shall be sustained and overruled, as the law may re- 
quire ; and if any exception is sustained to any such 
evidence the same shall not be used on the trial, un- 
less the defect for which the exception is taken shall 
be covered by the amendment.” 

Mansfield’s Digest, § 2633. 


Referring to the mistake in the Marshal’s deed and 
to the deed to the plaintiff correcting the same, and to 
Section 2633, supra, the Court below says (Record, 
page 10): “ Upon proof of these facts the Court, con- 
formably to the practice under. Section 2633, Mansfield’s 
Digest, permitted the plaintiff to amend his complaint 
and exhibits and perfect the written evidence of his 
title,” etc. ; from which it would appear that the prac- 


tice in Arkansas under the Code, which was adopted 
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and allowed in this case, is well understood. Burke vs. 
Snell, cited infra. Can any reason be given why, un- 
der the circumstances of this case, the plaintiff should 
be thrown out of Court in consequence of the mistake 
in his title being corrected pendente lite, and be com- 
pelled to bring a new action instead of having the 
rights of the parties determined in this action ? Sec- 
tion 5084, Mansfield’s Digest, supra, provides for pre- 
cisely this case. | 

Defendant's counsel cites various authorities in sup- 
port of the well-known jurisdiction and practice of the 
Federal Courts, that in an action of ejectment mere 
equities as contradistinguished from legal titles can 
not be adjudicated. Those authorities have no bearing 
upon the question now presented, since the plaintiff did 
not rely upon any equitable title, but upon a legal title 
conveyed to him pendente lite in fulfillment and con- 
summation of a complete and antecedent equity, where- 
upon (as shown, supra, Point V.) his rights, legal and 
equitable, under the title thus consummated and _per- 
fected related back to the date of the Marshal’s sale, 
which was prior to the date of the commencement of 
this action. 

In support of the proposition that a legal title ac- 
quired by a plaintiff after the commencement of an ac- 
tion of ejectment will not be sufficient to sustain the 
action defendant's counsel cites Percifull vs. Platt, 36 
Ark., 456. An examination of that case will show the 
Court, as it has us, that it cannot be said to decide 
that broad proposition or to apply to the case at-bar, 
since the deed in that case executed by Lovejoy’s ad- 
ministrator September 18, 1878, pendente lite, could not, 


in the very nature of the case, have been made in pur- 


SiLaL1ICe of and to consumimnat it compl te ante cect Lit 
equitable right anc title. Ther Wis ho reference Wn 
that case to and no construction of Section 5084 of 
Mansfield’s Digest. which the plamtitt relies upon as 
intended to change and as effectually changing the 
bes hnical COMMON law rule that this legal title in the 
plait it must unde) all circumstances, be complete ut 
the time when he institutes his action. The Code pro- 
VISIONS 1th Arkansas 1 respect of amendments at any 
time in furtherance of justice were understood and ap- 
plied by the Court below in this case. See Burke vs. 
sie l +2 Ark.., Di, and the exposition of the Court as 


to the object of the Code on page 5%. 


l‘inally, we insist that, on the facts as found, the 
jyudeme nt should have been for the plaintiff. We there 
fore ask this Court so to declare, and to reverse the 
judg nt and direct a judgment in the Court below to 


he entered on the findings of fact in favor of the plain- 


tiff. 


JOHN EF. DILLON, 
OF CU unsel for Plaintiff in Error. 
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In the Supreme Court of the United States. 


JARED E. REDFIELD, /latnitff in error, 
No. 247.] V. 
WILLIAM P. PARKS, et al., Defendants tn error. 


DEFENDANTS’ BRIEF. 


This was an action of ejectment brought by the plaintiff 
against the defendants in error for the recovery of a section of 
land. in Miller county, Arkansas. The defendants denied that 
plaintiff was the owner of the land, or entitled to its possession, 
and pleaded title in themselves, and the two and seven years 


Arkansas statutes of limitations. 


Plaintiff has failed to make a correct statement of the facts 
in his brief; and on account of this failure, the defendants 


state them as they appear in the transcript on file in this court. 
STATEMENT OF FACTS. 

They are as follows: The land in controversy, to-wit, 

fractional section 31, in township 15 south, and in range 28 


west, formerly in Lafayette, now in Miller county, Arkansas, 


was, on the 1oth day of December, 1856, a part of the public 


\ 
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lands of the United States subject to private entry. On that 
day the Mississippi, Ouachita & Red River Railroad Company 
purchased it from the United States, at her land office at Wash- 
ington, Arkansas, and paid therefor in cash, and received the 
usual certificate of entry. A patent, in the usual form, was 
afterwards issued, bearing date the 15th day of April, 1875. 
The land was assessed for taxation for the year 1868; the 
taxes were not paid, and the land was returned delinquent and 
sold, in a body, for the non-payment of the taxes of that year, 
on the 1oth day of August, 1869, and purchased for specula- 
tion by William P. Parks for the sum of $17.70, that being the 
amount of the taxes, penalty and costs due thereon. Parks 
received a certificate of purchase, and afteswards assigned an 
undivided half interest therein to James M. Montgomery ; and 
on the 11th day of August, 1871, the County Clerk executed 
a deed to Parks and Montgomery, stating therein that the land 
had been sold on account of the non-payment of the taxes of 1868, 
and had not been redeemed within the time prescribed by law ; 
and thereby conveyed the same to Parks and Montgomery. 
The deed was properly acknowledged and filed and recogded 
on the same day. In December, 1873, Parks and Montgomery, 
claiming the land under their tax deed, took actual possession 
of it, and remained in possession until they sold it to their co- 
defendants. “It is admitted by the plaintiff and the fact is,” 
their co-defendants ‘“ have by proper deeds of conveyance ac- 
‘* quired all the right, title, estate and interest of the said Parks 
“and Montgomery in and to said land.” When their co-de- 
fendants purchased, they took possession and have, thereafter 


always remained in possession. 
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On the 12th day of November, 1875, Charles Main and 
others recovered a judgment against the Mississippi, Ouachita 
& Red River Railroad Company for the sum of $2,802,547, in 
the Circuit Court of the United States for the Eastern District of 
Arkansas. An execution was issued upon this judgment, “ and 
“‘ said land was levied upon and sold on the 10th day of Octo- 
“ ber, 1878, and was purchased by the plaintiff, J. E. Redfield, 
“‘ for the sum of five hundred dollars, which was paid. At the 
“expiration of the time allowed by law for the redemption of 
“the land, the plaintiff requested the Marshal to execute and 
“deliver to hima deed forthe same. A deed was prepared 
‘and handed to him, which he and the Marshal supposed was 
“‘a deed to him forthe land. On the 25th of February, 1880, 
‘he brought an action of ejectment in the Circuit Court of the 
“United States for the Eastern District of Arkansas, against 
“ Parks, for the land, which was dismissed on the 11th day of 
“ April, 1881, Parks having disclaimed any interest in it. The 
“fact was, Parks had conveyed all his title and claim to the 
“land priorto the 25th day of February, 1880, and had no in- 
“terest therein. The defendants in this action, except Parks, 
“were not made parties to the suit commenced on the 25th of 


‘“ February.” 


On the 11th of April, 1882, the plaintiff, being under the 
impression that the deed handed to him was a deed to him for 
the land in controversy, brought this action. Afterwards and 
in the progress of the present suit he discovered “that by a 
‘clerical misprision of the Marshal's clerk, who drafted the 
“deed, the name of Charles Main, one of the plaintiffs in the 
‘‘ execution under which the land was sold, had been inserted 


‘‘in the deed as purchaser and grantee instead of the plaintiff's 
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“name. ‘“ Upon proof of these facts the court, conformably 
“to the practice under section 2633, Mansfield’s Digest, per- 
‘mitted the plaintiff to amend his complaint and exhibits, and 
‘perfect the written evidence of his title by counting upon 
“and filing a conveyance from said Charles Main to the plain- 
“tiff for said land, which was executed and delivered on the 


“17th day of September, 1883." 


“In December, 1873, Parks and Montgomery, claiming the 
“land under the tax deed, had the exterior lines of the sec- 
“tion surveyed and marked, and had a survey made for the 
‘‘purpose of ascertaining the center of the section, and in 
“ January, 1874, they entered upon the land under said tax 
‘‘deed and had a box-house, sixteen feet square, built at or 
“near the center of the section, and put Charles Harper in 
“possession of said house and section as their tenant and 
“agent under a written contract, he agreeing to protect the 
“land against trespasses and not to permit any timber to be 
“ cut or carried off except upon the order of Parks and Mont- 
“gomery, and to give up possession to them, their heirs or 
“assigns, upon demand. Harper added two shed rooms 
“ each eight by sixteen feet, to the box dwelling house; built a 
“crib and stable, and in 1874 he cleared and opened two anda 
“half acres, and in 1875 he cleared and fenced two anda half 
“acres more, making five acres in all; and since he has been on 
“the land he has set out fifty or sixty fruit trees. The improve- 
“ments are made of rough boards and logs and are inexpensive, 
“costing, probably, not much over one hundred dollars. Harper 
“moved into the house on the land not later than February 
* 1874, and has lived there continuously from that date down to 


“the present time, and as tenant and agent for Parks and Mont- 
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“ gomery and their grantees in succession, including the defend- 
“ants, has claimed for them the possession of the whole section, 
“and has kept persons from cutting timber cr otherwise tres- 
‘“‘passing thereon, and has prosecuted persons criminally for 
“trespassing thereon. The said land borders on the city of 
“‘ Texarkana, and the timber on it has been so well guarded and 
“‘ protected that the lines of the section can be distinctly seen 
“and traced by the full growth of timber thereon. The center 
“of the section (that is, the corner of the four quarter sections 
“of said land) is either under the house or inside the inclosure 


“ around the house. 


“No portion of said section has ever been inclosed, except 


‘the five acres heretofore mentioned. 


“Parks and Montgomery, from the time they received the 
‘tax deed for said land, claimed to own the same, and sold tim- 
“ber off the same, and assessed the same in their own names 
“for taxation and paid the taxes thereon, and those claiming 
“title by and through Parks and Montgomery, including the 
“ present defendants, have done likewise. Previous tothe time 
“ said box-house was built on said land by Parks and Montgom- 
“ery, and Harper put in possession of the same, said land had 
“been wild and uncultivated and in the actual possession of 


“no one. 


“ Harper occupied and protected the land for Parks and 
“ Montgomery and those claiming under them, including the 
“ defendants, for the privilege of living upon it and enjoying the 
“improvements and getting his fire-wood and cultivating as 
“much of the land as he pleased to put in cultivation, and he 
“received no other compensation for protecting the land than 


“ the privilege of living upon it as aforesaid. 


- 
-~ 


- 
o 


= 
~ 


- 
- 


~ 
a 


- 


- 
. 


- 
- 


— 


“Upon the foregoing facts the court, of its own motion, 


declared the law to be— 


“ First—That said tax deed to Parks and Montgomery for 
said land is void, because the land was sold for the taxes of 


1868 on a day not authorized by law. 


‘ Second—That under the laws of this State, notwithstand- 
ing said tax deed is void upon its face, for the reason stated, 
it constitutes a claim and color of title sufficient to put in 
motion the statute of limitations in favor of any person taking 


possession under it. 


‘“ Third—-That the possession taken by Parks and Mont- 
gomery of said land under said tax deed, in the manner set 
out in the finding of facts, constitutes in*Jaw actual, peace- 
able, open, notorious and adverse possession of the whole of 
said land, and said possession of said land having been taken 
by Parks and Montgomery as early as the month of Feb- 
ruary, 1874, and maintained continuously by them and their 
grantees down to the trial of this cause, the plaintiff's right 


of action to recover said land is barred by the two years’ 


‘statute of limitation contained in section 4475 of Mansfield’s 


Digest, and also by the seven years’ statute of limitation con- 


tained in section 4471 of the same digest 


‘* Fourth—That the ejectment suit brought by the plaintiff 
on the 25th day of February, 1880, against W. P. Parks, for 
said land, and afterwards dismissed, cannot extend the period 
of limitation against the defendants in this suit, because 
before that suit was brought Parks had conveyed his interest 
in the land to the defendants in this suit, and the defendants 


in this suit were in possession of the land, claiming title 
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“thereto, and were not made parties to said suit brought 
“against said Parks. 
“ Fifth—That upon the facts found the law of the case is 


“with the defendants and they are entitled to judgment 


“ against the plaintiff. 
(See printed transcript, pp. 7-16.) 


The defendants recovered judgment. 


LEGAL TITLE. 


When the title of a plaintiff in an action of ejectment is 
controverted, he must prove, | () that he had the legal estate in 
the premises at the commencement of the suit; (2) that he also 
had the right of entry; and (3) that the defendant or those 
claiming under him were in possession of the premises at the 
time when the suit was commenced. 

Miller v. McIntyre, 6 Pet., 61. 
Daniel v. Lefevre, 19 Ark., 202. 
Fleming v. Johnson, 26 Ark., 423. 
2 Greenleaf on Evidence, sec. 304. 

An action of ejectment cannot be maintained ina Federal 
court on an equitable title; and it makes no difference if a 
State law allows the action to be maintained on such a title. 
If there are equities which show the right to be in a party who 
has not the legal title, they can only be considered in a Fed- 
eral court on its equity side. 

Foster v. Mora, 98 U. S., 425. 
Sheirburn v. Cordove, 24 How., 42}. 
Fenn. v. Holme, 21 How., 481. 
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A legal title acquired by a plaintiff after the commence- 
ment of an action of ejectment in a Federal court will not be 
sufficient to sustain the action. To avail hmiself of it he must 


commence a new action. 
McCool v. Smith. I Black, £59. , | ' 
Litchfield v. R. R. Co., 7 Wal., 270, 272. 
And the same is true in this State: 
Perciful v. Platt, 36 Ark., 456, 405. 


Section 2633, under which the plaintiff in this action was 
allowed to set up a legal title acquired more than seventeen 
months after the commencement of this action, reads as fol- 


lows: 


. 

‘‘ The defendant in his answer shall set forth exceptions to 
‘any of said documentary evidence relied on by the plaintiff, 
“to which he may wish to object, which exceptions shall spe- 
“ cifically note the objections taken, and the plaintiff shall in like 
‘‘manner, within three days after the filing of the answer, un- 
‘less longer time is given by the court, file like exceptions to 


‘any documentary evidence exhibited by the defendant, and 
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all such exceptions shall be passed on by the court and shall 
‘be sustained or overruled, as the law may require; and if any 
‘exception is sustained, to any such evidence the same shall 
‘not be used on the trial, unless the defect for which the ex- 


‘ception is taken shall be covered by amendment.” 


Defendants insist that the court was not authorized by this 
section to allow plaintiff to set upan after acquired title. Even 
if it authorized such a proceeding in a State court a Federal 


court would have no right to follow it. 
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The plaintiff had no legal right to the land in controversy 


at the time of the commencement of this action, and for that 


reason, among others, could not maintain it. 


sf The defendants relied upon the title derived from the tax 
| sale, but the Circuit Court held it was void, because the land 
was sold for the taxes of 1868, on a day not authorized by law. 
There were two acts prescribing the time when lands should 
be sold for the taxes of 1868. The first required the sale to be 
made on the first Monday ia October, 1869, and the other fixed 
no day for sale, but made the day of sale dependent on the 
time when the notice was published. The sale in this case was 
made under the latteract. Defendants insist that the sale was 
made on the right day, but they are so well protected by the 
statutes of limitations they consider it unnecessary to say any- 


thing in behalf of this contention. 


TWO YEARS’ STATUTE. 


The two years’ statute of limitation pleaded by defendants 


is as follows: 


“No action for the recovery of any lands, or for the pos- 
“ session thereof, against any person or persons, their heirs or 
“assigns, who may hold such lands by virtue of a purchase 
“thereof at a sale by. the Collector or Commissioner of State 
“ Lands, for the non-payment of taxes, or who may have pur- 
‘‘ chased the same from the State by virtue of an, ‘Act provid- 
“ing for the sale of lands forfeited to the State for the non- 
“ payment of taxes,’ or who may hold such lands under a do- 
‘nation deed from the State, shall be maintained, unless it ap- 
“pear that the plaintiff, his ancestor, predecessor or grantor 


“ was seized or possessed of the lands in question within two 
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‘‘vears next before the commencement of such suit or action.” 
(Mansf. Digest, 4475.) 
Plaintiff insists that this statute was repealed on the 23d of 


July, 1868, by an act which contained the following section : 


“All actions to test the validity of any proceeding in the 
‘“appraisement, assessment, or levying of taxes upon any land 
“lot, or part thereof; and all proceedings whereby is sought 
“to be shown any irregularity of any officer, or defect or neg- 
“lect thereof, having any duty to perform under the provis- 
“ions of this act, inthe assessment, appraisement or levying of 
“taxes, or in the sale of lands or lots delinquent for taxes, or 
‘“ proceedings whereby it is sought to avoid any sale under the 
‘“ provisions of this act, for irregularity, or neglect of any kind 
“by any officer having any duty or thing to perform under the 
“ provisions of this act, shall be commenced within two years 


“ from the date of sale and not afterwards.” 


Has the first, the two years statute, been repealed? A 
comparison will show that it has not. The object of the first 
was to prevent the maintenance of actions for the recovery of 
land, or for the possession thereof, against any person, or his 
heirs or assigns, who may hold it under a tax sale. To accom- 


plish this object two things are necessary : 
First—The defendant must hold under a tax sale, and, 


second—The plaintiff, or those under whom he claims, 
must not have been seized or possessed of the land within two 
years next before the commencement of the action. In other 
words, it declares that two years adverse possession by the 


defendant, or those under whom he claims, or both, shall be 
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sufficient to bar an action to recover land, if it has been held 


under a tax sale. 


The second statute is a part of an act revising and amend- 
ing the revenue laws of Arkansas, and has been re-enacted in 
many acts regulating the revenue, which have been passed by 
the General Assembly of the State of Arkansas. In every act 
in which it has been enacted, the following section has been a 
part: 

“At any time after the lapse of two years from the time 
“of sale of any tract or Jot of land for taxes, if the same shall 
“remain unredeemed, the Clerk of the County Court, on pro- 
‘duction of the certificate of purchase, shall execute and de- 
‘liver to the purchaser, his heirs or assigns, a deed of convey- 


“ance for the tract or lot described in such certificate.’’ —, 


- 
———— 


lansfield’s Digest, section 5780. Section 140 of “An Act 


“ regulating the assessment and collection of revenue,’ approved 


April 8, 1869. Section 125 of an Act with same ttle, ap- 


proved March 25,1871. Section 126 of an Act with same ttle, 


approved April 28, 1873. ——a 


So there is no inconsistency between the two statutes. The 
first statute can have no effect on a tax sale until the right to 
a deed has accrued. The purchasercould not take possession, 
legally, until then, when the second statute would have ex- 
hausted its force, as the two years mentioned in it would have 
expired. 

The second statute came up for construction in Radcliffe v. 
Scruggs, 46 Ark., 105. The court said: 

“What effect, if any, has this provision? Taken in con- 


“nection with section 140, which undertook to give to the 
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‘recitals of the tax deed the force of conclusive evidence, that 
“each and every act and thing required to be done in order to 
‘constitute a valid tax sale had been done, the intention of 
“the Legislature undoubtedly was to cut off all defenses 
‘against the title after the lapse of two years, except that the 
‘land was not taxable, or that the taxes had been paid before 
“sale. or that the sale had been redeemed from. Later acts 
“ allowed the further defense that the owner labored under the 
disabilities of coverture, infancy, insanity or imprisonment. 
“But in this sweeping enactment the legislative depart- 
“ment transcended the boundaries of its powers. It could not, 
“under the Constitution of 1868, or any similar Constitution, 
“enact a statute which should transfer one man’s property to 
“another, under a guise of sale for non-payment of taxes, 
“when there had been no assessment or no levy of taxes. 
“This would not be due process of law. Neither could it pre- 
“scribe a short period of time, nor indeed any period, within 
“which the owner must make his objections for such funda- 
“mental defects, he remaining tn possession and being, in the 


‘instance supposed, in wo default for not paying his taxes.”’ 
And again the court says: 


“Neither the validity nor the construction of this statute 
“has been settled by previous decisions of this court, further 
“than that it does not operate to deprive the former owner of 
“any meritorious defense. And by meritorious defense we 
‘mean any act or omission of the revenue officers in viola- 
“tion of law, and prejudicial to his rights or interests, as 
“well as those jurisdictional and fundamental defects which 


‘affect the power to levy the tax or to sell for its non-payment. 
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“ But while the act cannot have the free course that its 
“framers intended, it is still our duty to give it such effect as 
“may be consistent with legal and constitutional principles. 
“And this may be best accomplished by restricting its opera- 
“tion to mere irregularities or informalities on the part of off- 
“cers having some duty to perform in relation to the assess- 


“ ment, levy of taxes or sale.” 


There is no doubt as to the power of the General Assembly 
to pass an act making any term of years of exclusive, adverse 
possession of land, even under a void deed or sale, a bar to the 
maintenance of an action to recover the land, or the possession 
thereof. The first statute is constitutional. The effect of the 
second is to prevent inquiry “ into mere irregularities or infor- 
“ malities on the part of officers having some duty to perform 
“in relation to the assessment, levy of taxes, or sale,” after the 
expiration of two years from the sale. The object and effect 
of the first is, not to prevent inquiry into such irregularities or 
informalities, but to make two years’ adverse possession of 
land, under a tax sale, a bar toa suit for the recovery of the 
land so held. There is no inconsistency in the object, effect, 
spirit, intent, or letter of the two statutes. The first has never 
been expressly or impliedly repealed, but on the contrary re- 


mains in full force and effect. 


The seven years statute of limitation pleaded by defend- 


ants reads as follows: 


“No person or persons or their heirs, shall have, sue or 
“maintain any action or suit, either in law or equity, for any 
“lands, tenements or hereditaments but within seven years 


“next after his, her or their right to commence, have or 
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‘maintain such suit shall have come; fallen or accrued; and 


~ 
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all suits, either in law or equity, for the recovery of any 


- 
. 


lands, tenements or hereditaments, shall be had and sued 


- 
_ 


within seven years next after title or cause of action ac- 


- 
— 


crued, and no time after said seven years shall have passed : 


- 
- 


Provided, that if any person or persons that are or shall be 
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‘entitled to commence and prosecute such suit or action in 


‘law or equity be or shall be at the time said right or title first 


- 
- 


accrued, come or fallen within the age of twenty-one years, 


“ femme covert or non compos mentis, that such person or per- 


o- 


‘sons, his or their heirs, shall and may, notwithstanding said 
‘* seven years may have expired, bring his or her suit or action, 
“so as such infant, femme covert or non compos mentts, his, her 
“or their hefrs, shall bring the same within three years next 
“ after full age, discoverture or coming of sound mind: Pro- 
“ «dea, also, that no cumulative disability shall prevent the 
“ bar hereby formed and constituted by the saving of this sec- 


“ties.” 


Under this statute seven years’ adverse possession will bar an 
action for the recovery of land. To constitute the possession 
necessary to bar an action under either of these statutes it 
must be actual, open, continuous, hostile and exclusive for the 
full period prescribed by the statute of limitations. Sucha 
possession of a part of the land claimed under color of title 


would be a bar to an action for the recovery of the whole. 
Ringo v. Woodruff, 43 Ark., 469, and authorities cited. 


What is color of title ? ° 


oe 
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COLOR OF TITLE. 


** Most acts of limitation, if not all, in relation to entries 
“upon, and suits for. possession or title to lands, are based, and 
“‘ proceed, upon the assumption that the possession and title 
“* commenced in wrong, and are defective and insufficient to es- 
“tablish title themselves, without the aid of the statute to 
“sustain them.”’ Color of title is not received in evidence for 
the purpose of showing a valid title, but to show that the pos- 
session of the party claiming under it is adverse, and to mark 
the limits of it, and to show that the possession, which was 
at first wrongful, has become,iunder the statute of limita- 
tion, a complete bar to the recovery of the land described in 
the instrument under which it was held. Hence it would seem 
to follow that “any instrument having a grantor and grantee, 
‘“‘and containing a description of the land intended to be con- 


“veyed, and apt words for their conveyance, gives color of 
* tie.” 


In Hardin v. Crate, 60 il., 215, it was held that “a deed 
“ for land, which shows on its face that it is a conveyance of 
“land pursuant to a sale made on a day not authorised by law, 


“4s color of title.” 


In County of Piatt v. Goodell, 97 lil., 84, it was held that 
“a tax deed made under a sale of swamp land, which was e2- 
““empt from taxation as belonging to a county, as well as the 
“ deed from such purchaser, constitutes color of title under the 
“limitation act of 1839." 

In Thomas v. Stickle, 32 lowa, 71-77, several tracts of land 


were sold for taxes in bulk for a gross sum. Mr. Justice Mil- 


ler, delivering the opinion of the court, said: “It is insisted, 
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“ however, by appellee, that inasmuch as this tax deed shows 
‘upon its face that several tracts of land were sold for taxes in 
‘bulk for a gross sum, it is void on its face. That the statute 
‘ of limitations applies only to a deed that is prima facte good. 
‘In this view we cannot concur. This statute is one of re- 
‘pose, and it was the manifest intention of the Legislature to 
‘cure all such irregularities in the mode or manner of sale, 
‘etc., which, within the five years’ limitation, might render the 
“ sale invalid. * If he must show a perfect title, by 
“ showing a strict compliance with all the requisites of the 
“ revenue law, before he can claim the benefit of the limitation 
“ clause, that clause is practically useless. We cannot concur 
‘in such a construction, a construction entifely annulling the 


‘‘ effect and meaning of a portion of the law.” 


In Zoll v. Wright, 37 Mich., 93-98, the statute under consid- 
eration was as follows: ‘No action for the recovery of any 
‘estate sold by an executor or administrator under the pro- 
“visions of this chapter shall be maintained by any heir or 
‘other person claiming under the deceased testator or intes- 
‘‘ tate, unless it be commenced within five years next after the 
‘sale; and no action for any estate sold in like manner by a 
‘guardian shall be maintained by the ward, or by any one 
“claiming under him, unless it be commenced within five 
‘years next after the termination of the guardianship, except 


“as hereinafter provided.” 


This statute presented the same question as is presented by 
the two years’ statute of limitation relied on in this case. *The 
differences are, the sale in the Michigan statute is a guardian’s 
or administrator's sale, and the period of limitation five years, 


while in the Arkansas statute the sale is a tax sale and the pe- 
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riod of limitation two years, and other minor differences too 


small to notice. 


In discussing the effect cf a void administrator's sale under 
the Michigan statute, in 7ol/ v. Wright, supra, Chief Justice 
Cooley, in delivering the opinion of the court, said: “ That the 
“ plaintiff claims title to the land in question through a deed 
“made upon a sale thereof by an administrator, is shown by 
“the finding. He is not, however, strictly within the words of 
“the statute, because he is not demanding its shield of pro- 
“tection as defendant, but is relying upon it to support his 
‘cause of action as plaintiff. This, however, is not material ; 


for if his title has become perfected under the statute, so that 


it cannot be questioned in a suit brought against him, neither 


can it in a suit brought by him. 


“ The principal question to be considered under this statute 
is whether one can rely ‘upon it without showing that the 
deed under which he claims was made to carry into effect a 
a sale lawfully ordered. It is urged in behalf of the defend- 
“ant, with much ability, that a void administrator's deed can 
not form the foundation for an adverse possession under the 
“ statute; and that as the statute only purports to protect sales 
made under the order, etc., of a competent court, a sale made 


“in reliance upon a void order is not within its provisions, that 


a 
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being in law no order. 


. . . + * * 


“The question here is not whether a void deed might not 


a 
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support an adverse possession, but whether an adverse pos- 
“session has been had under such a deed as that the statute 


indicates. 
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‘The defendant insists that the statute ‘was intended to ap- 


ply to sales in which the court had jurisdiction, but in which. 
the proceedings are not void, but irregular and voidable.’ 
‘x * * But it is said the sale protected must be made 
‘funder the provisions’ of the statute, and that it is not so 
‘made if the court had no jurisdiction to order it. In strict- 


‘ness this is true; but as every sale which would be defective 


for want of compliance with any provisions of the statute 
would also, in the same sense, be not made ‘under the pro- 
visions of the statute,’ we cannot suppose the Legislature in- 
tended so narrow aconstruction. Indeed, such a construc- 
tion would defeat the statute entirely; for no sale is strictly 
under the provisions of the statute which is made in disre- 
gard of the statute in any necessary particular. Unquestion- 
ably the statute was intended to protect parties in the occu- 
pation of lands against defects of .some sort, which without 


the statute would be fatal, or at least would render pro- 


‘ceedings voidable ; in other words, to protect their occupa- 
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‘tion under proceedings which in some particulars had not 


been pursuant to the statute, but in disregard to it. 


‘What, then, is the meaning of the statute when it speaks 
of sales ‘by an executor or administrator, under the pro- 


visions of this chapter?’ It certainly does not mean valid 


‘sales, for those need no protection. Neither can it mean 


‘sales lawfully ordered ; for it makes no mention of any order, 


and speaks of sales only. Neither can it mean sales in 

which the statute has, in all important particulars, been fol- 
. 

lowed; for the manifest purpose is to make an undisputed 


possession cure defects in the proceedings. Indeed, it can- 


‘not possibly, as we conceive, mean more than this; a sale 


emu th 


“ purporting to be made under the provisions of the chapter, 
“and in pursuance of ‘an order professedly based upon them. 
“If the administrator with such an order has made sale under 
“the provisions of this chapter, and given a deed under which 
“the necessary possession has been had, we think the case 
“fairly within the intent of the statute. 

* + , . ‘ , ‘ 

‘ But it is enough for us to couclude that here was an order 
“for the sale of these lands, made in reliance upon this statute, 
“anda sale made in pursuance thereof. Both the judge of 
“‘ probate and the administrator must have supposed they had 
“this statute for their warrant; they assumed to be acting in 
“pursuance of its provisions, and we think nothing more is 
« requisite to entitle the purchaser and those claiming under 
“him to the benefits of limitation. Statutes of limitation are 
“‘ statutes of repose, and we should seek, in construing them, to 
“give them the operation intended. We must not defeat them 
, by a strictness of construction it was never designed they 
“should be subjected to. Let it be conceded that the admints- 
“ trator's sale was at the time void; the fact rewains that the 
“court assumed to order tt under the provisions of this statute, 
“and the administrator has followed its provisions tn making 


’ 


“the sale. It is consequently a sale ‘pursuant to the pro- 
66 essas , 9 : , . ; : “~ . - +. 
visions’ of the statute in the sense in which we understand 


“the Legislature to have employed those terms.”’ 


In Pillow v. Roberts, 13 How., 472, in which the Arkansas 
statutes of limitations were considered and discussed, Mr. 
Justice Grier, after considering the tax deed in that case, ac- 
cording to its face, and concluding that it was, fer se, prima 


facie evidence of a legal sale anda good title, then proceeds to 
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discuss the effect of the deed, considering it void upon its face, 


and said: ‘‘ But assuming these deeds to be irregular and 
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worthless, the court erred in refusing to receive them in evi- 
dence in connection with proof of possession in order to 


establish a defense under the statute of limitation. 


* + * * * * * 

“ Statutes of limitation are founded on sound policy. They 
are statutes of repose, and should not be evaded by a forced 
construction. The possession which is protected by them 
must be adverse and hostile to that of the true owner. It is 
not necessary that he who claims their protection should have 
a good title, or any title but possession. A wrongful pos- 
session, obtained by a forcible ouster of the lawful owner, 
will amount to a disseizing, and the statute will protect the 
disseizor. One who enters upon a vacant Possession, claim- 
ing for himself upon any pretense or color of title, is equally 
protected with the forcible disseizor. Statutes of limitation 
would be of little use if they protected those only who could 
otherwise show an indefeasible title to the land. Hence, 
color of title, even under a void and worthless deed, has al- 
ways been received as evidence that the person in possession 
claims for himself, and, of course, adversely to all the world. 
A person in possession of land, clearing, improving and 
building on it, and receiving the profits to his own use, under 
a claim of title, is not bound to show a forcible ouster of 
the true owner in order to evade the presumption that his 
possession is not hostile or adverse to him. Color of title is 
received in evidence for the purpose of showing’ the posses- 
sion to be adverse; and it is difficult to apprehend why evi- 
dence offered and competent to prove that fact should be re- 


jected till the fact is otherwise proven.” 
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See, also— 


Logan v. Jelks, 34 Ark., §47-540. 
Cofer v. Brooks, 20 Ark., 542. 


In Cofer v. Brooks, 20 Ark., 542, and Elliott v. Pearce, tb., 
508, it was held, that in an action of ejectment, evidence that 
the defendant held actual and continuous possession of the 
land sued for, for the full period of limitation, under a tax deed, 
was sufficient to defeat the action of the plaintiff, although the 
recitals in the deed failed to show a regular and valid tax sale, 


and the deed was void. 


So we conclude that “ any instrnment having a grantor and 

“ grantee, and containing a description of the land intended to 
“be conveyed, and apt words for their conveyance, gives color 
“ of title.” 

Haliv. Law, 1o2 VU. S., 461. 

Osterman v. Baldwin, 6 Wall., 124. 

Beard v. Dansby, 48 Ark., 184. 

Hodges v. Eddy, 38 Vt, 345. 


Bell v. Longworth, 6 Ind., 273-277. 


 & 


GOOD FAITH. 


In some of the States it has been held that the claim of 
property under color of title must be made in good faith. In 
some of these States good faith is required by statute. Aside 
from statutes we think the weight of authority clearly sustains 
the rule that good faith is not necessary to sustain color of 
title under the statutes of limitation. This view is sustained 


by reason. For the act of the grantee in the instrument con- 
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stituting the color of title “in entering into possession is a 
“wrong, and his possession continues wrongful until it ripens 


‘into a right by virtue of a continuance of the wrong for the 


requisite statutory period. Without any title whatever, ex- ae 


- 


cept a naked claim resting in parol, and which the person 
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making knows to be groundless, it is universally held that 


‘a title may be acquired to the extent of the actual occupancy. 


Now, by what process of reasoning is any dona fides dispensed 
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with in the former case, and insisted upon when a person en- 
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+ 


ters under acolor of title? True, in the latter case the occu- 4 


‘pant is not restricted to his actual occupancy, but is treated, 


- 
- 


under proper limitations, as constructively in possession of all 
‘the land that is described in and prima facie conveyed by the 


ee 


conveyance to him. It has never been intimated that the doc- 


“trine of constructive possession was extended to such cases bs 
‘because of the good faith of the occupant in taking his con- 

‘ veyance, but it is predicated entirely upon the ground that the 
“conveyance marks the limit of his claim and operates as 

‘notice to everybody of its limit and extent, and it is upon this 

‘ ground alone that the doctrine rests, subject to the condition 

‘that there is an actual, open, visible, uninterrupted and hostile 

‘occupancy of a part of the premises conveyed for the full ‘ 
“statutory period.’ — sr eemanaRNSS CORNING ) | 

Tae 


€ This view has been virtually held by the Supreme Court of 
Arkansas: 


( ofer i’. Brooks. 26 , irh., 54 > 7 


i « j 


Elli lt v. Pear f 10.. 5 ry. . 
Ringo v. Woodruff, 43 Ark., 486. 


Mooney v. Coolidge, 30 Ark., 655. 


Logan v. Jelks, 34 Ark., 549. 


ad 


{ 
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There is no evidence in this case that defendants held in 
bad faith. Parks purchased for speculation, but we presume it 
has never occurred to any one, except the plaintiff, that any 
person could not buy for speculation in good faith. Such a 
doctrine would make merchants, and the whole commercial 
world dishonest, and taint all mercantile transactions with 
fraud, if it be true. In the absence of evidence to the con- 


trary, it is presumed that Parks purchased in good faith. 
Brooks v. Bruyn, 35 lll., 3094. 
Mc Mullens v. Erwin, 58 Ga., 429. 


It Wharton's Law of Evidence (3d Ed.), sec. 366. 


ACTUAL POSSESSION. 
What is actual possession ? 


To constitute actual possession of land it is not necessary 


that it should be inclosed or occupied as a homestead. -—~ 


Cr The owner cannot occupy, literally, the whole tract—he 


‘cannot have an actual pedis possessio of all, nor hold it in the 


“grasp of his hand. His possession must be indicated by 
“ other acts. —— tee . 


©s A house is said to be in actual possession, though not 


“ occupied, the claimant having the key and exercising acts of 


4s : 7” 
Ti. 
dominic n Cpr 


No particular acts are necessary to constitute actual pos- 


session. Control and dominion, evidenced by any acts, give 


and constitute actual possession. 
m By actual possession, said Chief Justice Field, in Coryell 
v. Cain, 16 Cal., 57}3,**is meant a subjection to the will and 


“ dominion of the claimant, and is usually evidenced by occu- 


can eye aT oe 2 a 


— 

“ pation, by a substantial enclosure, by cultivation, or by ap- 
‘“ propriate use, according to the particular locality and quali- 
“ty of the property.” To the same effect, see— 

Webber v. Clarke, 74 Cal., 11. 

Lora Advor ale v. Lord Blantyre, d App. Ca’s, 779; 791. 

Jones v. Williams, 2 M. & W., 331. 

Ellicott v. Pearl, 10 Pet., 442. 

Scott v. Delaney, §7 1ll., 148. 

Burtonv. Carruth, 1 Dev. & Battle, L., 2. 

Englishv. Johnson, 17 Cal., 116. 

Saxton v. Hunt, Spencer (N./.), 492. 

Be aupland v. Mc Keen, 28 Penn. SZ, T24q. 

‘ * 
TENANT'S POSSESSION. 

It is not necessary that a claimant should occupy the land 
claimed by him in person in order to be entitled to the ben- 
efit of the statute of limitations. He can occupy by a tenant 
or agent. In Gregg wv. Forsythe, 24 How., 182, Mr. Justice 
Campbell in delivering the opinion of the court, said: ‘“‘ The 
“present inquiry is, by what evidence must the actual resi- 


sé 


dence on the land be supported to enable the patentee to 


have the benefit of the act of limitation for seven years? And 


— 
- 


it has been generally held, that the residence and possession 
‘of land for seven years by a tenant inures to the benefit of 


se 


the landlord, soas to secure for himthe protection of the act; 


7” 
- 


and that this protection is not confined tothe pretended close 


. 
a 


upon which the claimant resides, but also extends to the en- 


“tire parcel of land of which the legal possession has been 


’ 
| 
| 
| 
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“maintained as a consequence of his actual possession and 


“residence.” See authorities cited. 


Martin v. Judd, 81 Ill., 488, 492. 


CUMULATIVE POSSESSION. 


The uninterrupted, adverse possessions of two or more 
persons holding in privity, one under the other, following in 
succession, without leaving the property occupied vacant, for 
the time prescribed by the statute of limitations, will create 


the statutory bar. 


Chisty v. Alford, 17 How., 601. 


DISMISSAL OF ACTION, 


But plaintiff insists that he brought an action for the land 
before he was barred, dismissed and then renewed it within one 
year after the dismissal, and that for that reason the present 
action was not barred. The statutes fixing the time in which 
such action shall be brought does not enable him to prevent the 
statutory bar in any such manner. He voluntarily abandoned 
his action, and could not prevent the statute of limitation bar- 
ring him by bringing a new suit within one year after the first 
was dismissed. Then all these suits were brought against 
Parks alone, and could not prevent the statute running in fa- 
vor of anyone else. [Before these suits were instituted it had 
commenced running in favor of the other defendants, and the 
time it had run in favor of Parks had become annexed to the 
time it had run in their favor,and could not be suspended 
by a suit against Parks. No action can affect anyone except. 


the parties and those purchasing pendente lite. This is too 


-~—-7§H— 


plain to admit of argument or make it necessary to cite author- 
ities. 
Gray v. Trapnall, 23 Ark., 510. 


MAIN’S DEED. 


Plaintiff contends that the statute of limitations did not run 
against him after the commencement of this action. But this 
is not true. He had no title at the commencement of this suit, 
and did not acquire any until the 17th day of September, 
1883, when Main conveyed to him the title he now claims 
under, and he set it up by an amendment to his complaint. 
The amendment of the complaint, setting up the title claimed 
to be derived from Main, “‘so far as respects the bar of the act 
‘ of limitations,” is equivalent to and not distinguishable from 
anew action. As against any right, title, claim or interest ac- 
quired by the deed from Main the statute of limitations con- 


tinued to run until the amendment was made. 
Sicard v. Davis, 6 Peters, 124. 
Wilkes v. Elliott, 5 Cr. C. C., 627. 


Logan v. Netlson, Io /nd., 18}. 


EVIDENCE OF ADVERSE POSSESSION. 

In Greenleaf on Evidence, section 430, the author says: 

“When the defendant claims title td land, under a long 
“possession, he must show that the possession was open and 
“ visible, notorious, exclusive and adverse to the title of the 
“ plaintiff. It must be such that the owner may be presumed td 
‘‘ know that there is a possession adverse to his title; dut his 
“actual knowledge is not necessary, tt being sufficient if, by 


“ ordinary observation, he might have known.” 
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Scott v. Delancy, 87 Iil., 148. 


Patton v. State, 50 Ark., §3. 
FINDING OF FACTS. 


By agreement the court was permitted to try the issue of 
facts in this action. Its findings of facts are entitled to the 
same consideration as the verdict of a jury. If there is any 
evidence to support them this court should not disturb them, 
The main issue of fact, if not the only one, was, did de- 
fendants and those under whom they claim hold adverse pos- 
session for the statutory period? As to what constitutes 


adverse possession is a question of law, but the fact of adverse 


possession in every case is a question of fact for the jury or 


the court sitting as a jury to decide. 


Bradstreet v. Huntington, 5 Peters, 438. 


FACTS. 


OEP <i SOIT RNNA c ee ~ 


The land in controversy was well timbered. In December, 
1873, Parks and Montgomery, claiming the land under their | 
deed, took actual possession of it and had the exterior lines | 
surveyed and marked; had a survey made for the purpose of 
ascertaining the center. of the section; and in January follow- 
ing built a house in the center of it, and put Harper in posses- 
sion, under a contract that he should keep off all trespassers 
and hold possession for them. To this house Harper added 
two shed rooms, and built a crib and stable on the land; and 
in 1874 he cleared and fenced two and a half acres; and in 
1875 he cleared and fenced two and a half acres more, making 
five acres in all in cultivation, and planted an orchard on the 


same. From the time he first moved on the land down to the 


—) 


present time, he has lived there continuously, and as tenant 
and agent for Parks and Montgomery, and their grantees in 
succession, including the defendants, has claimed for them 
possession of the whole section; and has kept persons from 
cutting timber or otherwise trespassing upon any part of the 
tract, and has prosecuted persons criminally for trespassing on 
the same. The timber, it seems, was valuable,and the defend- 
ants took great care to preserve it, and turned it to useful 
account by selling it from time to time, and thereby used the 
land for the most appropriate purpose. And what is very re- 
markable, this land borders on tine city of Texarkana, and the 
timber on it has been so well guarded and protected that 
the lines of the section can be distinctly seen from the city and 


traced by the full growth of timber on the same! What 


stronger evidence could be given of dominion and ‘comtrol?,, 


Reieenees appropriate use could have been made of it? 
What stronger evidence of adverse possession could be asked ? 
A band of armed men, surrounding it, could not have main- 
tained more effectual control and dominion. Add to this the 
fact, that Parks and Montgomery, from the time they received 
their deed, claimec toown the same, and assessed it for taxation 
and paid the taxes thereon, and that those claiming by and 
through them, including the defendants, have done likewise, 
and the proof of adverse possession for the statntory period is 
complete. The most stupid man could not have failed, by or- 
dinary diligence and observation, to discover that the land was 
held adversely during all this time. . 
Plaintiff travels outside of the record to impute bad faith to 
Parks. He says Parks bought the land for a few dollars when 


it was worth ten thousand. There is no evidence of what the 
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land was worth when Parks bought it. The truth is, the land 
was wild, in a sparsely settled country, with no railroads near 
it; was difficult of access; the country was in bad condition; 
its future was gloomy; and the land of but little value. There 
was nothing strange in its selling for taxes. There was no 
market for lands, and they were expensive without profit; and 
it was no unusual occurrence in those days for such lands to 
sell for taxes. Since then the country has progressed. Nine 
years after, on the roth of October, 1878, it was sold under 
execution for five hundred dollars, when the plaintiff claims he 
purchased it—less than what the government originally was 
paid for it in 1856. Railroads have been built near it, and the 
country around it has been settled up. The flourishing city 
of Texarkana has sprung up alongside of it as if by magic, 
On the 28th of April, 1885, the day on which this action was 
tried, and more than siateen years after Parks purchased it, it 


was estimated by the Circuit Court to be worth $10,000. 


The good faith of those who purchased from Parks and 
Montgomery is not impeached. Nothing has been said about 
their failing to pay full value. They are the parties in interest, 
and are entitled to the land. They are, to say the least of it, 


as meritorious as the plaintiff. 


EXEMPTION FROM TAXATION. 


At the close of his brief plaintiff insists that the land sued 
for was exempted from taxation by an act of the General As- 
sembly in 1869. If true, it cannot affect this case. But it is 
not true. The Constitution of 1868 placed it beyond the power 
of the General Assembly to exempt it, and declared it should 


be forever subject to taxation. 


Ratlz @ fo MeShane _aa I] all. 100 . 


As soon as the Mississippi, Ouachita and Red River Rail- 
road Company paid the price for the iand and received its cer- 
tificate, “the contract of purchase became complete; the lands 
‘were segregated from the public domain and became private 
‘property, and thereafter taxable. It is of no moment that ¢ 
‘the patent had not been issued. The government held the , 
‘naked legal fee in trust for the purchaser, who had the equit- 
‘“ able title.” 
lVitherspoo) Duncan, 21 A 240. 
‘ /] 
, r A 
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Diver v. Friedheim, 1? Ark., 203 
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Defendants respectfully insist that there is no error in the . 
judgment of the court, and that it should be affirmed. | 
4 
Very respectfully, a 


DANIEL W. JONES, ) 
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PRESS PRTG OO., WITTLE BOOK, ARK, 


nthe Supreme Court of the United States, 


No. 27. 
Jarev E. Repriecp, 
Plaintiff in Error, | Defendants’ reply to ad- 
Vv. ditional Briefs of Plain- 
tiff. 


WitviAmM P. Parks ef ai., | 
Defendants in Error. 


Defendants made a statement of facts in the brief hereto- 
fore filed by them. But since then an additional transcript 
has been filed, in which the following facts alleged in the com- 
plaint of plaintiff and admitted in the answer of defendants 
appear :—The plaintiff was not in possession of the land in 
controversy at the commencement of this action. Before the 
commencement of it, he instituted a suit against William P. 
Parks for the possession of the land, and afterwards dismissed 


it. (Printed transcript, pp. 2, 7, 8, 13, 12.) 


It is contended by plaintiff that his title is sufficient to 
maintain this suit, because at a sale made by a Marshal, under 
an execution, on the roth day of October, 1878, he purchased 
the land in controversy, and it was conveyed by the Marshal, 
through mistake, to one Charles Main, and because Main, long 
after the commencement of this action, upon discovery of the 
mistake, conveyed it to plaintiff. He insists that he has title by 


relation from the date of the Marshal's sale. He at the same 


time insists that the statute of limitations did not commence 
running in favor of defendants until a patent for the land was 


issued by the government of the United Scates, which did not 


occur until the 15th day of April, 1875, and in support of this 

/ ‘ "7 ’ : PPg , 7 5 - 

contention cites Gl0S0/ CAHouléau, 15 WY Ail. Qa. An = CxX- 

amination of the reports ol IS Cast ik Prov that it does 
* a1 

not ustain nis incon ten mtentions for the court, in 


: 
: ’ . > . 
this .. @oG- «ly 


‘‘The Supreme Court of Missouri, considering that by this 
doctrine of relation the legal title, which passed out of the 
United States by the patent, instantly dropped back in time 
to the location of the first act or ins eption of the « onveyance, 
and vested the title in the owner of the equity as of that date, 
held that the statute intercepted the title as it passed through 
the intermediate conveyances from that period to the patentee. 
‘ The legal title,’ said the court, ‘in making this circuit, neces- 
sarily runs around the period of the statute bar, and the action 
founded upon this new right is met by the statute on its way, 
and cut off with that which existed before. 

“ The error of the learned court consisted in overlooking 
the fact that the doctrine of relation is a fiction of law adopted 
by the courts solely for the purposes of justice, and is only 
applied for the security and protection of persons who stand tx 


some privity with the p rly that instituted pr ceed ugs jor the 
land, and acquired the equitable claim or right to the title. 
Ly nch Y. Debe rnoal. 7, Wall sits Jae CSON + Bard, f Johuns., 
230; Heathv. Ross, 12 Johns., 140; Littleton v. Cross, 3 Barn. 
& Cres., 325-320. The defendants in this case were strangers 
to that party and to his equitable claim, or equitable title, as 
itis termed, not connecting themselves with it by any valid 
transfer from the original or any subsequent holder — The 


statute of limitations of Missouri did not operate to convey 
that claim or equitable title to them. It only extinguished the 
right to maintain the action of ejectment founded thereon, 
under the practice of the State. It left the right of entry 
upon the lezal title subsequently acquired by the patentce 
wholly unaffected. 

“In the Federal Courts, where the distinction between 
legal and equitable proceedings is strictly maintained, and 
remedies afforded by law and equity are separately pursued, 
the action of ejectment can only be sustained upon the pos- 
session by the plaintiff of the legal title. For the enforcement 


— 
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of equitable rights, however clear, distinct equitable proceed- 
ings must be instituted.” 


In Paul v. Tries, 18 Florida, 573, 581, 585, the court said: 


“ The only recognized deed offered by the plaintiff to sus- 
tain his action was the tax deed dated May 5, 7881, witnessed 
and acknowledged, issued upon a sale for the taxes of 1875, 
made May 4, 1876, by the Collector of Revenue for Duval 
County. TZhis suit having been commenced September 14, 1880, 
the plaintiff had no title by deed on that day. It is contended 
by the plaintiff (appellee) that the fertod of redemption from 
the sale of May 4, 1876, having expired May 4, 1877,he became 
at that time vested with an equitable interest in the land sold, 
and that the deed of May 5, 1881, vested in him the legal title 
pursuant to the sale, and such legal title had relation to the ex- 
piration of the time of redemption and effective title as a legal 
title from that time.” 


After a review of authorities the court further said: 


“ The clear result is that a tax deed executed ona day sub- 
sequent to the commencement of the suit cannot be introduced 
to prove the legal title of the plaintiff and his right of posses- 
sion. Under the tax certificate, after the time of redemption 
had expired, the plaintiff, if he was then the holder of the cer- 
tificate, had an equitable right, but not an estate under which 
he could recover at iaw, until he acquired the legal title by 
deed, which resulted from his equitable interest by force of the 
statute. Fle was not entitled to the possession or to rents and 
profits until his legal title was perfected, and that was acquired 
only by deed.” 


The doctrine of relation is not applicable to this case; it 
cannot be of any avail to plaintiff; the deed of Main is not ad- 
missible to show or prove that he held the legal title to the 


land in controversy at the commencement of this action. 


But plaintiff further insists, that under the Code of Plead- 
ing and Practice of Arkansas, he had the right to file a sup- 
plemental complaint and allege therein the conveyance of 
Main to him. To support this contention, he cites Section 


5084 of Mansfield’s Digest, which reads as follows: 


— fm 
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“ The plaintiff and defendant, respectively, may be allowed, 
on motion, to make a supplemental complaint, answer or reply, 
alleging facts material to the case occurring after the fling of 
the former complaint, answer or reply. 


But this is a general statute, and does not repeal specific 


statutes governing actions of ejectment. Arkansas has other 
statutes which provide what is necessary to sustain such actions. 
Section 2627 provides in what cases the action of ejectment 


. 7? 
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mav be maintained, and 1s as toliows 


“Such action may be maintain din ail cases where the 
plaintiff is Zegad/y entitled to the possession of the premises. 


And Sections 26028. 2620 and 202! provi le in what cases 
he can maintain the action when he is equitabl\ entitled to the 


possession of the land. They are as follows: 


“Sec. 2628. It may also be maintained in afl cases where 
the plaintiff claims the possession of the premises, under or by 
virtue of 

‘“ Jarst—An entry made with the Register and Receiver of 
the proper land office of the United States. 

“ Second—A pre-emption right under the laws of the 
United States. 

* Third—Where an improvement has been made by him on 
any of the public lands of the United Stotes, whether the lands 
have been surveyed or not, and where any person other than 
those to whom the right of action is given by the preceding 
Clauses of this section is in possession of such improvement. 

“Sec. 2630. It may be instituted upon patent certificates 
issued hy the Kecorder of land titles for Missouri Territory upon 
New Madrid locations, and maintained against defendants not 
having a better title. 

“Sec. 2631. It may be maintained in all cases where the 
plaintiff claims the possession of the premises under or by 
virtue of an entry made with the proper swamp land agent, or 
land agent of the proper land office of the State of Arkansas, 
and the patent certificates granted by any of the aforesaid 
officers shall be evidence of title in the party to whom it is 
granted.” 


These sections clearly imply that the action of ejectment 


oe 


shall not be maintained in any other cases where the plaintiff 


has only an equitable claim or title to the land sued for. 


Section 2632, which was enacted in 1875, and after the 
adoption of the Code of Pleading and Practice, is in the fol- 
lowing language : 

“In all actions for the recovery of lands, except in actions 
of forcible entry and unlawful detainer, the plaintiff shall set 
forth 22 his complaint all deeds:and other written evidences of 
title on which he relies for the maintenance of his suit, and 
shall file copies of the same as far as they can be obtained, as 
exhibits therewith, and shall state such facts as shall showa 


prima facie title in himself to the land in controversy, and the 
defendant in his answer shall plead in the same manner as 


above requiré d trom the plaintiff 


And Section 2635 is as tollows: 


“To entitle the plaintiff to recover, it shall be sufficient 
for him to show that a/ ‘the time of the commencement of the 
action the defendant was in possession of the premises 
claimed, and that the piatntt}] had title thereto, or had the right 
to the possession thereof, 


Under Sections 2627, 2628, 2630, 2631, 2635, the Supreme 
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Court of Arkansas has held: 


When the title of a plaintiff in an action of ejectment is 
controverted, he must prove (1), that he had the legal estate 
in the premises at the commencement of the suit; (2) that he 
also had the right of entry; and (3) that the defendant or 
those claiming under him were in possession of the premises 


at the time when the suit was commenced. 
Daniel . Lefe re, IQ Ark., ZO?2. 
Fleming v. Johnson, 26 Ark., 42}. 


And long after the enactment ot ali these sections it held, 


in Perciful v. Platt, 36 Ark., 456, 465, that “a title acquired 


a ee 


after the commencement of an action of ejectment will not 


support the action.” 


The same rule prevails in the Federal Courts. To avail 
himself of such a title in those courts the plaintiff must com- 


mence a new action. 
McCool v. Smith, 1 Black, 459. 
Litchfi ldv. R. R. Co., 7 Wall, 270, 272. 


Kut assume that he had the right to make the amendment, 
it would avail him nothing. The amendment, setting up the 
title claimed to be derived from Main, “‘so far as respects the 
bar of the act of limitation,” is equivalent to and .not distin- 
guishable from a new action. As against any right, title, 
claim or interest acquired by the deed from Mgin, the statute 


of, limitations continued to run until the amendment was made. 
Sicord v. Daz 1S, 6 Pete WS, 124. 
Wilkes v. Elliott, 5 Cr. C. C., O77 
Logan v. Netlson, 10 Ind., 18}. 


Suppose Main, on the 17th day of September, 1883, the 
time when he executed the deed to plaintiff, had brought this 
action, could he have maintained it? No. How then could. 
plaintiff have derived from Main’s conveyance any more rights 
than he had? It was impossible. If Main was barred from 


maintaining an action, so was plaintiff. ‘‘A stream cannot rise 
higher than its source.” 

It is contended in behalf of plaintiff, that the two years 
statute of limitation in force in Arkansas requires adverse 


possession, and that the defendant should claim under a deed 


—_]— 
which of itself must be prima facte evidence of title; and that, 
while the ordinary long statutes of limitations require merely 
adverse possession, “the short statutes, such as the two years 
Statutes in the present case, require adverse possession, and, 
as a compensation for the shortening of the time, that the de- 
fendant shall have something more than adverse possession.” 
No such distinction is made by the authorities. The authori- 


ties cited by plaintiff to support it do not sustain his conten- 


tion, as we shall proceed to show. 


In, Sutton v. Stone, 4 Neb., 319, the defendants sought to 
take advantage of Section 105 of the act of February 15, 1869, 


which provided that— 


‘‘Any person who shall hold possession of any land, dy virtue 
of any such tax deed, for the term of five years, shall have 
acquired a complete titie to said land, and all persons, after 
the expiration of said five years, shail be debarred from 
commencing any action to recover possession of said land.” 


The court said: 


‘The words, ‘ by virtue OF any such deed, evidently refers 
back to deeds which had been before specified in that act to 
those provided for in Section 68. * * * We think the word 
‘such’ was here used in a descriptive, and also in a restrictive 
sense, and requires not only that the deed shall be executed 
as provided in the act of 1869, but also, that it must have been 
executed under the authority of that particular act.’’ 


Hence, they concluded that the acts did not refer or apply 
to said deeds or deed under which the defendants claimed, 
because it was not executed under or in pursuance thereof. It 
was not executed in accordance with the act of February 15, 
1869, because the seal of the county was omitted in its authen- 
tication, which the act positively required and made necessary 
to its validity. The court held that the defendants were not 


entitled to the benefit of the limitation contained in the act 


—_——_ 


under consideration, because it required “ the possession to be 
not only hostile to the true owner of the land, but also under 
a particular description of sale, which must be evidenced by 
a deed, the essential and necessary ingredients of which are 


definitely described.” 

In Zrustees v. Payne, 3 T. B. Monroe (Ky.), 167, the court 
said: 

‘Instead of twenty years mentioned in the general act, 
but seven years is required by the act of 1809; but to 
form a bar to an action, something more is required by the 
latter act than an adverse possession for seven years—the pos- 
session must have been acquired by actually sett/ing upon the 
land, and must be continued, under an adverse interfering 
entry, survey or patent, and not only so, but the action must 
also be brought to recover upon an’ adverse entry, survey or 
patent.” 


We have not been able to find the act of 1809 alluded to, 
but we find an act in “ The General Statutes @f the Common- 
wealth of Kentucky,’ by [dward I. Bullock and others, in 
1873, which is evidently the act of 1809. It is as follows: 

‘“ No action at law or in equity shall be brought under or 
by virtue of an adverse, interfering entry, survey or patent, to 
recover the title or possession of land from an occupant where 
he, or the person under whom he claims, has a connected title 
thereto in law or equity, deducible of record from the Com- 
monwealth, and has or shall have had actual oce upancy by 
settlement thereon, under such title, for seven vears before the 
commencement of the action,’ etc. (See page 627.) 

The decision of the court was evidently based on this 
statute, or one like it. It is evident it was not based on the 
shortness of the period of limitation. No such reason is 


assigned by the court. 


In Walker v. Lurner, 9 Wheat., 547, the court did not hold 


that the possession in that case was insufficient because the 


a 


act under which the defendant claimed was a “ short statute of 
limitation,’ but on account of the peculiar wording of the 
act. The court held that a possession of seven years was a 
bar under the act, only when it was held under a grant, or 
under a deed founded on a grant; and that because the de- 
fendant showed no title under a grant, his seven years posses- 


sion was insufficient to protect his title. 


The decision of the court in Skyles’ Heirs v. King’s Heirs, 
2 A. K. Marsh (Ky.), 385, was not based upon the fact that the 
act upon which defendants rested was a short statute of limita- 
tion, but upon a construction of the peculiar phraseology of 
the statute. The court said: 


“If a defendant is to be precluded from the benefits of the 
statute because his adversary is able to show that the defend- 
ant’s title is wholly invalid by the production of his own, and 
that as the Commonwealth could grant but one title, and he, 
the plaintiff, had that, and of course the defendant could not 
have it, then the statute is a dead letter. For if the defend- 
ant can show that he has a clear title in law and equity, on 
that he must succeed, and there is no necessity of the statute 
to aid him. It is clear, however, that the statute is designed 
to operate against the plaintiff and prevent his recovery ina 
case where the plaintiff is able to show that he had all the 
title that the Commonwealth could grant, and the defendant 
was thereby stripped of his title. The fact of possession, 
then, is to avail the defendant, and estop the plaintiff from 
questioning his title, and the statute is predicated upon the 
hypothesis that the defendant's title is invalid ; in that case it 
is to relieve him: with a valid title he has no need of it. . The 
true construction, then, of the words of the statute, ‘A con- 
nected title in law or equity adducible of record from the 
Commonwealth,’ does and must mean such title when tested 
by its own face, and not tried by the title of others.” 


The statute of limitation, considered and construed in 


Bowman v. Cockrill, 6 Kan., 311, reads as follows: 


“Any suit or proceeding for the recovery of land sold for 
taxes, except in cases where the taxes have been paid 


on the land redeemed as provided by 


law, shall be com- 
menced within two years from the time of recording the tax 
deed of sale, and not thereafter.”’ 


The bar of this statute did not depend on adverse posses- 


sion, but the lapse of two years from the recording of the 


deed. 


In reasoning 


court said: 


"2 


the tax deed 
could convey no title, nor affect any rights) 


lutely void, 


at 


Aad 


nd in such 


to the intention of this statute, the 


Was absolutely void (so 
; bi 
it remained abso- 


‘ 


void that it 


case if the holder of the tax deed 
never took p' ssession of the property, no cause of action ever 


existed in favor of the original owner of the land for the re- 


covery of the same, for none of his rights had ever been dis- 
ie latter case. as in the former, where the tax 


turbed. 


deed was absolutely 


In 


not apply. 


and when 


U! 


it 
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eood, the statute of limitations could 


is only when a tax deed is good prima facie, 


on account of some irregularity in the tax proceed- 


ings, the deed is void, or more properly speaking is voidable if 
attacked, that the statute of limitations can apply. In sucha 
case the original owner of the land nas been injured by the 
holder of a tax deed setting up a prima facie title to his land 
under a deed that is defective and voidable, and his cause of 


action accrues at least as soon 


The 


court 


LS the tax deed iS recorded. - 


laid no stress upon the possession of the holder 


of a tax title, but based the construction of the 


statute upon 


the fact, the owner of the land is not injured until the holder 


of a tax deed setting up a prima facie title to his land causes 


the deed to be re: orded, and, CONnS* quently, no cause of action 


could arise until a deed prima facie 


commenting on this statute in Waterson v. 


the same court said: 


} 
A 


> 


rood is recorded. In 


Dez OE, 


18 Kan., 230, 


“The fact of possession, and claim or color of title in good 
1 this State, does not enter into, or 


faith under a 


tax deed 


. 


constitute an element in the limitations prescribed in the 
statutes of 1862, or in the statute now in force. 
change said subdivision third to read, that ‘an action for the 


recovery of real property sold for taxes, can only be brought 


We cannot 


— @' 


— w 


within two years after the date of the recording of the tax 
deed, where the person holding such deed has been i” fosees- 
ston of the premises from the date of such recording, under 
claim or color of title made thereunder in good faith.” The 
law, as it stands upon the statute book, is the same as to per- 
sons out of possession, and claiming title to property under 
tax deeds, as to those in possession. The statute of the two 
years, by its terms, applies as much to the one as to the other. 
Possession is not referred to therein; nor does any claim of 
title, or entry under color of title in good faith, or otherwise, 
make a part of the provisions of limitation. We have no 
right to extend its conditions. We are only interpreters of 
the law ”’ 


In Wisconsin they have or had a statute of limitations like 
the Kansas statute, except the period of limitation was three 
years instead of two. In Cutter v. Hurlbut, 29 Wis., 152, the 
defendants held under a tax deed made in 1855. The land re- 


mained vacant more than three years after the recording of 


the deed. 
The court held— 


“ That if the tax deed was void upon its face, it did not 
give defendants the constructive possession, and that the three 
years limitation did not run in their favor, but in favor of the 
plaintiff.’ 


In Lindsay v. Fay, 25 Wis., 460, in considering this statute, 
the court held that— 


“A person who has been in possession of the real estate 
for the time within which an action can be brought under this 
statute to recover property sold for taxes, after the date of re- 
cording of the tax deed (three years), claiming title in good 
faith under the tax deed, can successfully plead the statute of 
limitations, although the deed is void upon its face.” 


Tothe same effect see— 
Edgerton v. Bird, 6 Wis., 527. 


Sprecher v. Wakely, tl Wts., 432. 


— 
Ocanto Co. v. Jerrard, 46 Ws., 326. 
McMillan v. Wehle, 55 Wis., 685. 


In Missouri they have a statute substantially the same as 
the Kansas statute. In Mason v. Crowder, 85 Mo., 526, the 


court held and placed the same construction upon it as the 


Kansas court did upon its statute, the court saying: 


‘It has been held in many cases that even a void tax deed 
constitutes color of title under the general statute of limita- 
tions, but the question ol color of title does not arise under 
the special statute in question. The limitation is not based upon 


adverse possession. 
J ; . ; : | 
| I SUNY J « Hi fi Ay . V j \/2mn.. 250, the Cr yurt said : 


‘The sale itself being void, and the deeds being insuff- 
cient to make a prima facie case of title in the defendant, the 
question discussed as to the effect of the statute of limitations 
provided by Section 1514, of said Chapter 1 of the General 


statutes (1866), does not arise, as nothing 1s shown to have 


> 


) 
occurred to. set the statute in motion 
lurning to said Section 154, we find it reads as follows: 


“Action to test the validity of any proceeding under this 
chapter, orto determine any claim made under or by virtue of 
any such proceeding, shall be commenced within three years 


] 


he land for non-payment of taxes, and not 


after the sale of 1 
otherwise; Provided, that in the cases contemplated by the 
Sixty-fifth (Sixty-fourth) Section of this Chapter, such ac- 
tion may be commenced within three years after notice of such 


sale. 

Reading what the court said in connection with this stat- 
ute, we infer the court meant to say that the deed showing 
that the sale was void, there was nothing to set the statute in 


motion, 


7 


In Gorner v. Caffee, 6 Col., 314, the defendant held under a 


tax sale, and pleaded the following statute: 


" 
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“No action for the recovery of land sold for taxes shall 
lie, unless the same be brought within five years after the sale 
thereof for taxes, as aforesaid, any law to the contrary not- 
withstanding,” etc. 

The court held that the sale was void, and that, therefore, 
“there was nothing for the statute to operate upon; nothing for 
it to run in favor of or against; nothing to set it in motion 
and the court said: 

“It has been held that the statute would run in such a case 
where the tax purchaser in good faith took actual possession 
of the premises sold. Howsoever this may be, it does not aid 
the defendant, as he did not take actual possession until Sep- 
tember 30, 1875," 

Which was less than five years before the commencement 


of the action, it being commenced April 6, 1878. 


In lI , ff ra i’. Mi / f Mead r? Le ras, 70, S, an i Atlpatrick 
é‘ a 


Vv. SUSNETOS, td., ii3?, the construction of the statute of limita- 


tion pleaded in those cases depended on the meaning that was 
given to the words, ‘‘deed or deeds duly registered. The 
court held that what the deed meant by these words was, 


‘‘an instrument which, by its own terms, or with such aid as 
the law requires, assumes and purports to operate as a con- 
veyance; not that it shall proceed from a party having title, or 
must actually convey title to the land; but it must have all the 
} 


Uy) itS¢ lf, Ota good and peries t deed 1 


constituent: parts, tested 
and that “a tax deed or Sheriff's deed may serve as the basis 
of the statute under consideration, without showing the war- 


s* 


rant of authority; but if it “ be void upan its face, because of 
an impossible description, it will not support the plea” of 


limitation under the statutes in question. 


| 


Toll v. Wright, 37 AMich., 93-98, supports the contention of 


defendants in error in this case. See their brief first filed, 


pages 16, 17, 18, 19. 


In Moore v. Brown, 11 How., 424, the statute discussed and 


construed is as follows: 


‘Every real, possessory, ancestral, or mixed action, or writ 
of right, brought for the recovery of any lands, tenements, or 
hereditaments of which any person may be possessed by actual 
residence thereon, having a connected title in law or equity de- 
ductble of record from this State, or the United States, or from 
any public officer or other person authorized by the laws of 
the State to sell such land for the non-payment of taxes, or 
from any Sheriff, Marshal, or other person authorized to sell 
such land upon executions, or any order, judgment, or decree 
of any court of record, shall be brought within seven years next 
after possession being taken as aforesaid.” 


In construing this statute, Mr. Justice Wayne, delivering 

the opinion of the court in Moore v. Brown, supra, said: 
, * 

“ The Legislature must have meant by “//e something more 
than a void deed upon its face; a @2¢/e, at least, which would be 
sufficient to induce the possessor of the land to think, and the 
law to conclude, that there was a foundation for a possession, 
under a right which had been acquired by a purchase.” 

From this view and construction of this statute, Mr. Chief 
Justice Taney, Mr. Justice Catron and Mr. Justice Grier dis- 


sented ; the two first named delivering dissenting opinions. 


In Pillow v. Roberts, 13 How., 472, this court, in speaking of 
the case of Moore v. Brown, 11 How., 424, said: 

“ The case of Moore v. Brown, 11 How., 424, had reference 
to a deed void on its face, and the consequence of this fact, 
under the peculiar statutes of /llinots ; it furnishes no authority 
for the decision of the court below in the present case.” 

It is contended by plaintiffs that Pillow v. Roberts, supra, 
does not support our contention. That case involved the 


construction of one of the Arkansas statutes of limitations. 


=i% 
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A. tax deed was offere 1 in evidence, and the inferior court re- 
fused to allow it to be read, because it was void on its face. In 
considering the questions thereby raised this court said : 


‘They present two questions: First—Whether by the law 
of Arkansas, the deeds offered in evidence (and which were 
regularly acknowledged and recorded according to law) should 
have been permitted to go to the jury as evidence ofa regular 
sale of the land mentioned therein fortaxes. And, Second— 
Whether, wethout regard to their validity as elemeuts of a good 
legal title per se, they should not have been received for the 
purpose of showing title, in connection with possession by the 
persons claiming under them, for a length of time sufficient by 
law to bar the entry of plaintiff.” 


This court held, as we understand it, that the deed ought 
to have been admitted in evidence as evidence of a regular 
sale ; and that, even if it had been void on its face, it ought to 
have been received “in connection with proof of possession, 
to establish a defence under the statute of limitations.” See 


defendant's brief, pages Ig and 20, 


In referring to the cases of Elliot v. Pearce, 2u Ark., 508, and 
Cofer v. Brooks, td., §42, in his additional brief, plaintiff says: 

‘ These cases were decided under an early Arkansas statute, 
which is no longer in force. But those cases do not sustain 
the point for which they are cited. In &£l/tott v. Pearce, supra, 
it is true the tax sale was irregular, dut 1¢ does not appear that this 
Jact appeared upon the face of the deed. On the contrary, it 


seems from the language of the court that the deed must have 
been regular on its face.” 


The court said: 


“It may be assumed, for the purposes of this case, that the 
objection made to the regularity of the tax sale are true in 
fact, and that the sale was irregular and illegal.”’ 


If plaintiff had turned to page 512 of the report of the 
case, he would have seen in the abstract of the brief of ap- 


pellee this language: 


ax { Gaus 


“And there is no foundation for any statuté of limitations to 
rest upon at all. For, the tax deed being votd upon its face, 
and illegally obtained, it can afford no defense under the five 
years statute of limitations, as we have shown in our brief of 


Cofer v. Brooks.” 


Appellee in that case sought to raise the same question as 
plaintiff in error now seeks to raise inthis. For at that time 
Arkansas had a long and a short statute of limitations; the 
long one being ten years, and the short one five years. The 


short statute was as follows: 


“All actions against the purchaser, his heirs or assigns, for 
the recovery of lands sold by any Collectcr of the revenue for 
the non-payment of taxes, and for lands sold at judicial sales, 
shall be brought within five years afterthe date of such sale, 
and not thereafter, saving to minors and persons of unsound 
mind, the period of three years after such disability shall have 
been removed.” S£vglish’s Digest of the Statutes of Arkansas, 
Chap. 99, Sec. 6. 

. 


In alluding to the objections of appellee, that the deed was 
void upon its face, the court said: 

“It may be assumed, for the purposes of this case, that the 
objections made to the regularity of the tax sale are true, in 
fact, and that the sale was illegal and invalid.” 

And the court then said, after setting forth the five years 
statute at length: 

“It is true that the tax sale was irregular, as conceded 
above, but it was sufficient, in connection with the actual pos- 
session of the land by Elliott during the entire period of limita- 
tion, to entitle him to have his possession protected and his 
title quieted. Prllow v. Roberts, 7 Eng., 829.” 

In Cofer v. Brooks, 20 Ark., 543,the same objection was 
made to the tax deeds as was made in Elliott v. Pearce, supra. 
For we find in the abstract of appellant’s brief this language: 


“And, these deeds, each being clearly votd upon its face, 
as Collectors’ deeds, under a tax sale, cannot afford any pro- 
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tection whatever under the five years special statute of limita- 
tion—both upon principle and authority.” (7. $43.) 


In disposing of this objection the court said: 


‘It is insisted for the appellant that the court below erred 
in admitting the tax deeds offered in evidence by the appellee, 
because they failed to show regular and valid tax sales, and 
were votd, etc. Without discussing the numerous objections 
made to the deeds, most of which are verbal criticisms, it may 
be conceced, for the purposes of this case, that their recitals 
fail to show regular and valid tax sales, and that the deeds are 
void ; yet it was competent for the appellee to introduce them 
in connection with the evidence of his actual and continuous 
possession of the land for the full period of limitation, to 
defeat the action of the appellant, as held in F//iott et ad. 
v. Pearce, at the present term. It is true, as stated by 
the counsel for the appellant, that in JA/oore v. Brown, 14 
McLean's R., Judge McLean held that a tax deed votd upon 
tts face could not avail a person who sets up a defense under 
the statute of limitations of Illinois, and this decision was sus- 
tained by a majority of the Judges of the Supreme Court of 
the United States (S.C, 77 Hiow., 4174), Chief Justice Taney, 
Mr. Justice Catron and Mr. Justice Grier dissenting. . But in 
Pillow v. Roberts, 13 How., 472, it was held that the decision 
referred to was based upon a construction of the statutes of 
Illinois, and that under our statutes tax deeds, even if irregu- 
lar and worthless are admissible in evidence, in connection 
with proof of possession, in order to establish a defense.’ 


The quotation in plaintiff's additional brief (page 27) from 
the opinion delivered in Douglass v. Flynn, 43 Ark., 398, was 
the expression of the individual views of Mr. Justice Eakin. 
The majority of the court refused to adopt them or even dis- 
cuss them. He says soin the closing paragraph of his opinion 
(page 413). 

The two years statute of limitations pleaded by defendants 
is as follows: 

‘*No action for the recovery of any lands, or for the pos- 


session thereof, against any person or persons, their heirs or 
assigns, who may hold such lands by virtue of a purchase 


au f Sam 


thereof at a sale by the Collector or Commissioner of State 
Lands, for the non-payment of taxes, or who may have pur- 
chased the same from the State by virtue of an ‘act provid- 
ing for the sale of lands forfeited to the State for the non- 
payment of taxes,’ or who may hold such lands under a dona- 
tion deed from the State, shal! be maintained, unless it appear 
that the plaintiff, his ancestor, predecessor or grantor was 
seized or possessed of the lands in quesiton within two years 
neat before the commencement of such sutt or action.” 

It is not ambiguous; there is no room for construction ; 
it admits of but one construction. If the plaintiff and those 
under whom he claims were not seized or possessed of the 
lands in question two years next before the commencement of 
the action, he is barred from maintaining it. In other words, 
if he was disseized or dispossessed for the two years, he is 
barred. How can he be disseized? Undoubtedly by adverse 
possession. It follows, then, if the defendant held two years 
adverse possession before the commencemeht of the action, 
it would be barred and plaintiff could not maintain it. 

What are the facts in this case? 


“On the 25th day of February, 1880, plaintiff brought an 
action of ejectment in the Circuit Court of the United States 
for the Eastern District of Arkansas, for the land in contro- 
versy, which was dismissed on the.1t1tth day of April, 1881, 
Parks having disclaimed any interest in it. The fact was, 
Parks had conveyed all his title and claim to the land prior to 
the 25th day of February, 1880. The defendants in thi, ac- 
tion, except Parks, were not made parties to the suit com- 
menced on the 25th of February.” 


On the 11th of April, 1882, he brought this action, still in- 
sisting he was dispossessed. More than two years elapsed 
between the times of the bringing of the twoactions. In that 
time he was confessedly disseized and dispossessed. ‘The evi- 
dence leaves no doubt as to who was in possession in that 


time. The defendants now claiming it were, and fora long 


time prior thereto. He is barred. 


Zi 
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It.is further contended by plaintiff that “the doctrine of 
constructive possession under color of title has no application 
in the case of large tracts of wild and uncultivated lands, such 
as were the lands in the present case,” and that “therefore, 
even if the statutes of limitation had run, they would furnish 
no bar to the recovery of the land in controversy, except so 
much of it as was cleared and enclosed.” This contention is 


wholly untenable. In the Federal Courts and in the courts of 


- this State and other States, “‘the possession cf a person who, 


under color of title, enters upon vacant lands, and holds ad- 
versely, is construed to include so much as is within the boun- 
daries of his title, and to that extent the true owner will be 
deemed to be disseized '’—the possession of a part being the 
possession of the whole. 

Hunnicutt v. Peyton, 102 U. S., 333-368. 

Clark v. Courtney, 5 Fet., 320-35}. 

Clymer’s Lessee v. Dawkins, 3 Hord., 674-690. 

Mooney v. Cooledge, 30 Ark., 656. 

Wilson v. Spring, 38 Ark., 19}. 

Scott v. Delany, 87 Lil., 146. 

Schultz v. Lindell, 30 Mo., 310. 


78 Ala., Of. 


/ 


Burks v. Mitchell, 

Gardner v. Gooch, 48 Me., 487. 
Color of title is received in evidence for the purpose of 
showing that the possession of the party holding under it is 


adverse, and to mark and define the limits of his claim, “and 


to show that the possession, which was at first wrongful, has 


become, under the statute of limitations, a complete bar to the 


recovery of the land described in the instrument under which 


it was held.”’ 
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many other acts which are equally evincive of such an inten- 


on, raising a crop of corn, felling the trees thereon, etc., u 
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as entering upon land and making improvements there- 
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the 2000-acre tract, and near the center of the eastern line of that 
tract. Pearl entered into possession of the 7000-acre tract under 
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his 
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is, Pearl must, upon the principles al 


part of it 


was, which is not 


deemed to have been in possession « 


in the adverse possession of some other claimant. 
his entry being under color of title by deed, his possession 1s 
deemed to extend to the bounds of that deed; although his 
actual settlement and improvements were on a small parcel only 


of the tract. 
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In such a case, where there is no adverse pos- 


session, the law construes the entry to be co-extensive with 
the grant of the party, upon the ground that it is his clear in- 


tention 


settled.” 


The judgment of the court in Jackson v. 


to 
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closure and cultivation of an inconsiderable part of a large 
body of land embracing 783 acres, say two acres, in the ab- 
sence of other evidence of adverse possession, was not 
sufficient to put the owner upon notice of adverse possession, 
and that to permit it to become a bar to recovery to the real 
owner “‘ would be mischievous indeed.” The closing sentence 
of the quotation from the opinion of Woodworth, J., in plain- 
tiffs brief, is: 


“It may, therefore, be safely affirmed, that a small pos- 


session, taken under the deed to N. Platt. cannot under any 
circumstances. be a valid possession of the whole 783 acres, 


but 1s limited to the par climproved. 


tiow large the parce | was we are not informed. 


? , / Fu 3 : } . 
In JJ/unroe wv. Merchant, 28 N. Y., o, there was in the tract 
claimed, under a deed const tuting Color ol title, 1500 or 1600 


acres: 


‘Upwards of 300 acres had been cleared, and the un- 
cieared portion had been used exclusively for cutting tim- 
ber trees, to be drawn and manufactured into lumber upon 
the cleared portion and elsewhere, and for fencing timber 
and firewood. This timber and wood had been taken indis- 
criminately from the parts of the tract where it could be 
most conveniently got at. The tract was not so large that it 
could not be used in one body. It was held that the claimants 
under the deed were in possession of the whole tract, within 
the rules of law as to adverse pOssession.” 


In New York the Legislature undertook to declare by 
statute what shall constitute constructive possession in that 
State 

“It declared, in the first place, that where title is claimed 
exclusively under a written conveyance and there has been a 
continued occupation of the premises included in the con- 


veyance, under such claim, for twenty years, the premises so 
included shall be deemed to have been held adversely ; except 


—_—) 


that when the premises so included consist of a tract divided 
into lots, the possession of one lot shall not be deemed the 
possession of any other lot in the same tract “9 


“ That an uninclosed parcel of land is to be considered pos- 
sessed and occupied, when it has been used for the supply of 
fuel or fencing timber, for the purpose of husbandry, or the 
ordinary use of the occupant.” 


A nd— 


. “That when a known farm or single lot has been partly 
improved, the portion of such farm or lot that may have been 
left not cleared or inclosed according to the usual course and 
custom of the adjoining country, shall be deemed to have been 
occupied for the same length of time as the part improved and 
cultivated.’ 


. » a. r Md ry? 
See Munroe v. Merchant, 28 N. Y., 42, 43. Thompson v. 
Burhans, 79 N. Y., 93, cited in plaintiff's brief, was decided 


under this statute. - 


Two opinions were delivered in /hompson v. Burhans, by 
Judge .Earl, and are, respectively, reported in 67 4. Y., 52,and 


79 NV. Y., 93. Inthe first opinion he said: 


“It follows, if | am right in the views above expressed as 
to defects in the tax proceedings, that the plaintiff had abso- 
lutely no title, and that both parties appear before us without 
any title. The plaintiff cannot therefore, in any aspect of the 
case, recover in this action upon the strength of his title. We 
must, then, consider whether he can recover upon the ground 
of a prior possession. He admits the possession of the de- 
fendants at the time of the commencement of the suit; and if 
he had shown a prior possession, then, the defendants entering 
upon that possession without right, would have been mere in- 
truders and trespassers, and could not defend against the 
plaintiff; but if the land was vacant and the defendants en- 
tered they did no wrong to the plaintiff, committed no trespass 
upon him, and were in no sense intruders upon him. Here 
was a lot of over 25,000 acres, containing nearly forty square 
miles; it was sold at the tax sale in quarters and conveyed in 
quarters; a small portion, about 400 acres of the southeast 
quarter, only, was improved and actually possessed. This 
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possession was some miles distant from the land in question. 
There was never any actual possession of the northeast or 
northwest quarter in which the lands claimed were located. 
But it is claimed by the plaintiff that his possession in the 
southeast quarter, under his deed claiming title to the whole, 
gave him constructive possession of the whole. This claim is 
not sustained by any authority and not well founded. This 
township of over 25,000 acres was not one farm; it never 
would and never could be used as such; the balance of the 
whole township was not and could not be used in connection 
with cleared portion for any purpose appertaining thereto. 
The farthest that any case has gone which has come under my 
notice is to hold that where a person claims title under a deed, 
and thus has color of title to a farm ora lot of proper size to 
be possessed for a farm, or to be managed or used in a body, 
according to the custom and business of the country in which 
it is situated, and 1s in possession of the same, then he is con- 
structively in possession of the whole.” ‘“ Upon the last trial 
besides the proof of payment of taxes, claim of title and sur- 
veys”’ “the plaintiff gave further proof of acts done upon the 
northwest quarter of the township as follows: In 1852 or 1853, 
the plaintiff caused some lots to be surveyed in the northwest 
corner of the northwest quarter of the township. The first lot 
on the westerly side oO! the quarter, as thus surveved, cone 
tained 940 acres. In 1858, one Ralph, by arrangement with 
the plaintiff, cut from this lot from 500 to 1000 pine logs and 
paid him for them. Nothing more was done upon the lot until 
December, 1864. Then the plaintiff, hearing that the defend- 
ants meant to enter upon the land under their claim, made an 
arrangement with Ralph, whereby he was to go upon the land 
and cut some logs there and build a shanty for the purpose of 
gaining possession of the land. The avowed intention of the 
plaintiff was to have just enough done to get the possession. 
That winter accordingly Ralph went upon that portion of the 
northwest quarter called lot number one and cut logs tora 
shanty, and constructed one without any roof. He cut over 
less than a quarter of an acre that winter, and was there in all 
not over three or four weeks. During the summer of 1865, a 
roof was put upon the shanty by Ralph and a barn was built. 
This was all that was done upon the lot before the commence- 
ment of the suit.”’ 


Earl, J., said: 

“ That there was any actual possession of the land recov- 
ered cannot be well claimed. It was not inclosed. No part 
of it had ever been cultivated or improved. Whatever was 


done upon it was to take value from it, not to put value into 
it. It does not even appear that any one ever lived in the 
shanty, and no one representing the plaintiff was upon the land 
at the time of the alleged entry of the defendant or for some 
months before. * * * There was no attempt or intent to 
improve any portion of the land claimed. No part of it was 
inclosed or possessed for the purposes of a farm. The shanty 
and barn seem not to have been erected for permanent use, 
and this large tract of land was not intended for use as one 
farm or in any way in subserviency with that actually pos- 
sessed. Hence, within any authority that can be found in this 
State, there was no constructive possession of any part of this 
land.”’ 

Spear, 22 Vt, 358, gog-4o6, cited in plain- 


j 


In Chandler v. 
tiff’s brief, it was insisted on the part of the defendant that 
his actual possession of five acres, with a claim of title to the 
whole township of some twenty thousand acres, gave him the 
constructive possession of the whole township. The court 


said 
m 

‘ The law of constructive possession declares that the deed 
of the lot to the settler, which may be found on record, and 
which describes with precision the boundaries of the land that 
he purchased, shall, so far as his title is concerned, be a sub- 
stitute for a substantial and permanent fence around the whole ; 
that his possession of the lot, though actual but for a part, 
shall by force of his claim under the deed be constructive for 
the residue. This doctrine, when applied to a tract of land of 
suitable size for purposes of individual cultivation and im- 
provement, seems justified and demanded by the wants and 
interests of a people in a new country; and to tracts of such 
limited dimensions the doctrine has been usually, if not always, 
applied in this State. This is the first instance, that we are 


aware of, in which an attempt has been made, by means of 


clearing a few acres within the limits of an uncultivated town- 
ship of some twenty thousand acres, to extend the possession, 
by construction, over the whole territory. It is obvious that 
the reason on which the doctrine of constructive possession is 
founded, ceases in such a case. Such an application of it is 
not required for the protection of dona fide settlers. No indi- 
vidual can ever want such an extensive tract of land for piar- 
poses of actual cultivation. The idea of inclosing such a 
tract with a permanent and substantial fence is too absurd to 
be gravely stated; and the descriptive boundaries of it, in a 
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deed, could therefore never be a substitute for such an inclo- 
sure. It would also be wajust to the real owners of the several 
rights of land in a township to allow them to be deprived of 
their title by an intrusion for a period of fifteen years upon a 
Jew acres in an obscure corner of the town, which intrusion 
might be either unknown to them, or not deemed of sufficte ut im - 
portance to deserve serious attention. * * ° ° 

‘It is doubtless impracticable to specify any precise quan- 
tity of land that ought to be considered so far appendant to an 
actual improvement as to be the proper subject of a construct- 
tive possession. The quantity might probably be varied by 
the nature of the business of the occupant, his apparent 
means of using and improving the land, and perhaps by the 
character and extent of his actual possession, and by other 
circumstances. It is not intended to say that any quantity of 
land which may reasonably be supposed to have been pur- 
chased and entered upon for purposes of cultivation and for 
use as a wood or timber lot, might not be protected by such a 
possession. 


‘ But the claim in the present case is altogether without the 
boundaries of any reasonable limit. The quantity of the land 
is not only too extravagantly large to be the possible subject 
of individual cultivation, or use, but the defendant's own evi- 
dence tended to prove, not that he had entered upon the land 
in good faith, for the ordinary purposes of settling upon it, but 
that all his acts upon the land had been done, in the language 
of the bill of exceptions; ‘for the mere purpose of keeping a 
possession.’ To hold that such acts upon a few acres of land 
should extend themselves over a whole township, to the exclu- 
sion of the title of the true owners, would be giving an effect to 
the doctrine of constructive possession heretofore unknown in 
this State, an effect which is as unnecessary to the protection 
of the rights of the actual occupant of land, as it would be un- 
just to the rightful owners.” 


In Miller v. Shaw, 7 Serg. and R., 129, relied on by plaintiff 
in error, the defendant entered without title or even color of title. 
The questions discussed in the case, as stated by Tilghman, 
C. J., were: 

‘ The defendant entered without title, or even color of title ; 
how then could he take away from the plaintiff the possession 


of any more than he actually cultivated or inclosed? If he 
took more, how much was it, and what was its limits?” 


The question now under consideration did not arise in that 


case. 

The well settled and established doctrine is, where one en- 
ters upon unoccupied land, under color of title by deed, his 
possession is deemed to extend to the bounds of that deed, 
although he actually settles and makes his improvements on a 
small parcel of the land. 


‘‘In such a case,” says Judge Story, “where there is no ad- 
verse possession, the law construes the entry to be co-extensive 
with the grant to the party, upon the ground that it ts his clear 
intention to assert such possession.’ 


The cases in which the contrary has, apparently, been held 
are exceptional, and are cases in which the part of the land 
described in the grant, actually settled and improved, was so 
inconsiderable in comparison to the whole as to furnish no evi- 
dence of an intention to assert possession of allthe land. The 
case of. Chandler v. Spear, 22 Vt., 388, is one of these cases. 
In that case the defendant insisted, that his actual possession 
of five acres, with a claim of title to a whole township of some 
twenty thousand acres, of which the five acres was a part, gave 
him constructive possession of the entire township. The quan- 
tity of land claimed in that case was too extravagantly large to 
be the possible subject of individual use. It was unreasona- 
ble to suppose that the defendant in that case, by the actual 
occupation of five acres, intended to assert possession of the 
20,000. In that case and the other exceptional cases referred 
to, the courts thought it would be unjust to the real owners, to 
allow them to be deprived of their property by an intrusion, 
for the statutory period of limitation, on a few acres in an bb- 
scure corner of an immense body of land, which was unknown 


to them, or if known, not deemed of sufficient importance to 
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deserve serious attention. When carefully examined it will be 
seen that the courts, in these cases, really meant to say that 
the facts proven in these cases were not sufficient evidence of 
the adverse possession necessary to put the statute of limita- 


tions in motion against the true owners. 


But the quantity of land in controversy in this case is not 
“too extravagantly large to be the possible subject of indi- 
vidual use.” It is small; it only amounts to 475 acres. It has 
never been claimed by less than two of the defendants at one 
time, and has always been held by them as tenants in common. 
They built houses in the centre of the land, upon the four 
quarters thereof, and cleared and inclosed each and all of the 
quarters, and made permanent improvements thereon, and 
occupied the same continuously and adversely at all times 
since Januay, 1874. All their acts manifest and assert a 
clear and unequivocal intention to claim and hold the same ex- 
clusively, adversely and against the whole world. They were 
and are, most unquestionably, in possession of the entire 475 


acres, 


But the defendants, who have claimed the land, were and 
are in the actual possession of the entire 475 acres. To consti- 
tute actual possession pf land it is not necessary that it should 
be inclosed or occupied as a homestead. No particular acts 
are necessary to constitute it. Control and dominion, evi- 


denced by any acts, give and constitute it. 


“ By actual possession,” said Chief Justice Field, in Cor- 


yell v. Cain, 16 Cal., 573, “‘is meant a subjection to the will 


and dominion of the claimant, and is usually evidenced by 
occupation, by a substantial inclosure, by cultivation, or by 
appropriate use, according to the particular locality and quality 
of the property.”’ 
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“In Simpson v. Blount, 3 Dev., 34, Ruffin, Justice, Geclares 
that— 

“ «Exercising that dominion over the thing, and taking that 
use and profit which it is capable of yielding zm 2ls present 
state (the italics are his own), is a possession.’ 

“Of similar import is the definition given by Gaston, J., in 
Williams v. Buchanan, 1 Ind., 535, where he says that ‘ pos- 
session is denoted by the exercise of acts of dominion over 
it (property) in making the ordinary use, and taking the 
ordinary profits of which it is susceptible in its present state, 
such acts to be so repeated as to show that they are done in 
the character of owner, and not of an occasional trespasser.’ "’ 


See— 
Gudger v. Hensley, 82 N. C., 48}. 
In Clement v. Perry, 34 lowa, 567, the court said : 
“The rule of law is very well settled that when a person 


claiming land exercises acts of ownership of it, by the use of 
it for the purpose to which it is adapted, he is in such actual 


occupancy of it as will even bar an actiof{ after the lapse of 


the statutory time. Swch possession ts as actual as that by in- 


closure.’ 
See— 
Moss v. Scott, 2 Dana (Ky.), 2/2. 


In Booth v. Small, 25 lowa, 181, Mr. Justice Beck, in de- 


livering the opinion of the court, said: 


‘‘ Possession of land is the holding of and exclusive exer- 
cise of the dominion over it. It is evident that this is not, and 
cannot be, uniform in every case, and that there may be de- 
grees in the exclusiveness even of the exercise of the owner- 
ship. The owner cannot occupy, literally, the whole tract—he 
cannot have an actual pedis possessio of all, nor hold it in the 
grasp of his hand. His possession must be indicated by other 
acts. The usual one is that of inclosure. But this cannot 
always be done, yet he may hold the possessioh in fact of un- 
inclosed land by the exercise of such acts of ownership é6ver 
itas are necessary to enjoy the ordinary use of which it is 
capable, and acquire the profits it yields in its present condi- 
tion—such acts, being continued and uninterrupted, will 
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amount to actual possession; and, if under color of title or 
claim of right, will be adverse.” 


See, also— 
Ewing v. Burnett, 11 Pet., §2, 5}. 
Ellicott v. Pearl, 10 Pet., 442. 


In Leeper v. Wilson, 68 Mo., 405, the trial court “instructed 


the jury, among other things: 


“A fence, building or other improvement is not essential to 
constitute an adverse possession. Acts of ownership, under a 
claim of right, visible, are sufficient to authorize the court to 
find such possession; and the nature of these acts of owner- 
ship must depend on the uses of which the land was capable.” 


Judge Napton said: 


“ These instructions are clearly in conformity to repeated 
decisions of this court, * ™ ™* andthe verdict on them 
must have been based on the conclusion from the evidence 
that the acts of ownership in this case were ‘visible,’ and such 
as upon inspection would advertise the owner of an adverse 
claim. In Draper v. Shoot it was held that to constitute an 
adverse possession there need not be a fence, building or other 
improvement made, and that it suffices for this purpose that 
visible and notorious acts of ownership are exercised over the 
premises in controversy for the time limited by the statute; 
that much depends upon the nature and situation of the prop- 
erty, the uses to which it can be applied, or to which the 
owner or claimant may choose to apply it; that it is difficult 
to lay down any precise rule in all cases, but that it may safely 
be said that where acts of ownership have been done on land, 
which from their nature indicate a notorious claim of prc perty 
in it, such acts are evidence of an ouster of a former owner 
and an actual adverse possession, provided the property was 
not susceptible of a more strict or definite possession.” 


In Kerr v. Hitt, 75 /l., 60, Justice Scott said: 

“Actual possession of lands may arise in different ways, by 
acts of ordinary husbandry that indicate an exclusive use and 
control, and even by cutting timber upon it, or by any other 
acts that manifest an exclusive appropriation to one’s own use. 


ae 


It is not necessary a party should have his land all inclosed 
with a fence before he can be said to be in the actual posses- 
sion. Asa general rule it is sufficient if the land is appropria- 
ted to individual use in such a way as to apprise all persons in 
the vicinity who has the exclusive use and enjoyment.” 


In Bell v. Denson, 56 Ala., 448, Chief Justice Brickell said: 


“The error of the charge lies in limiting the adverse pos- 
session of the land to such parts as were actually enclosed for 
farming purposes, and the part actually worked for gold. The 
inclosure is but one act indicating possession and claim of 
ownership. There are many other acts equally indicative of 
possession and the claim of ownership. The erection of houses, 
followed by subsequent occupancy, would be, perhaps, more 
evincive of possession and ownership, though they were 
never surrounded by inclosures, than inclosures of_ fields, 
sometimes cultivated and sometimes lying uncultivated. The 
possession must be by acts suitable to the character of the 
land ; and being such it matters not what is its purpose, whether 
for cultivation, digging for ores, or for residence. Limited as 
the charge is in terms, it would have justified the jury in sup- 
posing that the houses, in which the appellants resided, were 
not held adversely, though the lands inclosed for farming, and 
the land which had been occupied in digging for gold were, 
and would have misled.” 


In Saxton vw. Hunt, Spencer (N. /.), 492, the court said : 


‘I do not think that a person claiming a right to land, by 
virtue of his adverse possession under color of title by deed, 
should be restricted to so much only as he had and those under 
whom he claims have had in actual occupancy, by substantial 
inclosures, or under cultivation; provided he has, for the re- 
quisite period of time, exercised such acts of ownership over 
the other parts of the land as are calculated to assert to the 
world a claim of right, or as will amount to actual possession. 
Whether these acts of ownership, or the conduct of the party, 
will be evidence of actual possession will depend upon the 
character of the land. We cannot expect the same evidence 
of occupancy of woodland as of a cultivated farm. Certain 
acts and conduct would be evidence of possession in the one 
case and not in the other. The question will always be, 
whether the use or occupancy is consistent with the character 
ofthe land. If a person, under color of title, enters npon a 
tract of woodland, and from time to time cuts and sells woud 
and timber thereon, or does other acts of ownership consistent 
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with the character of the land, it must be regarded as evidence 
of an intention to assert an ownership and possession of the 
tract; and if these acts are continued for twenty years he is 
protected by his adverse possession against the claim of the 
legal owner.” 


In English v. Johnson, 17 Cal., 116, the court said: 


“Even actual possession, as applied to agricultural land, is 
from its nature somewhat constructive, for there is no such 
thing as a literal corporal holding of land, even within the 
limits of an inclosure. A house is said to be in actual posses- 
sion, though not occupied, the claimant having the key and 
exercising acts of dominion; and, in truth, the whole doctrine 
of possession, if not created, must necessarily be controlled and 
modified by the peculiar nature of the subject and by sur- 
rounding circumstances. If town lots are covered by deep 
water would an inclosure be necessary to give actual posses- 
sion, Or a possession of equal efficacy? And if there were no 
timber or other means of fencing, and no necessity or use for 
fences in a large district, could there be any sense in holding 


So of mining claims, fences are not necessary to exclude cattle 
nor to give notice of a claim to given limits, nor is the power 
or dominion over,them at all increased or facilitated by this 
process. The custom of the country does not require so use- 
less a formality.” 


The main issue of fact in this case, if not the only one, 
was, did defendants and those under whom they claim hold 
adverse possession of the land in controversy for the statutory 
period? Plaintiff admits that he is not in possession. How 
was he dispossessed ¥ On the 10th of December, 15506, the 
Mississippi, Ouachita and Red River Railroad Company pur- 
chased the land from the United States, and paid cash therefor, 
and received the usual certificate of entry. The land was 
assessed for taxation for the year 1868; the taxes were not 
paid, and the land was sold on account of the non-payment 
thereof, and purchased by William P. Parks. Parks received 
a certificate of purchase, and assigned an undivided half 


interest therein to James M. Montgomery; and on the tith 
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of August, 1871, the County Clerk executed a deed to Parks 
and Montgomery, stating therein that the land had been sold 
on account of the non-payment of the taxes of 1868, and had 
not been redeemed, and thereby conveyed the same to Parks 
and Montgomery, which deed was properly acknowledged and 
filed for record on the same day. In December, 1873, Parks 
and Montgomery, claiming the land under their tax deed, 
took actual possession of it, and remained in possession until 
they sold and conveyed it to their co-defendants, when they 
took possession and have thereafter, and always, remained in 


possessi yn. 


Parks and Montgomery, from the time they received the 
tax deed, claimed to own the land, and caused it to be assessed 
in their own names, and paid taxes thereon until they sold to 
their co-defendants, and they have done lfkewise at all times 


since. 


When Parks and Montgomery took actual possession of the 
lands in December, 1873, they had the exterior lines surveyed 
and marked ; had a survey made for the purpose of ascertain- 
ing the center of the land; and in January following, built a 
house in the center of it, and put one Harper in possession, 
under a contract that: he should keep off all trespassers and 
‘hold possession for them. To this house, Harper added two 
shed rooms and built a crib and stable on the land, and in 
1874 he cleared and fenced two and a half acres, and in 1875 
he cleared and fenced two and a half acres more, making five 
acres in all in cultivation, and planted an orchard on the same. 
From the time he first moved on the land down to the presént 


time, he has lived there continuously, and as tenant and agent 


for Parks and Montgomery and their grantees in succession, 


including the defendant, has claimed for them the land. 


The timber, it seems, was valuable, and the defendants 
took great care to preserve it, and turn it to useful account by 
selling it from time to time, and thereby used the land for the 
most appropriate purposes. (To what extent they sold timber 
is not shown in the findings of facts by the court.) They kept 
persons from cutting timber or otherwise trespassing upon any 
part of the land ; and have prosecuted persons criminally for 
trespassing on the same (to what extent is not stated in the 
findings of facts). And what is very remarkable, this land 
borders on the City of Texarkana, and the timber on it has 
been so well guarded and protected that the boundary lines 
can be distinctly seen from the city and traced by the heavy 
growth of timber on the same. No stronger evidence of do- 
minion and control could be given; no stronger evidence of 
adverse possession could be asked. Any one, by ordinary ob- 
servation, could have seen it was in the actual possession and 
protected by some one. But plaintiff says, that the growth of 
the timber indicated “that the true owner's possession was 
left undisturbed.’ This might be true if the land was situated 
in a forest, but if it was situated in the city and was left un- 
protected by the owner, it would be conclusive evidence of its 
being in the actual possession of some other person. This is 
equally true if it borders on a city. For there it would be as 
much or more exposed to depredations, as trespassers would 
have better opportunities to take away the timber without 


discovery or exposure. 


The Mississippi, Ouachita and Red River Railroad Com- 


pany, Main, and the plaintiff well knew that this land was sub- 


ject to taxation, and that it would be assessed, and if the 
taxes were not paid, it would be sold, and, if not redeemed, 
would be conveyed to the purchaser, and that the purchaser 
would claim and take possession, unless prevented by the 
owner. Yet, notwithstanding this fact, no attention was paid 


to the assessment of it, and the payment of the taxes thereon, 


or to the land, until the 25th of February, 1880, when plaintiff 


discovering that he was disposessed, brought suit against 
Parks for the possession of it, and on the 11th of April, 1882, 
dismissed it, and one year thereafter, on the 11th of April, 
1883, brought this action. So it seems the control and owner- 
ship exercised over this land were, on the 25th of February, 
1880, sufficient to put and did put plaintiff on notice that it 
was held adversely. If they were sufficient for that purpose, 
they were enough to put him on notice of whom the adverse 


holder was, because “ whatever is notice enough to excite at- 
tention and put the party on his guard and call for inquiry, is 
notice of everthing to which such inquiry might have led.” 
(Wood v. Carpenter, ror U. S., 740.) If they were sufficient, 
on the 25th of February, 1880, to put plaintiff on notice of an 
adverse holding, they were sufficient to have put the Missis- 
sippi, Ouachita and Red River Railroad Company, Main and 
the plaintiff, on notice of an adverse holding at all times since 
the month of January, 1874, because the same control and 
ownership have been exercised over the land at alli times 


since then. 


But we apprehend that this court will not stop to inquire 


into the evidence of adverse possession. 


The Circuit Court sitting as a jury found that the posses- 


sion was adverse, and was sufficient to put the statute of 
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limitations in motion for seven years, and the evidence sustains 


the finding. That settles that question in this court. 
Very respectfully, 


DAN W. JONES, 


Attorney for Defendants in Error. 
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NoTEe.—The defendants, their attorney who filed the original brief, 
and their counsel, resident at Washington, have been unable, in the 
very limited time allowed within which to answer the briefs filed on 
behalf of the plaintiff, on the 16th and 18th of October, to have any 
consultation and have been unable therefore to consolidate the mat- 
ters which it is thought advisable to present to the Court, in a single 
brief. 


By way of addition to the foregoing brief of Mr. Jones, 
we invite the attention of the Court to the following propo- 
sitions: 


[. 


The parties waived a trial by jury; the Court below 
found for the defendants and every intendment ought to 
be made in this Court to support that finding. 

This consideration disposes of the question as to whether 
there was “good faith” on the part of defendants, there is 
no finding that they did not proceed in good faith. 

In some of the States, the statutes upon the subject of land 
tenures, provide that color of title must be associated with 
“ good faith” on the part of the claimant under it. 

There is no such provision in any Arkansas statute, but 
there was such a provision in a peculiar statute of Illinois, 
which was considered in Wright vs. Mattison, 18 How. 50. 

In that case, the Court said: 

“Good faith in a party claiming under such color is 
purely a question of fact, to be found and settled as the 
other facts in the case.” 


It will be observed, in passing, that this case of Wright 
vs. Mattison, discusses the subject of color of title in such a 
way as to dispose of that question, if there was really any 
doubt as to the law upon, that familiar subject. 


bo 


IT. 


It is said that this cause is not within the scope of the 
“two years statute,” because the court below found that the 
tax deed was void. 

‘But if it was a valid deed, ejectment would not lie either 
before or after the expiration of two years. The statute 
could only apply to a void deéd; if the deed was valid 
and the plaintiff had any equitable rights in the property, 
he could not bring an action at law in a Federal Court. 

[t is only where a tax deed is void that such an action 
as this will lie, and if the statute has no application in the 
case of a void deed, it would be difficult to imagine a more 


nonsensical or useless piece ot legislation, for it could not 


be invoked except in a certain contingency, and if that 
contingency existed, it could not apply. 

Whatever may be the law in some jurisdictions, the law 
of Arkansas, as settled by the court of last resort of that 
state and in this court (Pillow vs. Reberts, 138 How., 472) is 
that a void deed gives color of title and will support a plea 
of the Statute of Limitations. | 

There is, however, another view we think not only im- 
portant in this case, but decisive of it, and it is this: The 
“'Two Years Statute,” so-called, so elaborately debated in 
the different briefs, is not one of limitation based upon the 
possession of the purchaser; it is a statute of prohibition 
against bringing a suit like this, unless possession of the 
plaintiff or those under whom he claims existed two years 
before bringing the suit, and has nothing to do with the 
possession of the purchaser at the sale. In other words, the 
statute means simply this—that Redfield could not bring 
this suit unless he could show that he, his ancestor, prede- 
cessor, or grantor, was seized or possessed of the lands in 
question within two years, &c., &c., regardless of the posses- 
sion of defendants. at 

The construction placed upon a former act, in the state 
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of Arkansas, in effect similar to this act, by the Supreme 
Court of that State is conclusive upon this point; Mitchell 
vs. Etter, 22 Arks. 178, Ib. 483; 2nd Blackw. Tax Tit. Sec. 
902. 

It must be apparent then, that it was not necessary, so far 
is Parks and those with him claiming under the tax sale 
are concerned, to sltow any possession at all, although if it 
had been, they have shown it completely, and the finding 
of the Court upon that point was correct. 

The object of this statute is quite plain. Taxes and their 
speedy collection are necessary to the perpetuation of Gov- 
ernment. ‘To realize on delinquent taxes, inducements are 
offered to investors, and the legislature of Arkansas passed 
this two year statute, which prevents an action at_law un- 
less brought within two vears after the owner is dissiezed. 

It is hardly necessary to suggest that it is very much to 
the advantage of the grantee in a tax deed to have the 
person who attacks his title driven to a court of equity, 
where he must “do equity,” or he will not be heard. 


Il. 


The ordinary statute of limitations of Arkansas, appli- 
cable to all tenures, assuming that the two years statute 
does not apply, is seven years. 

When the plaintiff began this suit he had never been in 
possession and the defendants, or their predecessors in. the 
title, had been in possession of the land under the tax deed, 
more than eight years. 

The title in the delinquent tax-payer originated by pur- 
chase in 1856, but the patent from the United States gov- 
ernment was not issued until April 15, 1875, more than 19 
yearsafterwards. Itis difficult to understand why the min- 
isterial act of issuing a patent for lands for which the pur- 
chase price was paid so long before, should not by relation 
carry the title back to the time of the original purchase. 


To hold otherwise would be to enable a party to take ad- 
vantage of his own Wrong, a consideration that was not 
present in any of the cases cited in support of the proposi- 
tion in the brief contra, that the statute did not commence 
to run until the patent was issued, 

But this is an unimportant matter, for it appears that 


the plaintiff did not have title to the land, or any part of 


it, until more than one vear and a half after he commenced 
this suit. 

Assuming that all he says on this subject is true, he had 
only an equity, upon which he could not maintain an ac- 
tion at law, nor an action in equity without joining Main 
as a party defendant, for he possessed the legal title. The 
seven year statute, however, had expired when plaintiff re- 
ceived his deed from Main. He relies on this new demise, 
occurring after suit brought, as did the party in Sicard vs. 
Davis, 6 Peters, 124, but the court held in that case that 
where there was a new demise after the commencement of 
the suit, the institution of the suit did not interpose a bar 
to the running of the statute, and that the statute continued 
to run until the fact of the new demise was brought upon 
the record. In that case the fact was brought upon the 
record properly, by way of a replication; to amend this 
complaint, which must mean the striking out of certain 
words from it and the substitution of others, makes of it an 
unintelligible jargon, upon which no judgment can be 
based. 

The case above referred to is so exactly like the case at 
bar in the principal involved as well as the relation of all 
the parties to the controversy, that unless the court is pre- 
pared to distinctly overrule it, the plaintiff can not prevail, 
for eight years and more had elapsed from the time of the 
accruing of defendants’ title and possession, before the plain- 
tiff brought the fact of title in himself upon the record. 
Again, assuming all that the plaintiff says to be true, he 


ee 
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only had what this court has termed to be an “ incipient 
equity,” when he commenced his suit. 

The doctrine is well settled as the former brief of the de- 
fendants demonstrates,that although a state may obliterate 
the line of demarcation between courts of equity and courts 
of law, such laws do not effect the federal courts, in which 
suitors must observe the distinction. The Constitution pro- 
vides for the perpetuation of these distinct powers on the 
part of the courts of the United States. To permit the plain- 
tiff to maintain this action upon an equity merely, would 
be contrary to all the decisions, and the question has.been 
passed upon frequently. 


lV. 


The plaintiff seems to have abandoned all the various 
propositions of the original brief, except the one that the 
plaintiff can only hold the 4 or 5 acres which have been 
enclosed by a fence. 

Defendants’ possession has been much more exclusive 
than is made to appear. The land was actually occupied 
by an agent, or tenant of theirs; it does not appear that the 
trees which were set out were all on the land within the 
fence, or that the land outside of the fence was not called 
upon to gontribute fire wood and other supplies for the 
defendants and their tenant; it does appear affirmatively 
that the possession has been so positive that the contour 
of the lot is distinguishable from the surrounding country 
by reason of the growth of timber which they have pro- 
tected; that they have asserted the proprietorship to all the 
land by the prosecution of all trespassers; but beyond all 
this the deed upon which they founded their right of entry 
and under which they have had possession described and 
set out the whole lot by metes and bounds; they had 
possession and a deed which gave that color of title, such as 
this Court has always recognized as constituting a title, per- 


fect in law, when accompanied with possession for the 
statutory term. 

The main contention of the. brief ree ntly filed that the 
defendants can only hold the small parcel in the center of 
the tract is indeed a novel one. It is dire tly counter to the 
allegation of the complaint that the defendants were In 
possession of the whole tract, at the time suit was brought 
and had been tor an indefinite period. 

It makes the fact of hOn-possession by the defendants the 
reason whv the should bye ousted Ol Posse ss10n Plaintifi 
Says: ~ the de fendants are poss ssed of four or five acres 
and | cannot eject them from that, but they are hot POs 
sessed of some 600 acres adjolning, and because they re 
not possessed of this latter tract. | wish a writ of possession 
against them as to that land. 

Could anything be more absurd than ¢o claim that | 
plaintiff is entitled toa judgment of this court that he may 
have a writ to dispossess the defendants because they cure 
not in possession ? 

The cases to be found in the brief contra on this point are 
those wherea party who was Possess d of a portion Oot a tract 
of land was the plaintiff, and was Upon proof of his case, and 


that his boundaries had been extended by constructive pos 


} 


SseSs1ONn That is not the ease at bar llere the platntiff 


Redfield in order to prevail, must make out two proposi 
tions, Ist that he has thi title, and 2nd that the ar t ndants 
have the possession, therefore, to say under this state of th 


pleadings, that the plaintiff is to recover because the defen 


dants have not the possession of the tract, is so utterly re- 


pugnant to the theory of the action itself as to require only 


to be stated. for that statement carries with it the demon- 
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IN THE 


Supreme Court of the United States. 


OctToBpeR Term, 1889. 


JARED E. Reprie_p, Plaintiff in Error, 
va. - No. 27. 


Wictiam P. Pa RKs, ef al., Defendants un Error. } 


MOTION FOR REHEARING. 


And now come the defendants in error in the above en- 
titled cause and move for a rehearing therein. 

And in accordance with the rule of this honorable court 
in such cases made and provided, the defendants in error 
state the following grounds therefor: 

First. Because, in the view of counsel, the court did not, 
in its opinion, give a proper construction to the “Two 
Years’ Statute,” as it has been called. 

Second. Because the Court determined that the statute 
did not commence to run until the actual issue of the patent 
by the United States Government. 

Third. Because the Court determined ‘that the Statute of 
Limitations stopped running the day when the plaintiff in 
error commenced his suit, without reference to the fact that 
the plaintiff did not then have the title, and that he did not 
acquire title, or bring the fact upon the record until nearly 
two years after the commencement of the suit. 

And the defendants in error respectfully suggest that by 
reason of the method adopted for presenting the issues of 
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law to the Court, the fact of the original imperfect record, 
the filing of new and additional briefs by the plaintiff in 
error, and the very limited time allowed to the defendants 
in error to reply to the new briefs and the very voluminous 
discussion of the many issues presented, the vital questions 
mentioned as the groynds for this motion became obscured, 
and for that reason these points were not presented in such 
a way as to receive that consideration, which their import- 
ance demanded; particularly in view of the prior decisions 
of the Court upon the same subjects, with which it is be- 
lieved the opinion filed in this case is in direct conflict. It 
is, therefore, auite important, if it is the intention of this 
honorable court to over-rule its former decisions, that such 
over-ruling may be positively stated in the opinion and 


not rest in mere inference. “ 


As to the two years statute; this statute was fully dis- 
cussed in all briefs, but generally it was treated as a statute 
of limitation. This we conceive to be erroneous. It reads 
as follows : 

“ No action for the recovery of any lands, or for the pos-. 
session thereof, against any person or persons, their heirs or 
assigns, who may hold such lands by virtue of a purchase 
thereof at a sale by the Collector or Commissioner of State 
lands, for the non-payment of taxes, or who may have pur- 
chased the same from the State by virtue of an act provid- 
ing for the sale of lands forfeited to the State for the non- 
payment of taxes, or who may hold such lands under a 
donation deed from the State, shall be maintained unless it 
appear that the plaintiff, his ancestor, predecessor or grantor 
was seized or possessed of the lands in question within two 
years next before the commencement of such suit or action 
(Mansf. Dig., 4,475).” 

This seems to us to be radically different from the ordi- 
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nary statutes of limitation, which apply to all suits, either 
at law or in equity. It is merely prohibitory of an action 
at law. Ifa tax deed is a valid deed, an action at law can 
not be brought in any case. A proprietor may have an 
equitable cause of action, in case of a valid tax deed, and 
may thereby ultimately regain the possession of his lands, 
but if driven to a Court of equity, he is required to “do 
equity :” such an action is not so beneficial to the complain- 
ant as an action at law. The meaning of this statute then, 
as we view it, was simply to prohibit an action at Jaw, as 
distinguished from an action in equity, in all cases where 
the delinquent tax-payer not in possession suffered more 
than two years to run upon the recording of a tax-deed. 

If it is intended to hold in this ease thata void deed will 
not uphold title by possession, or that this two years statute 
does not apply toa void deed, then the case of Pillow vs. 
Roberts, 13 Howard, 472, is no longer to be considered as 
authority. 

That was an Arkansas case. Roberts, the defendant in 
error, was plaintiff below, in an action of ejectment for 160 
acres of land. Pillow, the defendant, pleaded the general 
issue, and two special pleas. 

In the case at bar, the pleadings of the defendant are 
identical with those in Pillow vs. Roberts, as to the subject- 
matter of the two special pleas above referred to. They 
are identical in substance and as nearly identical in form 
as they could be, in view of the change of the term of limi- 
tations which has been made in the statutes. Then, as 
now; there were two statutes on the subject, but the limita- 
tion of the shorter one was then five instead of two years, 
as now. and the longer one was then ten inatead of seven 
years, as now. 

The two special pleas of the defendant, Pillow, were as 
follows: The first set forth a sale of the land in dispute for 
taxes more than five years before suit was brought; the 


second pleading the limitation of ten years. These pleas 
were overruled on special demurrer, as informal and insuffi- 
cient, and the judgment of the court on the subject was 
alleged in the Supreme Court as error. 

We have been thus careful to state.the subject brought to 
this Court for revision in that case, that there may be no mis- 
take as to the identity of the questions presented. 

[t is true that the court in that case held that there was 
nothing on the face of the deeds showing them to be irre- 
gular and void, but the court went further and said : 

2. But, assuming these deeds to be irregular and worth- 
less, the Court erred in refusing to receive them in evidence, 
in connection with proof of possession, in order to establish 
a defense under the statutes of limitations.” 

The court, after stating that there are two clauses of the 
Arkansas statute, the one a “long” and the other a “short” 
term statute, says in regard to the application of statutes of 
limitations. 

“Tt is not necessary that he who claims their protection 
should have a good title, or any title but possession. * * * 
Statutes of limitation would be of little use if they protected. 
those only who could show an indefeasible title to the land 
Hence color of title, even under a void and worthless deed. 
has always been received as evidence that the person in 
possession claims for himself, and of course, adversely to the 
world. * * * With regard to the five years limitation 
we need not inquire whether the legislature intendéd that 
the action should be barred where the purchaser at the tax 
sale was not In possession. In this case possession for more 
than five years, (the “short” term) by the purchaser from the 
collector and those claiming under him, was proved. In 
order to entitle the defendant to set up the bar of this stat- 
ute, after five years adverse possession, he had only to show 
that he and those under whom he claimed, held under a 
deed from the collector of the revenue, of lands sold for the 


———— —_ oe 


basinal 


» 


non-payment of taxes. He was not bound to show that all 
the requisitions of the law had been complied with in order 
to make the deed a valid and indefeasible conveyance of 
the title. If the Court should require such proof before a 
defendant could have the benefit of this law, it would re- 
quire him to show that he had no need of the protection of 
the statute before he could be entitled to it. Such a con- 


struction would annul the act altogether, which was evi- 
dently intended to save the defendant from the difficulty, 
after such a length of time, of showing the validity of his 
title. The case of Moore vs. Brown, 1] Howard, 424, had 
roference to a deed void on its fa c, and Ue cUnsEg uence of 
th is fact, under the peculiar statutes of lllinois M it furnishes ho 
authority for the decision of the court below in the present 
case.” j 

The doctrine in the opinion in the case at bar, is at vari- 
ance with the case from which we have just quoted, for 
there is in the statutes of Arkansas, no provision of similar 
import to that contained in the statute of Illinois. We 
do not contend that there is not eminent authority for 
regarding the “short term statutes” with disfavor, but this 
court has heretofore rigidly adhered to the doctrine of Pil- 
low vs. Roberts, and if it is to be overruled it should be 
expressly considered and passed upon. 


I. 


As to that part of decision, that the statute does not com- 
mence to run until a patent has issued from the United 
States, we invite the attention of the Court to the case of 
Witherspoon vs. Duncan, 4 Wallace, 210. This was also an 
Arkansas case, and involved the question of the validity 
of a tax sale, before a patent had issued from the United 
States. 

The facts of that case as bearing upon the case under 
consideration may be briefly stated as follows: 


The children of Timothy Harrell furnished the requisite 
proofs of their being entitled to a patent for the lands, and 
were allowed on the 23d day of May, 1830, to enter on the 
lands in controversy. The proper certificate was trans- 
mitted to the General Land Office at Washington, but for 
some unexplained reason the patent was not issued until 
February 5, 1846. On June 8, 1836, the lands were en- 
tered by one Denton, who received the usual certificate of 
purchase. “This entry to Denton was cancelled on the issue 
of the patent to the heirs of Harrell, and the money re- 
funded to Denton in February, 1849. Therefore, during 
the time from June, 1836, to February, 1846, there were 
two outstanding certificates for the land in controversy, and 
while the title was in this situation, and more.than four 
vears before a patent was issued by the Government, the 
lands in 1842 were listed for taxation in the name of Den- 
ton and sold (because the taxes were unpaid) to Duncan 
and Flanigan, the defendants in error, who received a deed 
for them after the time for redemption had expired. 

The exact question that was decided, therefore, was as to 
the effect of a tax deed while the patent still remained unis- 
sued. The decision of the court is too voluminous to re- 
produce in full, but is all pertinent and absolutely conclu- 
sive as to the propositions contained in the head-notes, 
“that lands originally public, cease to be public after they 
have been entered at the land office and a certificate of entry 
has been obtained. Lands so entered are liable to taxation 
and if the taxes remain unpaid, they may be sold like other 
lands, even though a patent may not as yet have issued.” 

In the case the court cites with approval the earlier case 
of Carroll vs. Safford, 3 Howard, 450, where the same doc- 
trine is announced. : 

By reference to the briefs of counsel in both cases it will 
be seen that the very question here discussed was argued 
exhaustively. It will be observed that the reason upon 
which the cases proceed is, that after the certificate has 
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issued and before patent, the lands cease to be public. The 


argument is irresistible that if they cease to be public lands, 


the immunity of not being within the statutes of limita- 


tion, ho longer attaches LO them. 


To say otherwise, would 


be to say that they remain public lands, only for the pur- 


. ’ "sy ; cv ey 7 . ° vere . . 2’, J 1. vy : “~ 
pose of preventing that salutary repose as to land titles, 


through the medium of statutes of limitation which the 


courts have always regarded with 


favor. If the State can 


tax the land and selling it give a valid title because the is- 


suance of the certificate takes the land out of the category 
of public lands, then all the protection with which the law 


. 1 . , e rye 
surivunds land titles should go with the saie. They are no 


longer public lands, the issue of the patent, where the cer- 


tificate is regular—(and that is not attacked here)}—is a 


mere ministerial act. 


The performance of that duty can 


be enforced by mandamus. 
Indeed it is a fact known to everybody, that it is years 


and years sometimes, after the certificates are issued, before 


parties get their patents, yet they live on, cultivate the 


land, and enjoy its profits as securely as if they had the 


patents; and indeed, in some instances, they never get pat- 


ents but rest on their certificates. 


[It would be quite in- 


genious at least for parties thus using their certificates to 


evade payment of taxes, but then that cannot be. 


Withe rspoon rs. Duncan has received express and positive 


recognition by this Court in several important cases since. 


Stark vs. Starrs, 


Barney rR. Dolph. 9) [7 
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Simmons vs. Wagner, 101 Ib., 260. 


In the ease at bar the certificate was issued in 1856: the 


patent was issued April 15, 1875. 


If we understand the reason given for excepting these 
lands from the operation of the statute, it is to be found on 


the second page of the opinion as follows: “In the Courts 


of the United States where the distinction between actions 
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at law and suits in equity has always been maintained, the 
action of ejectment is an action at law, and the plaintiff 
must recover on the legal title. If it be shown that the 
plaintiff has not the legal title, that the legal title at the 
time of the commencement of the action, or at tts trial, is 
in some other party, the plaintiff cannot recover.” 

This would be so if the plaintiff in error were necessarily 
driven to an action at law, in cases where a patent had not 
been issued. To sustain such an action, the doctrine above 
laid down is undoubtedly correct; but where the plaintiff 
could not obtain a patent, so as to lay the foundation for an 
action at law, a court of equity would always be open to 
him. This leads us to the consideration of the remaining 


question. 


IT. 


As to whether the statute stopped running the very day 
when the plaintiff commenced suit, or whether it would 
not run until plaintiff brought the fact of the new demise 
which was the entry fraudulent of his title upon the record. 
In the consideration of this question it is assumed that the 
seven years statute—the “long term” statute only applies. 

When this suit was brought (and it is to be borne in mind 
that it is an action at law in a Federal Court), 6 years and 
361 days had elapsed from the time of the issue of the 
patent from the United States. 

The plea of the defendants, among other things, was that 
the plaintiff had no title, and such was indeed the fact. 
Nearly two years had elapsed before the fact or the plead- 
ings were changed. It turned out then, that the legal title 
was not in the plaintiff, but in one Mains, and on the 17th 
day of September, 1883, the plaintiff procured a deed frofn 
Mains, and subsequently obtained leave of the court to 
bring the fact of the new demise upon the record by a new 


pleading in the cause. The fact that the plaintiff had no 
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title to the lands when he began the suit, and did not bring 
it upon the record until nearly nine years after the patent 
issued, appears not to have been considered by this Court, 
at least it is not mentioned in the opinion, but it is said that 
the plaintiff, Redfield, purchased this land at a judicial 
sale on a judgment against the railroad company, thus 
treating the case as if plaintiff had legal title when he 
commenced suit. 

In this connection, we invoke the rule so aptly laid down 
by the learned justice who announced the opinion, as an- 
nounced in the portion, quoted at length above. 

The case raises the question distinctly, as to when the 
plaintiff first interposed a bar to the running of the statute, 
that question was made, considered, decided and excepted to 
in the court below by the defendants as appears on the 
record. On the one hand it was claimed that the statute 
was avoided by the bringing of the suit, and the subsequent 
amendment in the manner indicated, and on the other 
hand it was contended that the statute bar continued to run 
until the plaintiff brought the fact of the new demise upon 


the record. 


In this connection we earnestly call the attention of the 
Court to the case of Sicard vs. Davis, 6 Peters, 124. 
the questions passed upon in that case is identical with that 
of the present case, which is now briefly discussed: in that 
case the plea of the statute was sustained, here it is denied. 
The two decisions are irreconcilable, as will appear from a 
consideration of their identity in this respect. 

In that case, the suit was commenced in March, 1815. 
At the November Term, 1821, the plaintiff obtained leave 
to amend his declaration by laying a demise in the names 
of the heirs of the original grantee of the commonwealth, or 
intermediate grantees, which amended declaration was filed 
The twenty years statute in force in 
Kentucky had not expired when the suit was brought, but 
had expired when the amendment was allowed, and there- 


January 17, 1822. 
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upon the court below charged the jury that if they found that 
the def ndant had “and those under whom they hold, have 
continued to hold adversely to said Phillips the ancestor, 
and his heirs ever since, and for more than twenty years be- 
fore the 17th of January, 1822, when the second count in 
the declaration was filed * * * then the said Iessors 
are barred by the statute of limitations.” Had this case 
been tried by jury and with such a charge, the plaintiff 
must have been cast in this suit as the plaintiff was in that. 

To this charge to the jury the plaintiff in CTTror CAC pted, 
and the question came to this court for revision 

Chief J uslice Marshail delivered thie opliiol of the Court. 
and said, p. 140: “The third instruction, (the one above 


quoted), was correct. 


To the same effect are the decisions. 
Miller vs. McIntyre, &@e-@-@--71. b Pune o/, 


ett \ic Lean, 85. 4 hb. / 
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Holmes vs. Trout, 7 Peters, 
Same Case, 1 McLean, 9. 


Roe vs. Doe, 30 Georgia, 873. 


Brown vs. Goldsby, 34 Miss., 437. 
Wilkes vs. Elliott, 5 Cr. C. C., 614. 
Schooner Harmony, 1 Gall., 124. 
Buel vs. St. Louis, 45 Missouri, 562. 


The authorities are uniform upon the question that the 
statute of limitations continues to run until the plaintiff 
brings the fact of title in himself upon the record. The 
case at bar is even more favorable to the contention of these 
defendants than was that of Sicard and Davis. In that case 
it appeared that the plaintiff had some sort of record title 
to which he might anchor; here the plaintiff at the begin- 
ning of his suit had no title; he was an utter stranger to it, 
and so continued for almost two years. During all this 
time there was a plea on the record averring that he had 
no title. Hethen finds that his suit must fail by reason of 
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his having no title, and proceeds to bring at that late day 
the title into himself, and asks leave to amend his pleading 
by bringing this new demise upon the record. The unmis- 
takable inference from the present opinion is, that the 
statute stopped running before the plaintiff acquired title, 
or put the fact of his title on the record. These two opin- 
lions cannot both stand as the exposition of the law on this 
subject. Their conflict is irreconcilable. So far as the law 
upon this question may be inferred from the opinion of the 
Court, it is presently held that a plaintiff can recover in an 
action of ejectment in a Federal Court, even if he does not 
have title to the land when he commences his suit, provided 
he obtains title before trial, although the statute of limita- 
tions has run in favor of the defendant, when he obtains 
title and brings the fact of title in himself upon the record. 
This Inference, which the judgment fully warrants, is in 
direct conflict with that pertion of the opinion given out 
in this case which we have cited at length upon the second 
point of this motion. 

It is there stated that the statute of limitations can not 
begin to run, because the plaintiff cannot bring an action 
of ejectment, until he has the title; in other words, title, 
legal title, not that which depends on a certificate of pur- 
chase, but the patent itself, must exist in the plaintiff when 
he commences his suit. 

If this be the law, as to the commencemeut of the run- 
ning of the statute, must not and ought not the same rule to 
be in foree when it is endeavored by the same sort of a suit 
to interpose the bar of the statute? 

In that portion of the opinion cited above, the learned 


justice says: “If it be shown that the plaintiff has not the 


legal title, that the legal title at the time of the commence- 
ment of the action or at its trial, is in some other party the 
plaintiff can not recover.” 

And yet, in this action, which is of the very kind de- 
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scribed, wherein the plaintiff did not have title at the com- 
mencement of the action, he is permitted to recover. 

[t is perhaps unnecessary to suggest that to permita plain- 
tiff to bring an action at law when he has no title, and 
afterwards procure title and by amendment interpose the 
suit to the statutory bar is frangeht with great danger. It 
Opehs up a new field of speculation to the unscrupulous 
and the designing. Jt opens every title whose repose de- 
pends upon the statutes of limitation, to the greed of spoils- 
hunters, who, although entire stangers to the title, can 
bring suits to prevent the running of the statutes. And the 
doctrine has therefore prevailed that title at the commence- 
ment of the suit was (until the present decision) considered 
necessary to the maintenance of the action. But, as the court 
ought to interpret the laws of the several states as they have 
been interpreted by their courts of last resort, we must press 
upon the court what the Supreme Court of Arkansas has 
ruled so often as necessary to enable a plaintiff in eject- 
ment to recover. 

Under sections 2627, 2728, 2630, 2631, 2635, the Su- 
preme Court of Arkansas has held: “When the title of a 
plaintiff in an action of ejectment is controverted, he must 
prove (1), that he had the legal estate in the premises at 
the commencement of the suit; (2), that he also had the 
right of entry; and (3), that the defendant, or those claim- 
ing under him, were in possession of the premises at the 
time when the suit was commenced. 

Daniel vs. Lefevre, 19 Ark., 202. 


Fleming vs. Johnson, 26 Ark., 423. 


And long after the enactment of all these sections, it 
held, in Perciful vs. Platt, 36 Ark., 456, 465, that ‘a title 
acquired after the commencement of an action of ejectment 
will not support the action. 


— 


13 


The same rule prevails in the Federal Courts. To avail 
himself of such a title in those courts the plaintiff must 
commence a new action. 

McCool vs. Smith, 1 Black, 459. 
Litchfield vs. R. R. Co., 7 Wall, 270, 272. 


But assume that he had a right to make the amend- 
ment, it would avail him nothing. The amendment, set- 
ting up the title claimed to be derived from Main, “so far 
as respects the bar of the act of limitation,” is equivalent to 
and not distinguishable from a new action. As against any 
right, title, claim or interest acquired by the deed from 
Main, the statute of limitations continued to run until the 
amendment was made. 

Sicard vs. Davis, Sup. 
Wilkes vs. Elliot, 5 Cr. C. C., 611. 
Logan vs. Neilson, 10 Ind., 183. 


Suppose Main, on the 17th day of September, 1883, the 
time when he executed the deed to plaintiff had breught 
this action, could he have maintained it? No. How then 
could plaintiff have derived from Main’s conveyance any 
more rights than he had’ It was impossible. If Main 
was barred from maintaining an action, then so was plain- 
tiff. 

We know itis not an inviting entertainment to the Court, 
to be called on to review its opinions, but the history of this 
case here and the important points involved, will justify us, 
if justification be needed, in asking ul rehearing. But be- 
yond all this, we see the great landmarks in the law as an- 
nounced by this Court heretofore. Sicard vs. Davis: Pillow 
vs. Roberts, and Witherspoon vs. Duncan, if not torn down and 
cast away, certainly greatly shaken and disfigured. If 
they are to go from us, jostled and crippled, we think 
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they are entitled to some appropriate parting words, as to 


the reason and necessity for parting company with them 


~ 


after all these vears of association. 


Respectfully submitted, 

. A. G. SAFFORD, 

A. IL. GARLAND, 
H. J. May, 


( ounsel hor De he ndants. 


We certily that In our opinion the loregoing motion is 
meritorious. 
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A. G. SAFFORD, 
A. H. GARLAND. 
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Supreme Court of the Wnited States. 


OCTOBER TERM, 1889. 


JARED E. REDFIELD, Prarntirr iw Error, 
against 


WILLIAM P. PARKS ert ats., Derenpants 1n Error. 


MOTION. 


Now comes the plaintiff in error in the above-entitled 
cause and moves the Court for leave to have an additional 
brief filed in his behalf, a copy whereof is annexed hereto, 
and for leave to have an oral argument made in his behalf 
at the bar of this Court when the above-entitled cause shall 
be reached in its regular order upon the docket, and the 
plaintiff in error states the facts in this behalf to be as fol- 
lows : 

This cause was reached on April 15th, 1889, the briefs of 
counsel for both parties having been theretofore filed in due 
course with the clerk of this Court. The court thereupon 
refused to consider the case on its merits for the reason that 
the record did not contain copies of the pleadings, and leave 
was granted to the plaintiff in error to sue out a writ of 
certiorari to bring into this Court the papers omitted from 
the transcript (Redfield vs. Parks, 130 U. S., 623). Such 
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certiorari was thereupon sued out, and return thereto bas 
been duly made. 

The plaintiff in error, who was president of a railroad 
company, brought this action to recover possession of land 
purchased by him as president of such railroad company as 
trustee therefor. Subsequently the interest of said railroad 
company as beneficiary of said trust devolved upon the 
parties in whose interests the plaintiff in error now moves. 
Plaintiff in error acknowledges said trust, and has at all 
times been willing to make conveyance, by way of execu- 
tion of his trust, of the lands embraced therein. The pres- 
ent beneficiaries of said trust, upon whom has devolved the 
interest of said railroad company, as hereinabove set forth, 
did not, until subsequently to the proceedings under said 
writ of certiorari, have any notice or knowledge of the pend- 
ency of this suit. Immediately upon receiving such knowl- 
edge and notice an inquiry was made in their behalf into the 
then state of said proceedings, and, with the concurrence and 
consent of the plaintiff in error, they employed the under- 
signed as their counsel to represent said plaintiff in error in 
their behalf. This cause, under the order of this Court here- 
inabove recited, has been placed upon the docket of this Court 
as number 27, October term, 1889, and at the time when 
the same shall be reached in the call of said docket said 
cause will come up practically de novo ; and it is submitted 
that in the due course of these proceedings the plaintiff 
in error should be at liberty to file such additional brief 
and to present such oral argument at the bar of this Court; 
but lest, in view of the proceedings heretofore had herein 
and hereinbefore recited, there may be doubt of the-right 
of the plaintiff in error to so proceed as of course, and for 
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the reason that the amount involved in this controversy is 
very large, and that the present beneficiaries of said trust 
are advised that additional and important considerations 
affecting the decision of this cause should, in their interest, 
be presented to the Court, this motion is now submitted. 
Joun F. DILvon, 
Of Counsel for Plaintiff in Error. 


NOTICE. 
(Duplicate notice.) 


In the Supreme Court of the United States. October Term, 
1889. 


JaReD E. Reprtecp, Plaintiff in Error, 
vs. Case No. 27. 
W. P. Parks e al., Defendants in Error. 
To Dan. W. JONEs, 
Attorney for Defendant in Error. 

Str: Take notice that the plaintiff in error in the above- 
entitled cause will, on the 14th day of the current month, 
October, 1889, at ten o’clock a. m., move for leave to submit 
an additional brief and to make oral arguments in the case 
on behalf of plaintiff in error, by attorneys, Dillon & Swayne, 
at which time you can appear and defend said motion in 
behalf of said defendants in error if you deem proper. 

(Signed) Sou. F. CLark, 
Ditton & SWAYNE, 
Attorneys for Plaintiff in Error. 
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[ hereby acknowledge service of the above notice this 9th 
day of October, 1889. 

Dan. W. JONES, 
Attorney for Defe ndants in Error. 


ARGUMENT. 


We understand that no opposition to this motion will be 
made. In any event, however, we refer to the case of Smelt- 
ing Company vs. Kemp, 103 U. S., 666, as fully sustaining the 
propriety of this motion upon the facts involved and as a 
precedent for its decision. 

Joun F. DInton, 
Of Counsel for Plaintiff in Error. 


Supreme Court of the United States, 


OCTOBER TERM, 1889. NO. 27. 


JARED E. REDFIELD. 
Plaintiff an Error, 
Motion. 
ra. 
WriuiaM P. Parks ef ails. 


Now comes the attorney for plaintiff in error in the 
above-entitled cause, and moves this Court to enter its 
judgment of reverse! herein as of a date prior to the 
19th day of October, 1889, and that said judgment of 
reversal and the mandate of this Court herein shall 
authorize and direct the Circuit Court to enter its judg- 
ment on the facts found in favor of the plaintiff as of 
the term at which the said action was tried in the Cir- 
cuit Court, or as of some suitable date prior to the 19th 
day of October, 1889, to be determined and fixed upon 
by this Court, and states the facts in this behalf to be 
as follows : 

This cause was submitted to this Court on Apmil 15, 
1889, briefs of counsel for both parties having been 
theretofore filed in due course. The Court thereupon 
refused to consider the case on its merits for the reason 
that the record did not contain copies of the pleadings, 
and leave was granted to the plaintiff in error to sue 
out a writ of certiorari to bring into this Court the pa- 
pers omitted from the transcript (Redfield vs. Parks, 
130 U. S., 623). The writ of certiorari was thereupon 
issued and return thereto was duly made. Thereafter, 
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at the commencement of the present Term of this Court, 


the plaintiff in error made a motion for leave to submit 
an additional brief, which leave was granted. There- 
upon, after deliberation, this Court rendered its decis- 
ion, reversing the judgment of the Circuit Court, which 
was in favor of the defendant below, and directing final 


judgment for the plaintiff to be entered by the Circuit 


Court. 

Attorney for plaintiff in error further states that 
Jared E. Redfield, the plaintiff in error, has died since 
the commencement of the present Term of this Court, 
to wit, on October 19, 1889, in proof whereof he sub- 
mits the annexed affidavit. 

Wherefore the attorney for plaintiff in error prays 
this Court to grant this motion as hereinbefore stated. 
(Signed) Joun F. DILton, 

Atty. for Plaintiff in Error. 


Service of the above duly admitted by me January 
1, 1890. | 
(Signed) Dan. W. Jones, 


Atty. for Dfts.:in Error. 


Argument. 


Where a party dies after the commencement of the 
term, and while the cause is under consideration by the 
Court, it is the practice of this Court and other Courts 
to order the judgment or decree to be entered nunc pro 
tunc as of the first day of the term or of a date prior to 
the death of the party. 


Clay vs. Smith > &) Pet., 411. 

Bank of United States v8. Weisiger, 2 Pet., 
331, notes Z mo, 6 

Griswold vs. Mill, 1 Paine, 483. 

Campbell vs. Mesier, 4 John. Ch., 334, 342, 

Davies vs. Davies, 9 Vesey, 461. 
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SUPREME COURT OF THE UNITED STATES, 


Ocrosper Term, 1889. No. 27. 


; 
JARED E. Reprievp, | 
Plaintiff in Error, | 
| Notice of 
™ | Motion. 
WiriuuM P. Parks et ALS. | 


To Dante, W. Jones, 
Attorney for Defendants in Error. 


Smr—Take notice that the attorney for plaintiff in 
error in the above-entitled cause will, on the 13th day 
of January, 1890, at 10 o'clock A. M., move the Court 
to enter its judgment of reversal herein as of a date 
prior to the 19th day of October, 1889 (the date of the 
death of Jared E. Redfield, the plaintiff in error), and 
that said judgment of reversal, and the mandate of this 
Court herein, shall authorize and direct the Circuit 
Court to enter its judgment on the facts found in favor 
of plaintiff as of the term at which the said action was 
tried in the Circuit Court, or as of some suitable date 
prior to the 19th day of October, 1889; and attorney 
for plaintiff in error hereby gives you notice to appear 
and defend said motion in behalf of said defendants in 
error, if you deem proper. 

(Signed) Joun F. Dmton, 
Attorney for Plaintiff in Error. 
Service of above duly admitted January 1, 1890. 
(Signed) DanL. W. JONEs, 
Attorney for Defendants in Error. 


SUPREME COURT OF THE UNITED STATES, 


al 
Ocroser Term, 1889. No. 27. 


JARED E. REDFIELD, 
Plaintiff in Error, 
- | Affidavit. 


AGAINST 


Wiiui1am P. PARKS ET AILS. . 


STATE OF CONNECTICUT, 
County of Fairfield, 


I, B. A. Hoven, being duly sworn,alo state that I am 
a citizen of Danbury in the State of Connecticut; that 
that I knew Jared E. Redfield, the plaintiff in error, in 
his lifetime ; that the said Redfield died in the State of 
Connecticut on or about the 19th day of October, 1889 ; 
and that I am the administrator of his estate duly ap- 
pointed and qualified. Deponent further saith not. 
(Signed ) Benezet A. Hovau. 
Subscribed and sworn to be- ) 

fore me this 17th day of 

December, 1889. 


NoraRIAL ) (Signed) Levi P. TREADWELL, 


SEAL. § Notary Public. 


Jan. 6, '90.—40. ’ 
i 


